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Cask  1    —PETITION  ORDINARY— Deckmber  11,  1888. 

Green  &  Barren  River  Nav.  Co.  v.  Chesapeake, 
Ohio  &  Southwestern  Raih-oad  Co. 

APPEAL   FROM    LOUISVILLE   LAW  AND    EQUITY   COURT. 

1.  Obstruction  of  Navigation. — A  State  Legislature  may  authorize 

the  building  of  a  bridge  or  other  structure  tending  to  obstruct  the 
navigation  of  a  navigable  river  which  is  altogether  within  its  own 
boundary,  so  long  as  Congress  does  not  interfere. 

2.  Same. — The  appellant,  under  its  lease  from  the  State  of  the  "  Green 

and  Barren  river  line  of  navigation,"  acquired  no  peculiar  right  in 
the  navigation  of  these  streams,  but  merely  the  exclusive  proprietor- 
ship, during  the  lease,  of  the  improvements  made  by  the  St^te. 
Therefore,  the  grant  to  a  railroad  company  to  bridge  these  streams, 
"  so  as  not  unreasonably  to  obstruct  navigation,"  was  valid  as  against 
appellant;  and  appellant  can  not  complain  of  the  obstruction  of  navi- 
gation by  the  railroad  company  in  repairing  a  bridge  constructed 
under  this  grant,  the  repairs  being  made  in  such  a  way  "  as  not  unrea- 
sonably to  obstruct  navigation." 

WRIGHT  &  Mcelroy  and  alex.  p.  Humphrey  for  appel- 
lant. 

1.  By  legislative  acts  in  1868,  and  a  lease  from  the  State  to  appellant  in 
pursuance  thereof,  the  appellant  acquired,  for  a  valuable  considera- 
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tion,  a  vested  contract  right  to  use  the  line  of  navigation  of  Green 
river,  and  to  navigate  that  river  for  thirty  years.  The  State  thereby 
agreed  that  appellant  should  have  the  absolute  right  (in  consideration 
of  its  keeping  up  the  locks  and  dams,  etc.)  to  run  its  boats  for  thirty 
years,  without  any  reservation  to  the  State  of  the  right  to  obstruct 
such  use  by  subsequent  legislation.  (Acts  18G7-8,  volume  2,  page 
599;  Commissioners  Sinking  Fund  v.  Green  &  Barren  River  Nav. 
Co.,  79  Ky.,  79;  McReynolds  v.  Smallhouse,  8  Bush,  454.) 

2.  The  general  right  of  the  State  to  authorize  the  obstruction  of  its  inter- 
nal rivers  hy  hridges,  is  not  applicable  to  a  case  in  which  the  State 
has  thus  agreed  that  the  appellant's  right  to  navigate  the  river  for 
thirty  years  should  be  unobstructed.  Subsequent  legislation  could  no 
more  destroy  partially  appellant's  contract  right  to  navigate  said  river 
for  thirty  years,  than  it  could  wholly  destroy  it.  And  subsequent 
legislation  should  be  so  construed  as  to  he  consistent  with,  and  so  as 
not  to  be  partially  or  wholly  obstructive  to,  or  destructive  of,  said 
vested  contract  right  of  appellant. 

8.  The  subsequent  legislative  grant  to  appellee  of  the  right  to  build 
bridges  over  the  streams  in  the  line  of  its  contemplated  road,  must, 
as  to  Green  river,  be  construed  in  harmony  with  and  in  subordination 
to  the  previously  existing  contract  rights  of  appellant;  and,  so  con- 
strued, it  gave  no  implied  right  to  appellee  to  obstruct  appellant's 
navigation  of  said  river. 

4.  The  findings  of  fact  show  that  appellee  "could  have  entirely  avoided 

the  obstruction  of  the  navigation  of  the  river  by  opening  the  draw- 
span  and  erecting  false  work  along  the  bank  of  the  river  upon  which 
the  draw-piers  stood."  And,  although  this  mode  of  construction 
would,  perhaps,  have  involved  some  greater  time  and  expense  to 
appellee,  and  a  temporary  severance  of  its  line  of  road,  and  the  use 
of  a  ferry  transfer,  it  was  the  duty  of  appellee  to  adopt  that  feasible 
plan,  and  to  endure  the  additional  cost  and  temporary  break  in  its 
own  line,  for  its  own  purposes ;  and  not  to  adopt  the  mode  of  build- 
ing which  would  shift  the  break  to  appellant's  line,  and  shift  the  loss 
on  appellant.  (Memphis  R.  R.  Co.  v.  Hicks,  5  Sneed  (Tenn.),  428 ; 
Lester  v.  Newark  Railroad  Co.,  36  Now  Jersey  Equity,  478 ;  State  v. 
Dibbell,  4  Jones'  Law  (North  Car.),  107.) 

5.  It  being  shown  that  appellee  could,  by  some  additional  cost  and  incon- 

venience to  itself,  build  the  bridge  without  obstructing  the  navigation 
at  all,  it  was  "unreasonable"  for  appellee  to  refuse  to  adopt  that 
plan ;  and  the  appellee  is  liable  for  the  loss  caused  to  appellant  by 
such  unreasonable  obstruction. 

JOHN  MASON  BROWN  and  GEORGE  M.  DAVIE  for  appellbb. 

1.  In  the  absence  of  prohibitory  congressional  legislation,  the  State  Leg- 
islature had  unlimited  power  to  authorize  the  building  or  repair  of  a 
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bridge  over  a  river  wholly  within  the  State,  although  its  erection 
would  obstruct  or  even  destroy  navigation.  (Hamilton  v.  Vicksburg 
Railroad,  119  U.  S.,  280;  Wilson  v.  Blackbird  Bridge  Company,  2 
Peters,  246;  Card  well  v.  Bridge  Company,  118  U.  S.,  206;  Transpor- 
tation  Company  v.  Chicago,  99  U.  S.,  685;  Cooley's  Const.  Lim.,  side- 
page  642;  Commissioners  Sinking  Fund  v.  Green  and  Barren  River 
Navigation  Company,  79  Ky.,  82.) 

2.  The  power  of  the  Legislature  to  authorize  the  obstruction  of  naviga- 
tion by  this  bridge  was  not  affected  or  lessened  by  the  lease  from  the 
State  to  appellant.  That  lease  was  not  a  lease  of  the  rirer,  nor  was 
it  a  grant  of  any  exclusive,  or  superior,  or  other  rights  of  running 
boats  on  said  river,  but  was  only  a  lease  of  the  locks  and  dams,  and  a 
grant  of  a  franchise  to  exact  tolls  of  all  boats  that  should  use  said 
locks  and  dams.  The  appellant  had  no  other  or  different  rights  to 
ply  boats  on  said  river  than  any  other  person,  or  than  the  public  gen- 
erally had;  and  the  State  had  the  same  right  to  obstruct  appellant's 
boats  as  the  boats  of  others,  by  building  bridges.  (Acts  1867-8,  vol. 
2,  page  699;  Green  and  Barren  River  Navigation  Company  v.  Pal- 
mer, 88  Ky.,  646;  Commissioners  Sinking  Fund  v.  Green  and  Barren 
River  Navigation  Company,  79  Ky.,  80.) 

8.  The  grant  by  the  Legislature  to  appellee  of  the  right  to  build  and 
operate  its  road  from  a  point  on  one  side  of  Green  river  to  a  point  on 
the  other  side,  was  an  implied  grant  of  the  right  to  build  and  to  keep 
in  repair  a  bridge  to  cross  said  river ;  and  was  an  implied  grant  ot 
the  right  to  obstruct  the  navigation  of  said  river  to  the  extent  that 
was  necessary  for  such  building  and  repairing.  (Wood's  Railway 
Law,  vol.  2,  page  968.) 

4.  The  Legislature  made  an  express  grant  to  appellee  of  the  right  to 
build  such  bridges,  provided  it  did  so  in  such  manner  **  as  not  un- 
reasonably to  obstruct  the  navigation." 

This  authorized  obstructions  to  any  extent  that  did  not  become  un- 
reasonable; and  as  the  appellee  built  its  bridge  in  a  usual  proper  and 
expeditious  manner,  the  necessary  obstruction  thereby  occasioned  was 
not  unreasonable.  (Acts  1881,  vol.  1,  page  268,  section  1 ;  Acts  1878, 
vol  2,  page  112,  section  19;  Silliman  v.  Hudson  River  Bridge,  4 
Blatchford,  412.) 

6.  The  Legislature  having  full  power  to  authorize  the  obstruction  neces- 
sary for  the  building  of  the  bridge,  and  it  having  enacted  a  law  au- 
thorizing such  obstruction,  and  the  bridge  having  been  built  within 
the  bounds  of  thai  law,  there  is  no  liability  upon  appellee  for  losses 
to  st^amboatmen  thereby  occasioned;  but  it  is  damnum  absque  injuria. 
(Hamilton  v.  Vicksburg  Railroad,  119  TJ.  S.,  285;  Transportation 
Company  v.  Chicago,  99  XJ.  S.,  641 ;  Cooley*s  Const.  Lim.,  side-page 
642;  Sprague  v.  Worcester,  13  Gray,  194;  Mellen  v.  Western  Com- 
pany, 4  Gray,  308.) 
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6.  The  appellee  was  not  required  to  adopt  any  unusually  difficult  or  rapid 
or  expensive  plan  for  building  the  bridge,  but  was  entitled  to  build  it 
in  the  usual  and  reasonably  rapid  and  cheap  way,  although  the  ob- 
struction to  navigation  might  be  less  if  built  in  the  unusual  and  more 
costly  way.  (Rowe  v.  Granite  Bridge  Company,  21  Pickering,  348  i 
Hamilton  v.  Vicksburg  Railroad,  119  U.  S..  286.) 

JUDGE  HOLT  deliverbd  the  opinion  of  the  court. 

The  Legislature  of  Kentucky  chartered  the  Memphis, 
Paducah  and  Northern  Railroad  Company  on  March 
25,  1878.  It  also  incorporated  the  Chesapeake,  Ohio 
and  Southwestern  Railroad  Company  on  January  19, 
1882. 

The  last  named  corporation  was,  at  the  time  of  its 
creation,  the  owner  of  so  much  of  the  first  named  road 
as  had  then  been  constructed  from  Memphis,  Tennes- 
see, to  Paducah,  Kentucky,  and  its  charter  conferred 
upon  it  certain  powers  and  privileges  that  had  been 
granted  to  the  Memphis,  Paducah  and  Northern  Rail- 
road Company. 

The  charter  provision  of  the  last-named  corporation 
which  was,  by  reference  to  it  in  the  appellee's  charter, 
made  a  part  of  it,  and  which  is  material  to  the  proper 
consideration  of  the  questions  now  presented,  is  as 
follows : 

*'  Sec.  19.  The  Board  may  provide  for  the  construc- 
tion of  telegraph  lines,  workshops,  warehouses,  bridges 
{so  as  not  unreasonably  to  obstruct  the  navigation  of 
any  navigable  stream\  and  other  buildings  and  erec- 
tions, and  for  conducting  them  and  such  other  opera- 
tions as  may  be  necessary  and  convenient  to  the  most 
efficient  operation  of  the  railroad  of  the  company  for 
the  common  carriage  of  freights  and  passengers." 

Prior  to  1883,  the  appellee's  road  had,  in  conformity 
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to  its  charter,  been  extended  from  Paducah  northward 
to  Louisville;  and  as  a  part  of  this  extension,  and 
under  its  legislative  grant,  the  company  had  erected 
across  the  Green  river  at  Rockport,  in  this  State,  a 
bridge  with  a  revolving  or  draw-span,  so  as  to  admit  of 
the  passage  of  boats  iand  other  craft  navigating  the 
river.  In  November,  1883,  it  became  necessary  to  re- 
place this  draw-span  with  a  new  and  more  improved 
one,  and  to  this  end  the  appellee  caused  notice  to  be 
published  that  it  would  close  the  channel  of  the  river 
under  the  span  from  December  5  to  about  December 
31,  1883.  It  also  had  notice  of  its  intention  to  do  so 
served  upon  the  appellant,  the  Green  and  Barren  River 
Navigation  Company,  a  lessee  from  the  State  under  an 
act  approved  March  9,  1868,  of  the  locks,  dams  and 
other  improvements  erected  by  it  upon  Green  and  Bar- 
ren rivers,  and  the  owner  of  a  line  of  steamboats  ply- 
ing upon  these  waters  between  Bowling  Green,  in  this 
State,  and  Evansville,  Indiana.  There  is  no  complaint 
of  want  of  proper  notice. 

Accordingly,  the  railroad  company,  over  the  protest 
of  the  navigation  company,  closed  the  draw-span  by 
the  erection  of  false  work  under  it,  and  it  thus  re- 
mained until  January  22,  1884,  a  period  of  forty-seven 
days.  No  unnecessary  time  was  consumed,  however, 
in  the  erection  of  the  work,  and  during  fifteen  of  the 
forty-seven  days  navigation  was  prevented  upon  the 
api)ellant's  line  by  ice  in  the  Ohio  river. 

The  lower  court,  in  its  finding  of  facts,  found  that 
the  obstruction  of  navigation  might  have  been  alto- 
gether avoided  by  throwing  open  the  draw-span  and 
erecting  the  false  work  along  the  river  bank,  upon  the 
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edge  of  which  the  draw-pier  stood.  Doubtless  this 
would  have  been  possible,  but  it  would  not  only  have 
severed  the  railroad,  but  have  been  an  unusual  mode 
of  erecting  such  structures,  requiring  more  time  for 
its  completion,  and  involving  fifty  per  cent.,  or,  at  least, 
a  much  greater  cost. 

While  the  navigation  was  thus  obstructed,  the  navi- 
gation company  continued  the  oi)eration  of  its  line, 
save  when  prevented  by  ice,  by  running  one  of  its 
boats  upon  the  wpjyer  and  the  other  upon  the  lower 
end  of  it,  and  by  transferring  its  passengers  and 
freight  from  one  boat  to  the  other,  over  the  deck  of  a 
barge  anchored  under  the  bridge.  It  brought  this 
action  to  recover  damages  consequent  upon  the  ob- 
struction. 

The  lower  court  found  that  it  caused  one  of  the  ap- 
pellant's  boats  to  remain  idle  and  partially  manned  at 
Rockport  during  the  closing  of  the  span,  at  an  ex- 
l^ense  of  one  thousand  five  hundred  and  eighty-five 
dollars  and  twenty-five  cents.  We  fail  to  understand 
why  this  was  either  a  necessary  or  a  reasonable  result. 
The  bridge  was  not  far  from  the  middle  i)oint  upon  its 
line  of  navigation.  It  seems  to  us  that  one  boat  could 
have  been  constantly  plying  between  the  bridge  and 
one  end  of  the  line,  and  the  other  between  the  bridge 
and  the  other  end,  the  two  meeting  at  the  bridge,  thus 
avoiding  the  detention  of  one  boat  at  the  bridge  while 
the  other  went  from  it  to  the  other  end  of  the  line  and 
returned.  As  it  was  a  finding  of  fact,  however,  we  will 
regard  it  as  well  founded. 

The  judge  below  also  found  that  a  reasonable  rent  of 
the   barge,  etc.,  was  one  thousand  five  hundred  and 
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fifty-one  dollars,  thus  fixing  the  entire  damage  at 
something  over  three  thousand  dollars  ;  but  he  dis- 
missed the  claim  upon  the  ground  that  the  legislative 
grant  to  the  railroad  company  to  make  the  improve- 
ment was  valid,  and  that  it,  in  doing  so,  had  kept  with- 
in its  terms. 

The  Green  and  Barren  rivers  are  navigable  streams, 
and  entirely  within  the  boundary  of  this  State.  They 
are  public  highways  by  nature  or  of  common  right. 
They  exist  by  common  law,  and  the  iDublic  can  only  be 
deprived  of  their  free  use  by  legislation.  Although 
they  are  national  as  well  as  State  highways,  and  beside 
serving  the  purposes  of  internal  commerce,  also  facili- 
tate commerce  between  the  States,  yet  it  is  well  settled 
that,  in  the  absence  of  legislation  under  that  clause  of 
the  Constitution  of  the  United  States  giving  to  Con- 
gress the  power  to  regulate  commerce  between  the 
States,  a  State  has  plenary  power  over  a  navigable 
stream  altogether  within  its  borders.  In  such  a  case, 
until  Congress  intervenes,  the  Legislature  of  the  State 
is  sovereign.  It  may,  as  to  such  a  stream,  and  in  the 
absence  of  national  legislation,  enact  a  law  which  inci- 
dentally may  have  a  material  influence  upon  commerce 
between  the  States.  Such  a  river  is  not  outside  of  State 
jurisdiction  so  long  as  Congress  does  not  interfere. 

The  mere  grant  of  the  power  to  the  national  legisla- 
ture to  regulate  commerce  between  the  States  is  not 
per  se  an  inhibition  upon  State  legislation  as  to  a  navi- 
gable river  entirely  within  its  boundary.  It  is  quite 
proper  that  it  should,  in  such  a  case,  regulate  its  inter- 
nal commerce  as  a  part  of  its  internal  police. 

The  Supreme  Court  of  the  United  States,  speaking 
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upon this  subject  in  the  case  of  Hamilton  v.  Vicksburg, 
&c.,  Railroad,  119  U.  S.,  280,  said:  "As  has  often  been 
said  by  this  court,  bridges  are  merely  connecting  links 
of  turnpikes,  streets  and  railroads,  and  the  commerce 
over  them  may  be  much  greater   than   that   on   the 
streams  which  they  cross.     A  break  in  the  line  of  rail- 
road communication  from  the  want  of  a  bridge,  may 
produce  much  greater  inconvenience  to  the  public  than 
the  obstruction  to  navigation  caused  by  a  bridge  with 
proi)er  draws.     In  such  cases  the  local  [authority  can 
best  determine  which  of  the  two  modes  of  transporta- 
tion shall  be  favored,  and  how  far  either  should  be 
made  subservient  to  the  other." 

We  regard  it  as  now  settled  beyond  question  that  a 
State  Legislature  may,  at  least,  authorize  the  building 
of  a  bridge  or  other  structure  tending  to  obstruct  the 
navigation  of  a  navigable  river  which  is  altogether 
within  its  own  boundary  ;  and  it  is  only  when  Congress, 
by  virtue  of  the  constitutional  provisiom,  acts  as  to 
such  obstructions,  that  its  will  must  be  obeyed,  so  far 
as  may  be  necessary  to  insure  free  navigation.  (Wil- 
son, &c.,  V.  The  Blackbird  Creek  Marsh  Company,  2 
Peters,  245  ;  Transportation  Company  v.  Chicago,  99 
U.  S.,  635 ;  Cardwell  v.  Bridge  Company,  113  U.  S., 
205  ;  Hamilton  v.  Vicksburg,  &c.,  Railroad,  supra.)  In 
fact  many  of  the  cases  hold  that  the  obstruction  may 
go  to  the  extent  of  entirely  destroying  the  navigation 
of  the  stream. 

The  appellant  contends,  however,  that  it  stands  In  a 
different  attitude  from  the  general  public  as  to  the 
right  of  the  State  to  obstruct  Green  river,  or  to  author- 
ize it  to  be  done  by  the  building  or  repairing  of  a 
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bridge.  It  insists  that  the  Legislatnre  had  no  right, 
after  making  and  during  the  continuance  of  the  thirty 
years'  lease  to  it,  to  pass  any  law  repealing  or  abridging 
the  privileges  conferred  by  it,  because  to  do  so  would 
impair  the  obligation  of  the  contract,  and  that  the 
State  can  not  obstruct  its  navigable  stream,  or  author- 
ize it  to  be  done,  if  Congress  has  legislated  as  to  it 
under  the  commerce  clause,  or  if  to  do  so  would  vio- 
late a  contract  made  by  the  State  with  an  individual 
or  a  corporation.  It  becomes  necessary,  therefore,  to 
ascertain  what  rights  the  appellant  did,  in  fact,  acquire 
by  its  lease. 

The  rights  of  the  parties  to  this  controsrersy  are  not 
to  be  determined  by  the  relative  imx)ortance  of  river 
or  railroad  transportation  to  the  commerce  of  the 
country.  We  have  no  right  to  compare  benefits  or 
contrast  injuries.  Whether  one,  and  if  so,  which  one> 
is  to  be  subservient  to  the  other,  is  a  question  addressed 
to  the  Legislature  and  not  to  the  judiciary. 

Prior  to  March  9,  1868,  the  State  had  improved  the 
navigation  of  Green  and  Barren  rivers  by  means  of 
locks  and  dams,  and  tolls  were  charged  for  their  use. 
The  money  thus  realized  proved  inadequate  to  maintain 
and  operate  the  improvements,  and  the  enterprise  was 
a  losing  one  to  the  State.  The  Legislature,  by  an  act  of 
the  date  last-named,  incorporated  the  appellant,  and, 
in  the  language  of  the  second  section  of  the  act,  leased 
to  it  the  "Green  and  Barren  river  line  of  navigation 
and  their  tributaries,  together  \iith  the  grounds, 
houses,  water-works,  rents,  profits,  tools,  machinery, 
implements  and  appurtenances,  and  all  the  franchises 
thereunto   belonging    or   apijertaining."     The  act  re- 
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quires  the  company  to  keep  *'the  line  of  navigation" 
in  repair,  and  to  permit  all  water  craft  to  navigate  the 
rivers  upon  the  payment  of  certain  rates  of  toll  pre- 
scribed by  it. 

The  constitutionality  of  this  act,  and  the  validity  of 
the  lease  based  ux)on  it,  were  maintained  by  this  court 
in  the  two  cases  of  McReynolds,  &c.,  v.  Smallhouse, 
8  Bush,  447,  and  Commissioners  Sinking  Fund  v.  Green 
and  Barren  River  Navigation  Company,  79  Kentucky 
Rep.,  73. 

What,  then,  was  the  extent  of  the  property  right  thus 
acquired  by  the  ai)pellant  ?  Manifestly  it  did  not  con- 
fer upon  it  an  exclusive  right  of  navigation.  It  was 
not  a  lease  of  the  rivers  themselves.  The  company 
did  not,  during  the  term  of  the  lease,  acquire  such  a 
right  in  them  as  it  would  have  obtained  under  a  lease 
of  a  canal  or  turnpike.  The  public  had  a  natural  right 
to  use  them  before  the  State  improved  them.  They 
were  not  the  subjects  of  private  ownership.  The  com- 
pany acquired  no  exclusive  right  of  fishing  in  them, 
or  using  the  water  for  motive  or  irrigating  purposes. 

What,  then,  was  intended  by  the  expression,  '^line 
of  navigation,"  as  used  in  the  act?  The  history  of 
the  matter  and  the  existing  circumstances  will  serve 
to  explain  it.  The  rivers  themselves  were  navigable 
streams,  open  to  public  use  by  common  right.  The 
State  had,  however,  erected  locks  and  dams  and  other 
subsidiary  improvements.  Tolls  were  being  charged 
for  their  use  by  the  State  when  the  lease  was  made. 
These  improvements  belonged  to  it,  and  not  to  the 
public  by  any  common  right.  They  constituted  its 
line  of  navigation ;  and  it  leased  what  belonged  to  it 
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in  its  corporate  capacity  as  distinguished  from  what 
was  subject  to  public  use  under  common  right.  Prop- 
erly speaking,  these  improvements  were  all  the  State 
had  to  lease;  and  although  the  grant  should  be  con- 
strued strictly,  yet  a  fair  interpretation  of  the  act  of 
the  Legislature  confines  its  operation  to  the  property 
of  the  State. 

The  fourth  section  requires  the  company  "to  use 
due  diligence  in  keeping  up  said  line  of  navigation  in 
good  repair."  These  words  certainly  refer  to  the  im- 
provements only,  and  aid  us  in  reaching  a  conclusion 
as  to  what  was  meant  by  the  words  ''the  line  of  navi- 
gation." 

The  company  acquired  no  i)eculiar  right  in  the  navi- 
gation of  these  rivers  under  its  lease.  As  to  it  the 
appellant  occupied  the  same  attitude  as  the  general 
public ;  and  as  none  of  the  improvements  have  been 
injured  or  interfered  with,  and  as  the  license  to  bridge 
the  river  was  valid  against  the  public,  it  results  that 
the  appellant  can  not  complain  if  the  appellee,  :.n  re- 
pairing its  bridge,  has  kept  within  the  grant.  It  is 
not  a  case  of  two  interfering  franchises,  because  the 
contract  between  the  State  and  the  navigation  com- 
pany invested  the  latter  with  the  exclusive  proprietor- 
ship during  the  lease  of  the  improvements  only,  and 
not  the  navigation  of  the  river.  This  court,  in  effect, 
so  held  in  the  case  of  the  Navigation  Company  v.  Pal- 
mer, 83  Ky.  Rep.,  646;  and  it  is  unnecessary  to  con- 
sider the  question  of  the  power  of  the  State  to  barter 
away  the  control  of  its  navigable  streams,  which  is  a 
part  of  its  internal  police  power,  because  it  has  not 
attempted  to  do  so  in  this  instance. 
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It  is  reasonable  to  suppose  that  the  parties  so  un- 
derstood the  contract. 

If  the  bridge  had  not  been  constructed  when  the 
lease  was  made,  then  the  acquiescence  of  the  appel- 
lant in  its  construction  under  legislative  grant,  and 
the  knowledge  that  it  would  necessarily  need  repair, 
shows  how  it  regarded  the  contract.  Upon  the  other 
hand,  if  it  had  already  been  constructed,  then  the 
company  knew  that  its  repair  and  renewal  would  fol- 
low as  a  duty  to  the  traveling  public,  and  as  necessary 
to  its  convenience  and  safety;  and  it  is  unreasonable 
to  suppose  that  the  parties  intended  to  enter  into  a 
contract  forbidding  such  repair. 

The  work  was  done  at  a  season  of  the  year  when 
it  was  likely  to  interfere  with  navigation  the  least. 
Ample  notice  was  given  that  it  would  be  done ;  and 
it  was  done  as  expeditiously  as  possible.  In  fact,  it 
is  not  claimed  that  there  was  any  unreasonable  delay, 
or  that  the  obstruction  continued  longer  than  was  nec- 
essary. 

It  is  plain  that  nothing  was  done  negligently  or 
wantonly,  but  that  the  appellee  acted  in  good  faith, 
and  with  proper  precaution.  While  it  was  possible 
to  have  oi)ened  the  draw  and  constructed  the  new  one 
upon  the  edge  of  the  river,  and  thus  have  avoided  all 
obstruction  to  navigation,  yet  the  railroad  company 
was  not  required  to  take  an  unusual  course  in  con- 
structing its  improvement,  and  one  which  would  in- 
volve  unreasonable  delay  and  expense.  It  was  done  in 
such  a  manner  as  ''not  unreasonably  to  obstruct  the 
navigation,"  and  the  appellee  is  entitled  to  the  protec- 
tion of  the  rule  of  damnum  absque  injuria. 

Judgment  affirmed. 
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Cask  2— PETITION  ORDINARY— December  11. 

Alexander,  ifec,  v.  Gish,  &c. 

appeal  from  jefferson  court  of  common  pleas. 
1.  Suit  on  injunction  bond— Right  of  one  or  more  of  several 

PERSONS  HAVING  COMMON  INTEREST  TO  SUE  FOR  ALL — A  Suit  tO  en- 
join the  collection  of  a  tax  to  pay  certain  county  bonds  having  been 
dismissed,  some  of  the  holders  of  the  county  bonds  had  the  right 
to  sue  upon  the  injunction  bond  for  the  benefit  of  all. 

2.  Same — The  plaintiffs  have  the  right  to  sue  on  the  bond,  al- 
though they  were  not,  as  they  ought  properly  to  have  been,  parties 
defendant  to  the  original  action  when  the  order  of  injunction  was 
made,  as,  by  the  terms  of  the  bond,  the  undertaking  is  to  pay  not 
merely  the  persons  specially  designated  as  defendants  to  the  ac- 
tion in  which  it  was  executed,  but  to  pay  "all  holders*  of  the 
bonds  mentioned,  the  damages  they,  or  either  of  them,  might  sustain. 

8.  Same — An  order  transferring  the  action  in  which  the  bond  was 
eaeouted  to  the  United  States  Circuit  Court,  must  be  presumed  to 
have  been  regularly  made,  and  the  jurisdiction  of  the  latter  court 
can  not  be  called  in  question  in  this  action ;  therefore,  the  liability 
of  the  sureties  is  the  same  as  if  the  injunction  had  been  dis- 
solved by  the  court  in  which  the  action   was  instituted. 

4.  Same— It  was  not  necessary  for  the  court  to  ascertain  and 
aaBBSS  damages  upon  the  disokition  of  the  injunction;  that  is  nec- 
essary only  where  proceedings  on  a  judgment  have  been  enjoined. 

6.  Same — Upon  a  final  judgment  dissolving  an  injunction,  a  right 
of  action  upon  the  injunction  bond  immediately  follows,  unless  the 
^dgment  is  superseded. 

D.  M.  RODMAN,  M.  C.  HAY  and  E.  H.  BROWN  for  appellants. 

1.  When  bond   is  executed  and  injunction  obtained  in   a  State  court 

and  the  action  transferred  to  the  United  States  Court,  where  the 
injunction  is  dissolved  and  the  petition  dismissed,  the  obligees  in 
the  bond  may  recover  thereon  in  the  State  oourt.  (Revised  Stat- 
utes of  U.  S.,  section   64G.) 

2.  In  order  to  entitle  the  obligees  in  tho  bond  to  recover,  it  is  not 

necessary  that  the  United  States  Court  should  have  assessed  the 
damages.  (Civil  Code,  section  296;  Crawford  v.  Woodsworth,  9 
Bush,  745;  Logsdon  v.  Willis,  14  Bush,  188;  High  on  Injunc- 
tions, section  1657;  Bein  v.  Heath,  12  How.,  168;  Russell  v.  Far- 
ley, 105  U.  S.,  446.) 
8.  The  obligees  in  an  injunction  bond  may  be  a  class,  in  which  case 
they  may  sue  on  the  bond,  although   not  individually  mentioned 
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therein.  (Newman's  Prac.  and  PL,  104;  Harris'  Adm'r  v.  Tich- 
ex^er;  3  Mon.,  196;  Evans  v.  Hendricks,  1  J.  J.  M.,  436;  Steele 
V.  Steele,  4  Mon.,  112;  3  Robinson's  Prac.,  p.  6,  7,  8,  862,  354; 
Lamb  v.  Vice,  6  M.  &  W.,  467;  Kiestied  v.  State,  1  Gill  &  S., 
281;  Sundreland  v.  Marine  Ins.  Co.,  16  Ad.  &  El.  N.  S.,  939; 
Brooks  V.  Lewis,  13  N.  J.  E.,  214;  Huff  v.  Hutchinson,  14  How., 
686;  Sioux  City  &  D.  W.  By.  Co.  v.  C,  M.  &  St.  P.  Ry.  Co., 
27  Fed.  Rep.,   770.) 

4.  An  appeal  without  supersedeas  does  not  suspend  a  decree.     (Slaughter 

House  Cases,  10  Wal.;  Hovey  v.  McDonald,  109  U.  S.,  160;  Leon- 
ard V.  Ozark  Land  Co.,  115  U.  S.,  465;  Rule  93,  Supreme  Court, 
U.  S.;  "Williams  v.  Pains,  48  Tex.,  144;  2  Southwestern  Rep.,  200; 
Civil  Code   of  Ky.,  section  747 ;  Rev.  Stat,  of  U.  S.  section  1000.) 

5.  An  order  dismissing  a  bill  in  equity  is  a  final  order,  and  an  in- 

terlocutory order  dissolving  an  injunction  becomes  final  when  the 
case  is  dismissed.  (Civil  Code,  section  868;  Offutt  v.  Bradford,  4 
Bush,  413;  Rodman  v.  Forlinc,  2  Met,  372;  Watts  v.  Sanders,  10 
B.  M.,  376.) 

6.  A   final  order   is  conclusive   on    parties  as  to  points  decided   until 

reversed,  and  a  supersedeas  does  not  suspend,  but  merely  prevents 
its  execution.  An  appeal  granted  upon  condition  is  ineffectual 
until  the  condition  is  complied  with.  (Freeman  on  Judgments, 
sections  828.  432,  602;  Hovey  v.  McDonald,  109  U.  S.,  160;  Board 
V.  Gorman,  19  Wall,  661.) 

7.  The  remedy  for  illegally  suing  out  an  injimction  is  upon  the  bond, 

and  the  parties  injured  may  proceed  against  the  sureties  therein, 
and  the  plaintiffs  in  the  injunction,  whether  they  signed  the  bond 
or  not.    (Hall  v.  Porman,  83  Ky.,  605.) 

THOMAS  W.  BROWN  for  appellees. 

1.  On  the  dissolution  of  an  injunction   in   the   Federal  Court,  the  par- 

ties in  whose  favor  the  dissolution  is  had,  must,  in  order  to  re- 
cover upon  the  bond,  have  an  assessment  of  damages  under  the 
direction  of  the  court.  (Rev.  Stat.,  U.  S.,  714;  Elmore  v.  Grymes, 
1  Pet.,  469;  Hipp,  &c.,  v.  Bobin,  &c.,  19  How.,  271;  Russell  v. 
Farley,  105,  U.  S.,   487.) 

2.  On  the  dissolution  of  an  injunction   before  hearing,  or  on   hearing 

on  the  merits,  there  is  no  right  of  action  on  the  bond  for  the 
injunction  while  an  appeal  is  pending  from  a  decree  on  the  mer- 
its, on  a  bill  whore  the  only  relief  sought  is  an  injunction.  (Wood 
V.  Laylack,  3  Met.,  198;  Sprigg  &  Stepp  v.  Beson,  12  B.  M., 
663;  Slaughter  House  Cases,  10  Wall,  273;  Hovey  v.  McDonald, 
109  U.  S.,  160;   Leonard  v.  Ozark  Land   Co.,  115  U.  S.,  466.) 

8.  An   injunction  bond   is  for  the  benefit  only  of  such  as   are  denom- 

inated defendants  to  the  bill. 
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CHIEF  JUSTICE  LEWIS  deliyered  the  opinion  of  the  court. 

March  18,  1878,  an  act  was  passed  '^to  authorize 
the  county  of  Muhlenburg  to  compromise  and  fund 
its  outstanding  bonded  indebtedness,  issue  bonds,  and 
levy  and  collect  taxes  to  pay  same." 

The  indebtedness  referred  to  therein  was  created 
by  a  subscription  on  behalf  of  the  county  of  four 
hundred  thousand  dollars  to  the  capital  stock  of  the 
Elizabethtown  and  Paducah  Railroad  Company ;  and, 
by  reason  of  a  failure  to  promptly  and  regularly 
meet  the  accruing  interest  on  the  bonds,  the  indebt- 
edness had,  when  the  act  was  passed,  become  so 
onerous  as  to  make  it  necessary  to  come  to  some 
terms  of  compromise  with  those  holding  the  bonds, 
by  which  new  bonds  for  a  reduced  amount  would 
be  taken  in  lieu  of    the  old  ones. 

The  funding  process  had  been  going  on  under  the 
act,  and  up  to  July,  1886,  about  three  hundred  and 
fifty  thousand  dollars  of  the  debt  was  funded  for  one 
hundred  thousand  dollars  of  new  bonds,  and  taxes 
were  being  levied  to  pay  the  interest  thereon  and 
provide  a  sinking  fund  for  the  ultimate  extinguish- 
ment of  the  debt,  when  an  action  was  instituted  by 
R.  H.  Brown,  and  about  seven  hundred  others,  against 
the  sheriff,  county  judge  and  members  of  the  fund- 
ing board  created  by  the  act,  and  two  persons, 
holders  of  the  bonds.  In  that  action  an  injunction 
was  prayed  for,  and  by  order  of  the  judge  of  the 
Muhlenburg  Circuit  Court  granted,  restraining  the 
judge  of  the  county  court,  and  members  of  the  fund- 
ing board)  all  named,  from  making  any  further  levy 
of  taxes  for  the  purpose  of  paying  the  principal  or 
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interest  of  tlie  bonds  issued  by  the  directions  of  said 
funding  board,  and  also  restraining  the  sheriflE  from 
proceeding  to  collect  any  taxes  that  may  have  been 
or  might  be  levied  for  such  purpose.  During  the  pend- 
ency of  the  action  in  the  Muhlenburg  Circuit  Court, 
James  W.  Alexander  and  Charles  W.  Truesdale, 
upon  their  petition,  were  respectively  made  parties 
defendants  thereto;  and,  upon  their  joint  petition 
thereupon  jSled,  the  action  was,  by  order  of  that 
<50urt,  removed  to  the  United  States  circuit  court, 
for  the  Sixth  circuit  and  district  of  Kentucky,  at 
Louisville. 

November  10,  1885,  a  judgment  was  rendered  in  the 
last-mentioned  court  that  the  injunction  be  dissolved 
upon  the  face  of  the  petition  and  exhibits  jSled  there- 
with. And  February  24,  1887,  a  final  judgment  was 
rendered  by  that  court,  dismissing  the  action,  and 
that  James  Alexander  and  Charles  W.  Truesdale  re- 
cover their  costs  in  that  court  and  in  the  Muhlen- 
burg Circuit  Court.  It  was  also  adjudged  that  the 
motion  of  the  plaintiffs  to  reinstate  the  injunction 
be  overruled. 

This  action  was  instituted  February  26,  1887,  by 
appellants,  James  Alexander  and  Charles  W.  Trues- 
dale, sueing  for  themselves,  and  all  holders  of  orig- 
inal and  compromise  bonds  of  Muhlenburg  county, 
issued  on  payment  of  subscription  of  said  county  to 
the  Elizabethtown  and  Paducah  Railroad  Company 
against  D.  J.  Grish,  and  numerous  others  named,  some 
of  them  the  plaintiffs  in  the  action  instituted  in  the 
Muhlenburg  Circuit  Court  before  mentioned,  and  others 
of  them  sureties  in  the  injunction  bond  given  as  a 
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conditioii  of  the  issual  of  the  order  of  injunction 
referred  to.  In  their  petition  and  amended  petition 
the  plaintiflEs,  appellants,  recite  the  institution  of  the 
action  in  the  Muhlenburg  Circuit  Court,  the  order  of 
injunction,  execution  of  the  bond  and  final  judg- 
ment in  the  United  ^States  Circuit  Court.  They  state 
the  order  of  injunction  was  wrongfully  obtained,  and 
that,  by  reason  thereof,  they,  and  those  for  whom 
they  sue,  have  been  kept  out  of  their  interest  on  said 
bonds,  the  value  of  the  bonds  have  been  depreciated, 
and  they  have  been  put  to  expense  for  lawyers'  fees, 
etc.  They  pray  judgment  against  the  defendants  who 
signed  said  bond  as  sureties  only,  for  the  sum  of 
three  thousand  dollars,  and  against  those  who  were 
plaintiffs  in  said  action  in  the  sum  of  forty  thou- 
sand dollars. 

A  demurrer  for  various  causes  set  out  was  filed, 
and,  uix)n  the  ground  stated  in  the  opinion  of  the 
judge  of   the  lower  court,   it    was  sustained. 

By  the  injunction  bond  the  sureties  thereto  under- 
took in  substance  that  the  plaintiffs,  whose  names 
were  set  out  in  the  caption,  would  pay  the  defend- 
ants, Tinsley,  sheriff ;  Morton,  county  judge ;  Kitten- 
ger,  and  others,  members  of  the  funding  board  ;  Glenn, 
holder  of  the  original  bonds ;  Parks,  holder  of  the 
compromise  bonds,  and  all  holders  of  original  bonds, 
and  all  holders  of  compromise  bonds,  the  damages 
not  exceeding  three  thousand  dollars,  that  they,  or 
either  of  them,  might  sustain  by  reason  of  the  order 
of  injunction  in  the  action,  if  the  same  be  adjudged 
wrongfully  obtained. 

1.  All  the  existing  conditions  are  stated  in  the  pe- 
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tition  which  section  25,  Civil  Code,  requires,  in  order 
to  authorize  the  two  plaintiffs  in  this  action  to  sue 
for  the  other  bondholders  having  with  them  a  com- 
mon interest. 

2.  By  the  terms  of  the  injunction  bond,  the  under- 
taking is  to  pay,  not  merely  the  persons  specially  des- 
ignated as  defendants  to  the  action  in  which  it  was 
executed,  but  to  pay  all  holders  of  either  kind  of 
the  bonds  mentioned,  the  damages  they,  or  either  of 
them,  might  sustain.  To  exclude  appellants  from  the 
right  to  sue  on  the  bond,  because  they  were  not,  as 
they  ought  properly  to  have  been,  parties  defendants 
to  the  action  when  the  order  of  injunction  was  made, 
or  because  they  are  not  named  therein,  would  not 
only  be  in  disregard  of  an  express  stipulation  in  it, 
but  enable  a  designing  party,  by  making  those  hav- 
ing a  nominal  interest,  defendants,  to  do  irreparable 
injury  to  those  really  interested. 

3.  The  condition  upon  which  the  obligors  in  the 
bond  we  are  considering  undertook  to  pay  the  dam- 
ages sustained,  is,  that  the  order  of  injunction  be 
adjudged  wrongfully  obtained.  The  order  of  the 
Muhlenburg  Circuit  Court,  transferring  the  action  in 
which  that  bond  was  executed  to  the  United  States 
Circuit  Court,  must  be  presumed  to  have  been  regu- 
larly made,  and  the  jurisdiction  of  the  latter  court  to 
try  the  action  is  not  nor  can  be  called  in  question  in 
this  action,  and,  consequently,  the  liability  of  the  sure- 
ties is  precisely  the  same  as  if  the  injunction  had 
been  dissolved  by  the   first-named  court. 

4.  It  has  been  expressly  decided  by  this  court  that 
it  is  only  where  proceedings  on  a  judgment  have  been 
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enjoined,  that  the  court,  upon  the  dissolution  of  the 
injunction,  is  empowered  to  ascertain  the  damages  and 
render  judgment  for  them.  In  all  other  cases  the 
remedy  is  on  the  bond.  (Logsden  v.  Willis,  14  Bush, 
183;  Rankin  v.  Estes,  13  Bush,  428.)  It  was  not, 
therefore,  necessary,  or  proper  for  the  United  States 
Circuit  Court  to  ascertain  and  assess  damages  in  this 
case. 

5.  Section  278,  Civil  Code,  provides  that  the  court, 
judge,  or  officer  granting  an  injunction,  shall,  in  the 
order  granting  it,  fix  the  amount  of  the  bond  to  be 
given,  and  may  prescribe  its  terms.  If  the  terms  be 
not  prescribed,  it  shall  be  to  the  effect  that  the  party 
giving  it  will  pay  to  the  party  enjoined  such  damages 
as  he  may  sustain,  if  it  be  finally  decided  that  the  in- 
junction ought  not  to  have  been  granted.  The  terms 
prescribed  in  the  bond  in  question  are  substantially 
the  same  as  are  required  in  section  278. 

A  final  decision  that  an  injunction  ought  not  to 
have  been  granted  is,  in  the  meaning  of  that  section, 
equivalent  to  a  final  judgment  dissolving  the  injunc- 
tion, upon  which  immediately  follows  a  right  of  ac- 
tion upon  the  injunction  bond.  And  such  has  been 
the  ruling  of  this  court.  (Wood  v.  Laycock,  3  Met., 
193 ;  Pugh  V.  White,  78  Ky.,  210.)  For,  a  final  judg- 
ment dissolving  an  injunction  is  just  as  much  a  final 
determination  that  the  condition  exists  upon  which 
the  person  enjoined  may  sue  on  the  bond,  and  his 
right  to  sue  just  as  reasonably  follows,  as  the  right 
of  the  successful  party  to  an  execution  upon  a  judg- 
ment for  debt.  To  stay  or  prevent  either,  the  unsuc- 
cessful party,  if  he  appeals,  must  supersede,  and  until 
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he  does  so,  there  is  not,  nor  ought  there  to  be,  any 
obstacle  to  an  action  on  the  bond  or  enforcement  of 
the  judgment. 

We  think  appellants  had  the  right  to  bring  this 
action  as  soon  as  the  judgment  was  rendered  in  the 
United  States  Circuit  Court,  and  it  was  en'or  to  sus- 
tain the  demurrer  to  the  petition  as  amended,  and 
the  judgment  of  the  lower  court  is  reversed,  and  cause 
remanded  for  further  proceedings  consistent  with  this 
opinion. 


Case  8— PETITION  EQUITY— December  13. 

Grimes  v.  Grimes. 

APPEAL  FROM   DAVIESS  CIRCUIT  COURT. 

1.  A  COUNTER-CLAIM  is  allowed  not  only  against  the  plaintiff,  but  against 

him  and  another. 

2.  A  CROSS-PETITION  is  not  allowed  against  the  plaintiff  alone  or  against 

him  jointly  with  a  third  person. 

3.  Parties  to  actions — In  this  action  of  divorce  by  the  wife,  she  alleged 

that  she  was  the  owner  of  a  tract  of  land,  in  the  enjoyment  of  which 
she  asked  the  chancellor  to  protect  her.  The  deed  to  said  tract 
of  land  was  to  plaintiff  and  her  children.  The  defendant,  by  his 
answer,  alleged  that  he  had  paid  for  the  land,  and  that  the  agree- 
ment was  that  the  deed  was  to  be  made  to  him  jointly  with  his  wife 
and  children,  but  that  through  fraud  his  name  was  excluded.  He 
asked  to  have  the  deed  reformed,  making  his  answer  a  cross-petir 
tion  against  his  wife  and  children,  but  the  children  were  not  served 
with  process.  After  the  issue  was  made  up  the  defendant  dismissed 
his  answer  so  far  as  it  was  sought  to  make  it  a  cross-petition,  and  it 
was  thereafter  treated  as  a  counter-claim,  a  judgment  being  rendered 
reforming  the  deed  as  prayed.  Held — ^That  if  the  defendant  had  any 
right  to  have  the  question  as  to  his  interest  in  said  land  settled  in  this 
action,  his  right  was  by  counter-claim,  and  not  by  cross  petition ; 
but  the  children  were  necessary  parties,  and  should  have  been  sum- 
moned to  answer  the  counter-claim. 


Digitized  by  VjOOQIC 


Vol.  88.]         SEPTEMBER  TERM,  1888.  21 


Grimes  v.  Grimes. 


OWEN  &  ELLIS  AND  EDWARD  W.  HINES  for  appellant. 

1.  So  much  of  the  answer   as  was  made   a  cross-petition   against  the 

plaintiff  and  her  children  having  been  dismissed,  the  judgment 
reforming  the  deed  was  unauthorized. 

2.  The  children  of  appellant  were  necessary  parties  to  the  action  so  far  as 

it  sought  to  reform  the  deed,  and  should  have  been  brought  before  the 

court. 
8.  The  appellee's  remedy,  if  any,  was  by  hn  original  action  and  not  by 

cross-petition.    (Civil  Code,  section  96;  Crabtree  v.  Bank's  Adm'r, 

1  Met.) 
4.  The  evidence  does  not  support  the  judgment  reforming  the  deed.     To 

authorize  such  a  judgment,  the  mistake  must  be  clearly  established. 

(Mattingly  v.  Speak,  &c.,  4  Bush,  316.) 

GEO.  W.  JOLLY  FOR  appellee. 

1.  The  children  were  not  necessary  parties.     It  could  not  be  known  until 

the  trust  was  established  that  they  would  have  an  interest.  (Civil 
Code,  sections  28  and  92;  Piner  v.  Clay,  17  B.  M.,  646;  Johnson's 
Heirs  v.  Chandler's  Heirs,  16  B.  M.,  689.) 

2.  If  there  was  a  defect  of  parties  it  was  waived  by  a  failure  to  make  any 

objection  to  the  proceeding  upon  that  ground. 
8.  The  evidence  supports  the  judgment. 

JUDGE  BENNETT  delivered  the  opinion  op  the  court. 

The  appellant,  as  the  wife  of  the  appellee,  filed  her 
petition  in  the  Daviess  Circuit  Court  against  the  ap- 
pellee for  the  purpose  of  obtaining  a  devorce  from  him. 
She  alleged  in  the  petition  that  she  was  the  owner  of 
five  acres  of  land  in  said  county,  and  she  asked  the 
chancellor  to  protect  her  in  the  enjoyment  of  it,  etc., 
etc.  The  appellee,  in  one  paragraph  of  his  answer, 
alleged  that  he  bought,  in  1872,  said  tract  of  land 
from  Mr.  Hathaway;  that  he  paid  him  for  it;  that 
he  paid  for  the  building  of  the  residence  thereon; 
that,  by  an  agreement  between  him  and  the  appellant, 
Hathaway  was  to  make  the  deed  to  Owen  Murphy, 
who  was  to  hold  the  land  in  trust  for  the  equal  benefit 
of  the  appellant  and  appellee,  and  their  children  by 
each  other,  and  the  child  of  the  appellee  by  a  former 
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marriage;  that  by  a  fraudulent  combination  between 
Owen  Murphy  and  the  appellant,  for  the  purpose  of 
defrauding  appellee,  and  his  child  by  the  former  mar- 
riage, out  of  their  interest  in  said  land,  he  made  the 
deed  to  the  appellant  and  her  bodily  heirs,  which  was  a 
conveyance  to  her  absolutely.  He  asked  that  the 
answer  be  made  a  cross-petition  against  the  appellant 
and  their  children,  and  that  the  deed  be  reformed  so  as 
to  conform  to  the  foregoing  facts.  The  allegations  of 
the  answer  were  denied.  Some  time  after  the  issue  was 
made  up  in  reference  to  said  transaction,  the  appellee 
dismissed  said  paragraph  of  his  answer,  in  so  far  as  it 
was  sought  to  "make  it  a  cross-petition;  he  then  pro- 
posed to  treat  the  answer  as  a  counter-claim.  The 
chancellor,  after  granting  the  appellant  a  divorce  from 
bed  and  board,  seemed  to  treat  the  answer  as  a 
counter-claim  ;  and,  upon  the  hearing  of  the  cause, 
judgment  w^/s  rendered  reforming  the  deed  accord- 
ing to  the  prayer  of  the  answer.  Prom  that  judg- 
ment the  appellant  has  appealed  to  this  Court. 

Subsection  3,  of  section  96,  of  the  Civil  Code,  pro- 
vides: '*A  cross-petition  is  the  commencement  of  an 
action  by  a  defendant  against  a  co-defendant,  or  a 
person  who  is  not  a  party  to  the  action,  or  against 
both ;  or  by  a  plaintiff  against  a  co-plaintiff,  or  a  per- 
son who  is  not  a  party  to  the  action,  or  against  both," 
etc.  So,  by  said  section,  a  defendant  may  have  a 
cross-action  against  a  co-defendant  alone,  or  a  third 
person  may  be  joined  with  the  co-defendant,  or 
against  the  third  person  alone,  but  he  can  not  have 
a  cross-action  against  the  plaintiff  alone  or  jointly 
with   a  third  person.     Subsection   1   of    said   section 
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reads:  "A  counter-claim  is  a  cause  of  action  in  favor 
of  a  defendant  and  against  a  plaintiff,  or  against  him 
and  another,  which  arises  out  of  the  contract  or 
transaction  stated  in  the  petition  as  the  foundation 
of  the  plaintiff's  claim,  or  which  is  connected  with 
the   subject  of  the  action." 

So,  if  the  appellee  had  any  right  to  have  the 
question  as  to  his  interest  in  said  land  settled  in 
this  action,  his  right  was  by  counter-claim  and  not 
by  cross-petition,  for,  according  to  the  section  of  the 
Code  last  quoted,  the  defendant's  right  to  a  counter- 
claim not  only  extends  to  the  plaintiff,  but  to  a 
person  not  a  party  plaintiff,  if  such  person's  rights 
are  connected  with  the  subject  matter  of  the  counter- 
claim. 

According  to  the  facts  stated  in  appellee's  answer, 
his  child  by  his  first  wife,  and  his  children  by  the 
appellant,  were  entitled  to  an  equal  interest  in  said 
land  with  himself  and  the  appellant.  Said  children 
were  therefore  necessary  parties  to  said  action,  be- 
cause, first,  they,  or  any  one  of  them,  had  the  right 
to  say  whether  they  wished  the  deed  reformed ; 
second,  the  children  by  the  appellant  and  api)ellee 
might  wish  to  contest  the  right  of  the  appellee,  and 
his  child  by  his  first  wife,  to  an  interest  in  said 
land.  For  these  reasons,  the  children,  not  being  par- 
ties plaintiff,  ought  to  have  been  summoned  to  answer 
the   counter-claim. 

As  the  evidence  now  in  the  case  can  not  upon  the 
return  of  the  case  be  used  against  said  children,  it 
is  unnecessary  to  determine  whether  or  not  it  is 
sufficient   to  sustain   the  alleged  trust. 

The  judgment  is  reversed  and  the  case  is  remanded 
for  further  proceedings  consistent  with  this  opinion. 
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Phalan  v.  Louisville  Safety  Vault  and  Trust  Co. 
Case  4— PETITION  EQUITY— December  13. 

Phalan  v.  Louisville  Safety  Vault  and  Trust  Co. 

APPEAL   FROM    LOUISVILLE    CHANCERY    COURT. 

1.  Sales  of    infants'  real    estate — In    an   action    by   appellee,   as 

guardian,  against  the  widow  and  heirs  of  a  decedent,  its  ward  being 
one  of  two  infant  heirs,  and  against  the  guardian  of  the  other  infant 
heir,  asking  a  sale  of  land  of  the  decedent  lying  in  several  different 
counties,  for  the  purpose  of  reinvestment,  the  petition  alleged  that 
no  division  could  be  had  without  impairing  the  value  of  the  interest 
of  the  children,  and  that  a  sale  would  be  to  the  interest  of  its  ward. 
The  widow  and  adult  children  filed  an  answer  consenting  to  the  sale, 
and  asking  a  division  of  the  proceeds.  The  guardian,  who  was  made 
a  defendant,  filed  his  answer,  asking  a  sale  and  reinvestment  for  the 
benefit  of  his  ward.  The  evidence  sustained  the  allegations  of  the 
petition.  Held — It  was  proper  for  the  court,  under  sections  489  and 
490  of  the  Code,  to  sell  the  property  and  make  investments  for  the 
infant  defendants. 

2.  Same — It  was  not  necessary  that  the  guardian  who  filed  an  answer 

asking  a  sale  and  reinvestment  for  his  ward,  should  make  his  ward 
a  defendant  to  his  pleading,  she  being  a  defendant  to  the  original 
action. 

3.  Same — Jurisdiction — It  was  not  necessary  for  the  guardian  to  insti- 

tute separate  suits  in  the  several  counties  in  which  the  land  was  sit- 
uated.  The  action  was  properly  instituted  in  the  county  in  which 
the  ancestor  died,  the  children  all  lived,  and  much  of  the  real  estate 
was  located,  which  was  the  jurisdiction  to  order  a  partition,  if  a  par- 
tition could  have  been  had;  and  that  court* had  power  to  grant 
complete  relief,  the  subject  of  the  action  being  the  division 'of  the 
proceeds  of  the  land  between  the  heirs. 

4.  Same — In  such  a  case  it  is  not  necessary  for  the  plaintiff  to  execute 

bond ;  but,  if  bond  was  necessary,  a  bond  executed  by  the  plaintiff 
in  the  name  of  its  president  was  sufficient  under  its  charter  without 
personal  security. 

Wm.  CARROLL  for  appellant. 

1.  In  order  that  the  court  may  have  jurisdiction  to  sell  the  land  of  an  in- 

fant at  the  suit  of  the  guardian,  it  is  necessary  that  the  infant  be 
made  a  defendant.  (Walker  v.  Smy.ser,  80  Ky.,  620;  Civil  Code, 
sees.  489,  498.) 

2.  The  court  has  no  jurisdiction  to  decree  the  sale  of  lands  of  the  infant 

when  a  portion  thereof  is  in  another  county  than  that  in  which  the 
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suit  is  brought.     (Civil  Code,  sec.  62;  Harlan  v.  Howard,  79  Ky., 
377;  McAllister  v.  Savings  Bank,  80  Ky.^  689;   Bogard  4fc  Bro.  v.. 
Buckner,  5  Ky.  L.  R.,  686;  Fisher  v.  Green,  9  Ky.  L.  B.,  960.) 
8.  The  sale  was  void,  because  bond  was  not  executed  to  ward.     (Civil 
Code,  sec.  493 ;  Barnett  v.  Bull,  81  Ky.,  127.) 

JOHN  C.  RUSSELL,  J.  C.  DODD  and  DODD  &  GRUBBS  for  ap- 
pellee. 

When  any  part  of  the  land  of  an  infant  lies  in  the  county  where  the 
action  is  '.brought  the  court  has  jurisdiction  to  sell  other  lands  any- 
where in  the  State.  (Gen.  Stat.,  chapter  68,  article  3,  section  1;  Civil 
Code,  section  62 ;  Civil  Code,  chapter  14,  title  10 ;  Kendall  v.  Briggs, 
81*Ky.,  119;  Bamett  v.  Bull,  81  Ky.,  127;  Shelby  v.  Harrison.  84 
Ky.,  146.) 

JUDGE  PRYOR  delivered  the  opinion  of  the  court. 

The  statutory  guardian  of  Eliza  Sutfield  filed  its; 
petition  against  its  ward,  Eliza,  and  her  infant  sister 
Florence,  and  her  statutory  guardian,  John  H.  Leath- 
ers, the  widow  and  two  adult  children  of  the  dece- 
dent, all  of  whom  are  made  defendants,  asking  the  sale 
of  two  tracts  of  land  owned  jointly  by  the  defendants, 
lying  in  Henry,  Oldham  and  Hardin  counties,  and  the 
sale  of  some  city  lots  in  Louisville  for  the  purpose  of 
reinvestment,  alleging  that  the  sale  of  all  the  property 
will  redound  greatly  to  the  interest  of  its  ward.  The 
adult  heirs  and  the  widow  file  an  answer,  in  which  they 
consent  to  the  sale,  and  ask  a  division  of  the  proceeds ; 
the  widow  agreeing  to  accept  the  value  of  her  dower 
in  money,  and  joining  in  the  prayer  of  the  petition. 
Leathers,  the  guardian  of  Florence,  both  being  served 
vnth  process,  filed  his  answer  asking  a  sale  of  the 
entire  property  for  the  benefit  of  his  ward,  and  an  in- 
vestment of  the  proceeds  so  as  to  produce  an  income. 
His  ward,  Florence,  is  not  made  a  defendant  to  his 
pleading,  but  is  a  defendant  to  the  original  action. 
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The  testimony  in  this  case  makes  out  a  much  stronger 
reason  for  selling  the  property  than  is  alleged  in  the 
petition.  It  appeal's  that  the  decedent  and  ancestor 
of  these  parties  owned  an  estate  valued  at  about  one 
hundred  and  twenty  thousand  doUars,  with  an  in- 
debtedness of  forty  thousand  dollars ;  that  liens  ex- 
isted on  some  of  the  property  for  the  purchase  money  ; 
that  the  family  dwelling  in  Louisville  was  worth  about 
twenty  thousand  dollars,  and  no  sufficient  incotue  to 
keep  it  up  and  maintain  the  family.  Under  such 
circumstances,  the  widow  and  adult  heirs  consenting, 
it  was  proper  to  sell  the  land  in  Henry  and  Har- 
din counties,  and  make  other  investments  that  would 
produce  an  income  and  prove  more  beneficial  to  the 
parties  in  interest.  The  object  is  to  sell  and  rein- 
vest the  money,  and  this  is  expressly  authorized  by 
subsection  5,  of  section  489,  Civil  Code.  It  is  said, 
however,  that  Leathers,  the  guardian  of  Florence, 
failed  to  make  her  a  defendant,  and  although  a  de- 
fendant to  the  original  petition  filed  by  the  guard- 
ian of  her  sister  Eliza,  it  was  necessary  that  Florence 
should  be  made  a  defendant  to  the  answer  of  her 
guardian  who  consents  to  the  sale.  We  think  not. 
Section  490  of  the  Code  authorizes  a  sale  where 
the  property  can  not  be  divided  without  materially 
impairing  its  value  or  the  value  of  the  plaintiffs  in- 
terest therein.  Here  is  a  joint  interest,  where  it  is  evi- 
dent that  a  sale  is  for  the  benefit  of  all,  not  only  to 
pay  the  debts,  but  to  afford  an  income  as  well  as  to 
divide  the  proceeds  between  those  interested. 

The  widow  and  the  two  adult  children  all  ask  for 
the  sale,  and  both  of  the  infants  are  before  the  court. 
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Should  the  chancellor,  under  the  circumstances,  make 
such  an  allotment  as  would  compel  the  widow  to  re- 
tain the  dwelling,  and  with  the  balance  of  the  estate 
pay  oflE  the  indebtedness,  leaving  nothing  upon  which 
to  support  the  children.  The  adults  are  entitled  to 
a  division  of  the  land.  The  suit  for  partition  must 
have  been  instituted  in  Louisville  where  the  father 
lived  at  his  death,  under  an  express  provision  of  the 
Code.  Section  66,  Carroll's  Code.  Now,  no  division 
can  be  had  without  impairing  the  value  of  the  inter- 
est of  the  children.  It  is  so  alleged  by  the  guardian 
of  Eliza,  and  that  fact  established  by  the  proof. 
Such  being  the  case,  it  was  proper  for  the  court,  under 
sections  489  and  490  of  the  Code,  to  sell  the  prop- 
erty and  make  investments  for  the  infant  defendants. 
The  only  question  is,  had  the  Chancery  Court  of 
Louisville  jurisdiction  of  the  entire  realty  with  the 
power  to  sell  the  land  in  Henry  county  (a  part  being 
in  Oldham).  We  think  the  subject  of  the  action  was 
the  division  of  the  proceeds  of  the  land  between 
the  heirs  on  the  ground  that  no  allotment  in  kind 
could  be  made  without  impairing  the  value  of  each 
interest ;  that  no  step  could  have  been  taken  in 
but  one  jurisdiction  so  as  to  give  complete  relief. 
In  that  jurisdiction  the  ancestor  died,  the  children 
all  lived,  and  much  of  the  real  estate  was  located  ; 
it  was  the  jurisdiction  to  order  the  partition,  and 
none  other  could  have  made  the  allotment.  If  so, 
we  perceive  no  reason  why  the  petition  was  not 
properly  filed  in  the  Louisville  Chancery  Court 
setting  forth  the  fact  that  no  division  could  be 
made  without  impairing  the  value  of  the  property  and 
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asking  a  sale  for  reinvestment.  The  Code  provides, 
concerning  real  property,  that  "Actions  must  be 
brought  in  the  county  in  which  the  subject  of  the 
action  or  some  part  thereof  is  situated."  Now,  the 
subject  of  the  action  here  is  the  partition  of  the 
lands  or  its  proceeds  between  these  heirs,  or  rather 
a  sale,  as  no  division  could  be  had  without  im- 
pairing the  value  of  each  child's  interest,  a  part  of 
the  subject  of  the  action  being  within  the  jurisdic- 
tion in  which  the  relief  is  sought  by  the  plaintiff 
against  others  equally  interested.  The  jurisdiction 
was  properly  entertained,  and  it  was  not  necessary 
for  this  guardian  to  have  instituted  separate  suits 
in  Hardin,  Henry  and  Jefferson  counties,  alleging  the 
•same  state  of  facts  in  order  to  a  division  of  the  estate. 
This  case  is  different  from  enforcing  a  mortgage  lien, 
or  bringing  an  action  of  ejectment  for  the  recovery 
of  real  estate,  or  the  ordinary  sales  of  infants'  real 
estate. 

It  is  objected  by  the  appellant  that  no  bond  was 
executed  by  the  guardian  of  the  infant,  as  required 
by  the  statute.  A  bond  was  executed  by  Leathers, 
as  the  guardian  of  Florence,  with  sureties,  and  a  bond 
executed  by  the  Louisville  Safety  Vault  and  Trust 
Company,  the  guardian  of  Eliza,  under  a  provision 
of  its  charter  that  provides:  *'The  capital  of  said 
•company  shall  be  taken  and  considered  as  the  secu- 
rity required  by  law  for  the  faithful  performance  of 
its  duties,  and  other  security  shall  not  be  required 
upon  its  appointment  to  any  of  the  offices  or  duties 
mentioned  herein,"  Acts  1883-'84,  vol.  2,  p.  280.  Now, 
if  the  bond  is  good,  executed  by  its  President  alone, 
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as  guardian,  when  he  qualifies,  it  should  be  held  good 
as  to  all  the  duties  required  of  or  permitted  to  be  per- 
formed by  the  guardian  on  account  of  his  appoint- 
ment. The  company  or  corporation  has  appeared  and 
executed  its  bond  in  the  name  of  the  President,  as 
required  by  the  statute  authorizing  the  sale  of  in- 
fants' real  estate ;  its  capital  stock  is  bound,  and  the 
Legislature  having  seen  proper  to  invest  the  corpor- 
ation with  this  power,  and  deeming  the  capital  stock 
as  safe  as  individual  security,  we  can  not  interfere 
with  the  judgment  on  that  account.  Besides,  in  a 
case  like  this,  as  held  in  Kendall  vs.  Briggs,  81  Ky., 
119,  no  bond  was  necessary ;  but  if  it  was,  the  bond 
was  executed. 

The  judgment  below,  overruling  the  exceptions  to 
the  commissioner's  report,  is  affirmed. 
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APPEAL  FROM   ALLEN   CIBCUIT  COURT. 

1.  Changs  of  venue — To  entitle  the  defendant  in  a  criminal  case  to  a 

change  of  venue,  the  ontta  is  upon  him  to  at  least  make  a  prima 
facie  case.  The  mere  filing  of  a  petition,  without  either  affidavits  or 
oral  testimony  to  support  it,  is  not  sufficient.  Whether  the  filing  of 
two  affidavits  is  still  required  under  the  statute  to  make  a  prima  fade 
case  is  not  determined. 

2.  Continuance — The  refusal  to  grant  a  continuance  because  of  the  ab- 

sence of  a  witness  was  not  prejudicial,  as  the  evidence  of  the  absent 
witness  would  have  been  merely  cumulative. 
8.  Reversible  errors — As  no  exception  was  taken  at  the  time  to  the 
action  of  the  court  in  allowing  a  jury  to  separate,  and  the  question 
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was  first  presented  in  the  motion  for  a  new  trial,  this  court  can  not 
consider  it. 

4.  Insanity — Dritnkenniss — As  there  was  no  pretext  that  the  accused 
was  insane,  but  his  condition  arose  merely  from  temporary  drunken- 
ness, the  court  properly  refused  to  instruct  the  jury  that  they  must 
acquit  if  they  believed  "  he  was  laboring  under  such  a  defect  of  rea- 
son as  not  to  know  the  nature  of  his  act,  or  right  from  wrong,  or 
had  not  sufficient  will  power  to  control  himself." 

6.  Evidence — Upon  a  trial  for  murder,  it  is  competent  to  prove  drunk- 
enness as  bearing  merely  upon  the  existence  or  non-existence  of 
malice. 

PORTER  &  McQUOWN  for  appellant. 

On  an  application  by  the  accused  for  a  change  of  venue,  it  is  not  neces- 
sary to  accompany  the  application  with  the  affidavits  of  two  credible 
witnesses  to  the  effect  that  the  accused  can  not  have  an  impartial 
trial.  (Gen.  Stat.,  chapter  12,  article  4,  section  1,  Johnson  v.  Com- 
monwealth, 82  Ky.,  119.) 

P.  W.  HARDIN  POR  APPELLEE. 

No  brief  in  record. 
JUDGE  HOLT  delivered  the  opinion  or  the  court. 

The  appellant,  Monroe  Wilkerson,  is  under  sentence 
of  death  for  the  killing  of  Berry  Manion. 

The  deed  was  unprovoked  and  without  excuse.  The 
accused  went  to  a  Sunday-school  exhibition  intoxi- 
cated, and  was  there  guilty  of  boisterous  and  bad 
conduct.  The  deceased  reproved  hira  for  it,  and  tried, 
by  words,  to  quiet  him.  He,  however,  persisted,  and 
the  deceased  then  threatened  to  go  after  an  officer 
and  have  him  arrested  if  he  did  not  behave.  This 
he  failed  to  do,  and  upon  Manion  starting  after  the 
officer  the  accused  shot  him  in  the  back  and  killed 
hira.  It  is  claimed  that  the  lower  court  erred  in  these 
respects :  First.  In  refusing  to  grant  the  appellant  a 
change  of  venue.  Second.  In  overruling  a  motion  to 
continue  the  case.     Third.  In  permitting  four  of  the 
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jurors,  after  they  had  been  selected  as  such,  but  be- 
fore they  were  sworn,  and  during  an  adjournment  of 
the  court  for  dinner,  to  go  at  large  and  mingle  with 
the  crowd,  instead  of  putting  them  in  charge  of  an 
officer.     Fourth.  In  misinstructing  the  jury. 

Prior  to  April  1,  1880,  the  trial  court  was  bound 
to"  grant  an  accused  a  change  of  venue  to  another 
county,  provided  he,  after  reasonable  notice  to  the 
prosecuting  attorney,  presented  his  sworn  petition, 
stating  that  he  could  not  obtain  a  fair  trial  in  the 
county  where  it  was  pending,  owing  to  the  prejudice 
against  him  or  his  cause,  and  accompanied  it  with 
the  affidavits  of  at  least  two  credible  persons,  not  of 
kin  to  nor  of  counsel  for  him,  stating  that  they  were 
acquainted  with  the  state  of  public  opinion  in  the 
county  objected  to,  and  that  they  believed  the  state- 
ments of  the  i)etition  were  true.  This  was  all  he  waa 
required  to  do,  and  when  done  the  trial  court  had 
no  discretion  in  the  matter.  At  the  time  above- 
named,  however,  the  law  was  amended  by  provid- 
ing: "The  court  shall,  on  said  motion,  hear  all 
witnesses  that  may  be  produced  by  either  party,  and^ 
from  the  evidence,  determine  whether  or  not  the  ap- 
plicant is  entitled  to  a  change  of  venue."  This  does 
not,  in  terms  at  least,  dispense  with  the  filing  of 
the  two  affidavits  by  way  of  making  a  prima  facie 
case.  It  is  urged,  however,  that,  as  the  question  is 
to  be  determined  upon  "the  evidence"  which  may 
be  offered,  the  reason  is  wanting  for  the  production 
of  the  affidavits,  and  that,  therefore,  this  much  of  the 
law  fails,  and  they  are  not  required.  In  other  words, 
that  the  amendment  to  the  law  operated  as  a   vir- 
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tual  repeal  of  this  much  of  it.  Undoubtedly,  if  an 
accused,  under  the  law  as  amended,  presents  his  pe- 
tition, accompanied  by  the  two  or  more  affidavits,  and 
no  witnesses  are  introduced  in  court  by  either  party, 
the  change  of  venue  should  be  granted.  He  then 
has  a  prima  fade  case.  The  question  is  not,  how- 
ever, presented  in  this  case  whether,  if  he  presents 
his  petition  but  no  affidavits,  but  supports  it  bj" 
the  evidence  of  two  or  more  witnesses  in  open  court, 
the  change  of  venue  should  be  granted,  because  here 
the  appellant  merely  filed  his  petition,  and  offered 
neither  affidavits  nor  witnesses  in  support  of  it.  The 
right  to  the  change  of  venue  i3  a  statutory  one.  The 
onus  is  upon  the  accused  to  at  least  make  a  prima 
facie  case,  and  while  in  this  instance  proper  ground 
may  have  existed  for  it,  it  was  not  shown,  and  the 
lower  court  could  not,  therefore,  grant  it,  and  re- 
gard the  law. 

The  continuance  was  asked  by  reason  of  the  ab- 
sence of  five  witnesses.  They  were,  however,  all 
present  at  the  trial,  save  one — Lucas.  The  affidavit 
for  the  continuance  stated  that  he  would  testify,  if 
present,  that  the  accused  and  the  deceased  were 
friendly,  and  that  the  appellant  did  not  know  what 
he  was  doing  at  the  time  of  the  killing.  It  also 
atated,  however,  that  he  would  prove  the  same  by 
three  of  the  other  witnesses  named  in  the  affidavit, 
and  they  were  present  at  the  trial,  and  two  of  them 
testified.  It  was  clearly  proven  that  the  deceased  and 
the  accused  were  friendly,  and  the  testimony  which 
was  introduced  showed  the  condition  of  the  api)el- 
lant  at  the  time  of  the  killing.     The  evidence  of  the 
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absent  witness  would,  therefore,  have  been  merely  cu- 
mulative, and  its  non-introduction  did  not  prejudice 
the  accused. 

No  objection  was  made,  or  exception  taken  at  the 
time  to  the  action  of  the  court,  as  to  the  four  jury- 
men. The  question  was  first  presented  in  the  motion 
for  a  new  trial.     We  can  not,  therefore,  consider  it. 

Proper  instructions  were  given  to  the  jury  as  to 
both  murder  and  manslaughter.  They  were  also 
properly  instructed  as  to  the  reasonable  doubt,  and 
were  also  told  that  they  could  not  convict  the  ac- 
cnsed  of  murder  unless  they  believed,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  he  acted 
**with  malice  aforethought."  This  embraced  in  sub- 
stance the  instruction  asked  by  the  accused  upon 
this  subject  and  which  was,  therefore,  properly  refused. 

The  court  was  asked  by  the  appellant  to  also  in- 
struct the  jury  to  find  him  not  guilty,  if  they  be- 
lieved from  the  evidence  that  when  he  did  the  killing 
lie  was  laboring  under  such  a  defect  of  reason  as  not 
to  know  the  nature  of  his  act,  or  to  know  right 
from  wi'ong,  or  had  not  sufficient  will  power  to  con- 
trol himself.  There  was  no  claim  or  pretext  that  the 
accused  was  insane.  The  evidence  showed,  beyond  all 
question,  that  his  condition  arose  merely  from  tem- 
porary and  voluntary  drunkenness.  It  was  competent 
to  prove  his  condition,  not  because  intoxication  per  se 
excuses  crime,  but  because  it,  with  other  circumstances, 
may  show  an  absence  of  malice.  It  is  admissible  in 
evidence  merely  as  one  fact  bearing  upon  the  exist- 
ence or  7io?i-existence  of  that  deliberate  intent  essen- 
tial to  the  crime  of  murder.     Such  an  instruction  was 
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disapproved  by  this  court  in  the  case  of  Buck- 
hannon  vs.  Commonwealth,  83  Ky.  Rep.,  110,  where 
the  cause  of  the  killing  was  similar  to  this  one  ;  and 
we  see  no  reason  for  departing  from  the  rule  laid 
down  in  that  case,  but,  upon  the  contrary,  the  proper 
protection  of  human  life,  and  the  prevention  of  crime, 
require  that  it  should  be  strictly  followed. 
Judgment  affirmed. 


Cask  6— PETITION  ORDINARY— December  16. 

Goebel,  &c.,  v.  Pugh. 

APPEAL   FROM   KENTON   CIRCUIT  COURT. 

1.  Ejectment — Verdict — In  this  action  of  ejectment,  the  jury  returned 

a  verdict  finding  •♦  for  the  plaintiff  the  amount  or  quantity  of  ground 
described."  Against  defendants*  objections  the  court  thereupon  di- 
rected counsel  for  plaintiff  to  formulate  the  verdict  of  the  jury,  which 
counsel  did  by  setting  forth  the  land  in  controversy  by  metes  and 
bounds ;  and  the  verdict,  as  thus  amended,  was  read  to  the  jury,  and 
declared  by  them  in  open  court  to  be  their  verdict.  ^eW—That  the 
action  of  the  court  was  proper,  or  at  least  not  prejudicial,  as  the  court 
could,  upon  the  verdict  as  originally  returned,  have  rendered  judg- 
ment describing  the  land  by  metes  and  bounds. 

2.  Adverse  possession — The  evidence  is  sufficient  to  support  the  verdict 

for  plaintiff,  who  relied  upon  an  adverse  possession  of  fifteen  years 
under  a  deed. 

O'HARA  &  BRYAN  por  appellants. 

It  was  error  in  the  court  to  allow  appellee's  attorney  to  formulate  the 
verdict. 

HALLAM  &  MYERS  and  SIMMONS  &  SCHMIDT  for  appellee. 

As  the  court  could  have  entered  the  judgment  from  the  verdict  returned, 
it  was  not  prejudicial  to  allow  appellee's  attorney  to  draw  the  ver- 
dict to  conform  to  what  the  judgment  would  have  been  if  entered 
by  the  court. 
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The  appellee  brought  an  action  of  ejectment  in  the 
Kenton  circuit  court  against  the  appellant  to  recover 
a  strip  of  ground  lying  in  the  city  of  Covington, 
about  twenty-one  inches  wide  and  fifty  feet  long. 
The  appellee  did  not  rely  upon  a  paper  title  deduci- 
ble  from  the  Commonwealth,  but  relied  upon  an  ad- 
verse possession  under  his  deed  of  fifteen  years,  as 
perfecting  his  title  to  said  land.  The  jury  having 
found  for  the  appellee,  and  the  court  having  over- 
ruled the  appellant's  motion  for  a  new  trial,  and 
having  rendered  judgment  in  conformity  to  the  ver- 
dict of  the  jury,  the  appellant  has  appealed  to  this 
court. 

The  appellant  and  the  appellee  own  adjoining  lots, 
Nos.  3  and  4;  the  appellant  owning  the  former  and 
the  appellee  the  latter.  The  appellee's  contention, 
which  the  jury  sustained,  is  that  the  appellant,  M. 
Goebel,  in  1882,  removed  the  division  fence  between 
them  about  twenty-one  inches  over  on  the  appellee's 
land,  and  thereafter  held  and  claimed  said  strip  as 
his  own.  The  appellant  contends,  which  contention 
the  jury  rejected,  that  the  removal  of  the  fence  to 
its  location  was  upon  the  true  dividing  line  between 
himself  and  the  appellee. 

The  appellee,  A.  J.  Francis, Pearce,  M.  Schreck, 

Mrs.  Stronk,  Joe  Pugh,  Ben.  Pugh,  Mr.  Stronk,  Mr. 
Logennan,  Edward  Pugh,  David  Pearce,  Mr.  Fritz, 
Mr.  Barnes,  and  Mr.  Perkins,  prove  one  or  more  of 
the  following  facts :  That  the  appellee  purchased  his 
lot  in  1844,  and  shortly  thereafter  took  possession  of 
it;  that  in  said  year  he  and  Pearce,  the  owner 
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of  the  lot  now  owned  by  the  appellant,  agreed  upon 
the  dividing  line,  and  that  the  north  side  of  the 
house  is  on  said  dividing  line,  as  was  thus  agreed 
upon ;  that  a  division  fence  was  built,  shortly  after 
said  agreement,  upon  the  line  agreed  on  by  the  ap- 
pellee and  said  Pearce ;  that  the  appellee  held  the 
possession  of  his  lot,  and  claimed  it  as  his  own,  for 
more  than  fifteen  years  next  before  the  removal  of 
the  fence,  up  to  said  fence  ;  that  the  north  wall  of 
appellant's  house  was  on  said  line,  and  the  fence 
ran  straight  from  the  comer  of  the  house  to  the 
stone  wall,  which  the  appellee  built  on  his  land  ;  that 
about  two  feet  of  the  south  end  of  the  wall  had 
been  removed  in  the  last  few  years ;  that  in  1876 
the  appellee  swore,  in  a  case  between  him  and  Gab- 
ker,  that  the  north  line  of  his  house  was  on  the 
division  line  between  him  and  the  appellee.  Each 
of  the  foregoing  facts  is  sworn  to  positively  by  one 
or  more  of  the  above-named  witnesses.  The  appel- 
lant, and  a  few  other  witnesses,  swear  to  facts  which, 
if  uncontradicted,  would  establish  the  line  at  the 
place  contended  for  by  the  appellant.  The  appellant 
also  swears  that  he  and  the  appellee,  in  1882,  agreed 
that  the  true  line  was  at  the  place  contended  for 
by  him,  and  he,  pursuant  to  said  agreement,  and 
with  the  consent  of  the  appellee,  removed  the  fence 
and  set  it  where  it  now  is.  The  appellee  flatly  con- 
tradicts this  statement. 

The  jury,  after  hearing  the  evidence,  found  for  the 
appellee;  we  think  that  their  finding  was  in  ac- 
cordance with  the  weight  of  the  evidence. 

The    exceptions    taken    to    the    instnictions   given 
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at  the  instance  of  the  appellee  are,  as  we  under- 
stand, not  seriously  urged  here,  for  the  counsel  for 
the  appellant,  doubtless,  regards  them  as  we  do,  as 
a  full  and  fair  exposition  of  the  law  as  applicable 
to  the  facts  proven  by  the  appellee.  The  same  may 
be  said  in  reference  to  the  instructions  given  at  the 
instance  of  the  appellant. 

The  written  verdict  of  the  jury  was:  ''We,  the 
jury,  find  for  the  plaintiff  the  amount  or  quantity 
of  ground  claimed."  The  court,  against  the  objec- 
tions and  exceptions  of  the  appellant,  directed  the 
attorney  for  the  appellee  to  formulate  the  verdict 
of  the  jury,  which  the  counsel  did  by  setting  forth 
in  writing  the  land  in  controversy  by  metes  and 
bounds,  which  was  signed  by  the  foreman  and  read 
to  the  jury.  The  jury,  thereupon,  declared  it  to  be 
their  verdict. 

It  is  not  contended  that  the  verdict,  as  formulated 
by  the  attorney,  embmced  more  or  less  land  than 
was  embraced  by  the  verdict  of  the  jury ;  and  the 
formulation  occurred  in  open  court  and  in  the  pres- 
ence of  the  jury,  and  they  so  sanctioned  it  in  open 
court.  It  is  to  be  presumed  that  they,  as  intelli- 
gent men,  understood  whether  or  not  the  verdict  as 
formulated  included  more  or  less  land  than  they  in- 
tended the  appellee  to  recover;  and,  if  it  did,  they, 
as  honest  men,  would  not  sanction  it.  Also,  if  the 
court  had  received  their  verdict  as  it  was  originally 
returned,  and  admitted  it  to  record,  it  wiU  not  be 
questioned  that,  by  any  satisfactory  evidence  con- 
tained in  the  record,  fixing  the  boundary  of  the 
land  in    dispute,   and    in  accordance  with   which    it 
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appeared  that  the  jury  acted  in  fixing  the  quantity 
that  the  party  was  entitled  to  recover,  the  court 
could  have  formulated  said  verdict  in  the  judgment ; 
instead,  however,  the  court  directed  the  attorney  to 
formulate  it  by  satisfactory  evidence  contained  in  the 
records,  in  the  presence  of  the  jury,  which  formu- 
lation was  sanctioned  by  the  jury  as  having  been 
done  in  accordance  ^yith  their  finding.  We  think 
that  either  way  of  formulating  the  verdict  is  equiva- 
lent to  the  other,  the  difference,  if  any,  being  in 
favor  of  the  latter,  as  it  has  the  express  sanction  of 
the  jury,  and  either  way  is  valid. 
The  judgment  is  affirmed. 


Casb  7— contested  WILL— December  15. 

ir^i  Stewart,  &c.,  v.  MulhoUand,  &c. 

88      38 

_^ ?5l  appeal  from  jefferson  court  of  common  pleas. 

1.  The  marriage  of  a  woman  does  not  revoke  a  will  pretiouslt 
MADE  by  her,  where  the  will  was  made  with  the  consent  of  the  in- 
tended husband,  and  he,  subsequently,  by  an  antenuptial  contract, 
relinquished  all  interest  in  her  estate,  and  agreed  that  she  should 
hold  it  to  her  separate  use,  and  have  the  power  to  dispose  of 
it  by  will.  As  the  reason  for  the  statute  (Gen.  Stat.,  chapter  113, 
section   9)    does   not  exist   in   such    a  case,  it  does  not  apply. 

In  this  case  the  intended  husband,  having  consented  to  enter  into 
such  an  antenuptial  contract,  the  wife  made  a  will  before  the  con- 
tract was  executed,  and  notified  the  husband  of  the  fact.  Three 
days  thereafter  the  proposed  contract  was  executed,  and  on  the 
same  day  the  marriage  ceremony  was  performed.  After  the  mar- 
riage the  wife,  in  the  presence  of  her  husband,  handed  the  will 
to  a  friend  for  safe-keeping,  telling  him  that  it  was  her  will, 
and  afterwards  repeatedly  recognized  it  as  her  will.  Heirs  of  the 
testator  who  were   not  provided  for  in  the  will  object  to  its  pro- 
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bate.  The  husband  does  not  complain.  Held — That  the  execution 
of  the  will  and  contract,  and  the  performance  of  the  marriage 
ceremony,  were  so  directly  connected  as  to  make  the  whole  but 
one  transaction*,  but,  even  if  not,  the  statute,  under  the  circum- 
stances, does  not  apply,  and  the  marriage  did  not  revoke  the  will. 
2.  Whsbe  a  will  has  been  once  betoked  new  life  can  not  be  im- 
parted to  it,  except  by  a  re-execution;  mere  recognition  is  not 
sufficient. 

If  the  will  in  this  case  had  been  revoked  by  the  marriage,  it 
would  not  have  been  revived  by  the  subsequent  recognition,  al- 
though a  holographic   will. 

BROWN,  HUMPHREY  &  DAVIE  for  appellants. 

1.  If  the  marriage  of  Mrs.  Stewart  revoked  her   will,  it  was  revived 

by  her  repeated  acknowledgments  and  declarations  of  it  as  her 
existing  will  after  the  marriage;  the  will  being  wholly  in  her 
own  handwriting,  and  she  having  full  power  to  make  a  will 
during  the  marriage.     (Porter  v.  Ford,  82   Ky.,  191.) 

2.  The  cases  of  Maxwell's   will,  3   Met.,  101,  and  Dougherty's   will,  4 

Met.,  25,  were  cases  of  papers  that  were  to  become  wills  only 
upon  contingencies.  And  the  case  of  Phaup's  will,  14  Grattan, 
332,  is  not  in  point,  because  the  will  there  required  two  attest- 
ing witnesses,  and  it  was  never  reattested  nor  reacknowledged  bo- 
fore  both  of  the  attesting  witnesses. 
8.  The  marriage,  the  marriage  contract,  and  the  will  were  all  parts 
of  one  transaction,  and  by  the  marriage  contract  Mrs.  Stewart 
was  to  retain  and  dispose  of  her  property  as  her  own,  free  from 
any  interest  of  her  husband,  and  with  full  power  to  make  a  will. 
Her  husband  assented  to  the  validity  of  this  will,  and,  in  effect, 
agreed  that  this  will  should  stand  unrevoked  by  the  marriage, 
and  it  was  delivered  for  safe-keeping  after  the  marriage,  on  the 
same  day,  and  with  the  husband's  approval.  The  statutes  de- 
claring that  marriage  shall  revoke  all  wills,  except  those  exe- 
cuted in  pursuance  of  powers,  and  that  no  revoked  will  shall  bo 
revived,  except  by  the  re-execution  thereof,  are  not  applicable  to 
such  a  Case;  and  the  will  of  Mrs.  Stewart,  not  being  within  the 
reason  of  those  statutes,  was  not  revoked  by  the  marriage.  (Os- 
good V.  Bliss,  141  Mass.,  474;  Taylor  v.  Raines,  7  Modern  Re- 
ports, 148;  Logan  v.  Bell,  1  Common  Bench,  872;  Case  of  Ward's 
Will,   70  Wisconsin,  257.) 

JAMES  S.  PIRTLE  for  appellees. 

1.  A  will  once  revoked  can  be  revived  in  no  other  way  than  by  re- 
execution  or  by  a  codicil.  (Gen.  Stat.,  chapter  113,  section  11; 
Maxwell  v.  Maxwell,  3  Met.,  101 ;  Phaup  v.  Wooldridge,  14  Gratt., 
382;  Dougherty  v.  Dougherty,  4  Met.,  25.) 
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The  case  of  Porter  v.  Ford,  82  Ky.,  191,  is  unlike  this  case, 
and  does  not  justify  the  construction  given  it  by  counsel  for  ap- 
pellants. 

2.  The  statute  does  not  make  the  marriage  a  presumptive  revocation 

which  may  be  rebutted  by  proof  of  a  contrary  intention,  but  it 
makes  it  operate  es  instanti  as  a  revocation.  (Gen.  Stat.,  chapter 
118,  section  9;  Brown  v.  Clark,  77  N.  Y.,  369;  McAnnulty  v.  Mc- 
Annulty,  120  111.,.  26;  Blodgett  v.  Moofe,  141  Mass.,  76;  5  J.  J.  M., 
471-73.) 

3.  The  will  can  not  be  upheld  as  the  execution  of  a  power,  as  the  testa- 

trix disposed  of  her  own  property  by  the  revoked  will.  Besides, 
the  power  relied  on  was  limited  to  a  will  made  after  marriage,  while- 
the  will  in  controversy  was  made  before  marriage.  (Hodsden  v. 
Staple,  27  B.,  684;  Hodsden  v.  Lloyd,  2  Brown's  Ch'y  Cases,  634.) 
The  statute  construed  by  Osgood  v.  Bliss,  141  Mass.,  474,  is  less 
comprehensive  than  ours,  and  the  facts  in  the  two  cases  are  dif- 
ferent. 

WM.  LINDSAY  and  JAMES  S.  PIRTLE  in  fbtition  for  rehbawho. 

1.  As  the  point  upon  which  this  court  reverses  the  judgment  was  not 

relied  on  by  the  appellants  upon  the  hearing  of  the  appeal,  and  was 
not  discussed  or  considered,  a  reargument  should  be  ordered. 

2.  The  statute  is  peremptory.     No  evidence,  however  convincing,  can 

be  received  to  rebut  the  conclusive  legal  implications  of  revoca- 
tion arising  out  of  the  subsequent  marriage.  (Gen.  Stat.,  chapter 
113,  section  9;  Nutt  v.  Norton,  142  Mass.,  242;  Brown  v.  Clark,  77 
N.  Y.,  373;  McAnnulty  V.  McAnnulty,  120  111.,  126;  6th  ed.  Jar. 
man  on  Wills  (Bigelow^s),  vol.  1,  pp.  128-9;  Williams  on  Executors, 
Perkins'  ed.,  vol.  1,  p.  239.) 

The  statute  was  not,  in  this  view,  an  innovation  upon  Kentucky 
practice.     (Sneed  v.  Enings'  Ex'r,  5  J.  J.  M.,  471.) 

3.  Limitations  upon  the  p)ower  to  make  wills,  and  conditions  looking  to 

their  revocation,  invade  none  of  the  rights  of  the  citizen.  (Moore's 
Trustee  v.  Howe's  heirs,  4  Min.,  201.) 

4.  The  reasoning  of  the  opinion,  based  as  it  is  upon  the  consent  of  the 

husband  to  the  will  in  controversy,  leads  to  the  conclusion  that  the 

will  should,  at  all  events,  be  proved  only  as  a  will  of  personalty. 

(Yates'  Will,  2  Dana,  217.) 
6.  The  statute  was  not  made  alone  for  the  benefit  of  husbands  and  wives. 

It  was  intended  to  serve  a  public  purpose,  and  any  party  having  a 

suflScient  interest  may  insist  upon  its  enforcement. 
6.  The  antenuptial  contract  neither  confirmed  nor  adopted,  nor  attempted 

to  revoke,  the  will  then  in  existence.     Nor  does  it  evidence  a  purpose 

upon  the  part  of  the  contracting  parties  to  withdraw  the  will  from 

the  operations  of  the  public  law. 
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JUDGE  PRYOR  dsliyerbd  the  opinion  of  the  court. 
Mrs.  Mary  Hall  Jacob,  being  about  to  intermarry  witli 
James  R.  Stewart,  was  desirous  of  entering  into  an 
antenuptial  contract,  by  which  she  could  secure  to 
herself  the  right  to  hold  and  use  her  property  as 
her  separate  estate,  and  to  make  such  disposition  of 
it  as  she  saw  proper  by  last  will  and  testament.  She 
communicated  her  wishes  to  her  intended  husband, 
and,  obtainiDg  his  consent,  prepared  a  will  in  her  own 
handwriting,  by  which  she  devised  her  estate,  one- 
half  of  it  to  her  future  husband,  Stewart,  and  the 
remaining  half  to  her  two  nieces,  excluding  from 
the  general  devise  an  interest  in  a  dwelling-house 
in  Elizabethtown  that  she  devised  to  her  nephew. 
She  had  three  brothers  and  a  nei)hew  who  were  not 
made  the  beneficiaries  by  that  instrument,  and  who 
are  now  contesting  its  probate.  A  sister  of  Mrs. 
Jacob  had  died  many  years  before  the  date  of  the 
will,  leaving  children,  and  among  them  two  infant 
daughters,  one  eight  days  old  and  the  other  two 
years  of  age.  These  children  were  taken  charge  of 
by  Mrs.  Jacob,  and  raised  by  her  to  womanhood, 
and  are  made,  together  with  her  husband,  the  ob- 
jects of  her  bounty  in  the  disposition  she  has  made 
of  her  estate.  The  will  is  dated  on  the  ninth  of  Jan- 
uary, 1876 ;  the  marriage  contract  seems  to  have  been 
written  on  the  eleventh  of  January,  two  days  after  the 
will  was  written,  and  signed  by  the  contracting  par- 
ties on  the  twelfth  of  January,  the  next  day,  and 
the  same  day  on  which  the  marriage  ceremony  was 
performed. 
After  the  ceremony  was  over,  and  the  parties  made 
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man  and  wife,  the  wife,  on  her  way  from  Eliza- 
bethtown  to  Louisville,  on  the  same  day  she  was 
married,  handed  the  paper  enclosed  by  an  envelope 
to  a  friend  of  hers,  telling  him  to  keep  it  safely, 
that  it  was  her  will.  This  was  in  the  presence  of 
her  husband.  This  friend,  the  husband  of  her  de- 
ceased sister,  took  charge  of  the  paper  and  placed 
it  in  the  vaults  of  a  bank,  where  he  kept  it  for 
three  or  four  years,  and  Mrs.  Stewart,  having  re- 
moved to  Wisconsin,  it  being  her  husband's  home, 
wrote,  after  the  lapse  of  three  or  four  years,  to  her 
friend  to  send  her  the  will.  This  he  did.  The  will 
was  received  by  her,  and  kept  in  a  tin  box  in  her 
custody  and  that  of  her  husband  until  offered  for 
probate.  The  paper  is  identified  by  Samuels,  the 
friend  with  whom  it  was  left,  as  the  same  paper 
he  had  the  custody  of,  he  having  read  it,  and  is 
identified  as  the  same  paper  received  by  Mrs.  Stew- 
art from  Samuels,  and  the  same  taken  from  the  tin 
box  after  her  death ;  that  she  spoke  of  her  will  often 
while  living  in  Wisconsin  is  abundantly  established, 
and  that  the  paper  offered  for  probate  is  the  pai)er 
alluded  to  by  her  is  settled  beyond  controversy. 
The  preparation  and  the  execution  of  this  paper  by 
Mrs.  Stewart  on  the  eve  of  her  marriage  is  not  in 
fact  controverted,  or,  if  denied,  is  a  fact  well  estab- 
lished. 

The  propoiinders  of  the  paper  as  the  last  will 
of  Mrs.  Stewart  are  met  with  the  objection  by  her 
three  brothers,  who  are  the  contestants,  that  the 
marriage  of  their  sister  with  Stewart  revoked  her 
will,  by  reason  of  an  express  provision  of  our  stat- 
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ute  in  regard  to  wills,  and  the  court  below,  adopt- 
ing that  view  of  the  case,  denied  its  probate.  The 
ninth  section  of  chapter  113,  General  Statutes,  title 
'^ Wills,"  provides:  '* Every  will  made  by  a  man  or 
woman  shall  be  revoked  by  his  or  her  marriage,  ex- 
cept a  will  made  in  the  exercise  of  a  power  of  ap- 
pointment when  the  estate  thereby  appointed  would 
not,  in  default  of  such  appointment,  pass  to  his  or 
her  heir,  personal  representative,  or  next  of  kin." 
Section  11,  of  the  same  chapter,  also  provides,  that 
"No  will  or  codicil,  or  any  part  thereof,  which  shall 
be  in  any  manner  revoked,  shall,  after  being  revoked, 
be  revived,  otherwise  than  by  re-execution  thereof, 
or  by  a  codicil  executed  in  the  same  manner  here- 
inbefore required,  and  then  only  to  the  extent  to 
which  an  intention  to  revive  the  same  is  shown 
thereby." 

It  is  manifest,  under  these  two  sections  of  the  stat- 
ute, that  a  will  once  revoked  can  only  be  revived  by  a 
re-execution  of  the  instrument  in  the  manner  pointed 
out  by  the  statute.  It  is  in  fact  the  making  of  an- 
other will,  and  must  be  executed  in  the  same  man- 
ner in  which  the  original  will  was  required  to  be 
executed. 

The  will  offered  for  probate  is  all  in  the  hand- 
writing of  the  testatrix,  who,  at  the  time  of  its 
execution,  was  the  widow  of  Jacob,  and  it  being 
holographic,  it  is  contended  that  its  preservation  by 
Mrs.  Stewart  for  so  many  years,  and  her  frequent 
recognition  of  the  paper  as  her  will,  so  often  made 
during  a  long  period  of  time,  amounts  not  only  to 
a  republication  of    the  paper  as  her  will,   but  such 
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an  execution  of  the  instrument  as  makes  it  a  com- 
plete will.  There  can  be  no  doubt,  from  the  testi- 
mony of  those  intimately  acquainted  with  the  testatrix, 
that  she  always,  from  the  date  of  the  execution  of 
the  paper  until  her  death,  regarded  it  as  her  last 
will,  and  as  having  given  her  property  to  those  whose 
claim  upon  her  affections  made  them  the  objects  of 
her  bounty.  This  manifest  intention,  however  plain 
on  the  part  of  Mrs.  Stewart,  will  not  be  permitted 
to  override  the  plain  letter  of  a  statute  that  was  en- 
acted for  the  purpose  of  preventing  a  litigation  over 
the  question  of  intent,  and  admitting  to  probate  a 
paper  already  revoked,  that  has  no  stronger  proof 
of  its  validity  than  the  mere  intention  of  the  maker 
to  impart  a  new  life  to  the  instrument. 

The  statute  in  regard  to  wills,  and  particularly  the 
two  sections  referred  to,  with  their  meaning  and  pur- 
pose properly  understood,  leaves  but  little  room  for 
construction.  This  court,  in  the  case  of  Porter  v.  Ford, 
reported  in  82  Ky.,  191,  where  testatrix  executed  a 
paper  in  her  own  handwriting,  purporting  to  be  her 
will,  while  she  was  a  married  woman,  and  after  she  be- 
c^ame  discovert,  not  only  recognized  the  paper  as  her 
will,  but  made  indorsements  upon  it  to  that  effect, 
Jield,  that  as  she  was  then  capable  of  making  a  will, 
such  a  recognition  made  it  a  valid  instrument,  and, 
being  all  in  her  own  handwriting,  there  was  noth- 
ing in  the  statutes  requiring  the  paper  to  be  re- 
written or  resubscribed  by  her  after  her  disability 
was  removed,  in  order  tQ  make  it  a  testamentary 
l)aper.  It  was  also  held  in  that  case,  in  construing 
the  section  of  the  statute  in  regard  to  revocation,  that 
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the  section  did  not  apply,  because  the  paper,  at  no 
time  during  the  coverture,  was  valid,  but  absolutely 
void,  and  its  recognition  after  the  death  of  her  hus- 
bajid  gave  to  the  paper,  for  the  first  time,  legal  vi- 
tality. That  case,  relied  on  as  authority  in  this  case 
in  support  of  the  will,  is  not  analogous,  because  the 
question  here  involved  is  whether  this  will  of  Mrs. 
Jacob  had  ever  been  revoked;  for,  if  revoked,  new  life 
could  never  be  imparted  to  it  by  mere  recognition  or 
a  republication,  because  the  statute  requires  where  a 
will  has  been  once  revoked  there  must  be  a  re-execu- 
tion, and  the  will  of  Mrs.  Jacob  can  not  well  be  held 
to  be  the  will  of  Mrs.  Stewart,  if  that  paper  was  re- 
voked by  the  marriage  with  Stewart.  By  the  rule  of  the 
common 'law,  the  marriage  of  a  woman  revoked  a  will 
previously  made  by  her,  because,  if  allowed  to  stand, 
it  would  affect  the  marital  rights  of  the  husband,  and 
during  marriage  no  power  existed  by  reason  "of  the 
disability  of  the  wife,  either  to  revoke,  alter  or  make 
another  will.  At  common  law,  however,  when  the 
wife  had  the  right  of  disposing  of  her  separate  es- 
tate by  an  antenuptial  agreement,  her  will  previously 
made  was  not  revoked  by  her  subsequent  marriage, 
and  in  this  State  a  married  woman  may  dispose  of 
her  separate  estate  by  last  will  and  testament.  (Gren- 
eral  Statutes,  chapter  113,  section  4.)  In  this  case 
the  power  to  make  a  will  during  the  marriage,  and 
the  separate  estate  in  the  wife,  existed  by  reason 
of  the  antenuptial  contract  between  Mrs.  Jacob  and 
her  intended  husband,  executed  on  the  twelfth  of 
January,  1876,  the  day  on  which  the  marriage 
ceremony  was  performed,  and  two  days  after  the  date 
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of  the  will.  It  is  therefore  contended  that,  as  the 
wiU  of  Mrs.  Stewart,  then  Jacob,  was  executed  on 
the  ninth  of  January,  it  was  revoked  by  the  marriage, 
and  not  having  been  re-executed,  her  estate  descends 
to  her  heirs  at  law.  This  position  is  based  on  the 
section  of  the  statute  referred  to,  by  which  a  will 
made  prior  to  the  marriage  is  revoked,  unless  made 
under  a  power  to  dispose  of  property  that  would  not, 
if  undisposed  of,  pass  to  the  heirs  and  representa- 
tives of  the  donee  of  the  power,  the  ar^ment  being 
that  it  is  immaterial  how  the  power  to  make  such  a 
will  is  conferred,  whether  by  a  contract  between  the 
wife  and  a  stranger,  or  by  reason  of  an  antenuptial 
contract;  if  the  property  disposed  of  by  the  will  be- 
fore the  marriage  is  the  property  of  the  wife,  the  sub- 
sequent marriage  revokes  it.  That  the  statute  is  im- 
perative, and  no  contract  by  which  a  will  is  made 
prior  to  the  marriage  can  affect  its  provisions,  al- 
though the  will  is  made  by  the  consent  of  the  hus- 
band, and  under  a  contract  that  fixes  definitely  the 
marital  rights  of  husband  and  wife.  It  must  be  con- 
ceded that  the  wife  at  no  time  from  the  date  of  the 
will  until  her  death  was  disqualified  by  the  disability 
of  coverture,  or  from  any  other  cause,  so  far  as  ap- 
pears in  the  record,  from  making  a  valid  disposition 
of  her  estate  by  last  will  and  testament,  and  while 
this  same  fact  exists  in  regard  to  her  husband,  we 
perceive  no  reason  why  the  parties,  when  about  to 
consummate  the  marriage,  may  not  agree  that  the  wife 
may,  by  will,  dispose  of  her  estate  as  she  sees  proper, 
or  that  a  will  ah-eady  made  may  retain  its  legal  virtue 
after  the  marriage,  and  particularly  in  a  case  like  this. 
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The  will  was  executed  by  the  intended  wife  in  pur- 
suance of  the  antenuptial  contract.  It  was  made 
and  published,  by  the  consent  of  the  husband,  he 
having,  by  the  marriage  contract,  relinquished  all 
interest  in  her  estate.  It  was  executed  as  if  the  con- 
tract had  been  signed  and  the  marriage  ceremony 
performed,  and  was  so  directly  connected  with  those 
two  events,  as  to  time,  place  and  circumstance,  as  to 
make  the  whole  but  one  transaction.  The  intended 
husband,  before  he  left  his  home  in  the  Northwest 
to  consummate  the  marriage,  had  agreed  that  the 
wife's  estate  should  be  secured  to  her.  On  the  tenth 
of  January,  1876,  after  reaching  her  home  in  Ken- 
tucky, she  told  him  that  she  was  then  writing  her  will, 
or  had  written  it.  The  antenuptial  contract  is  dated 
on  the  eleventh,  but  executed  by  both  the  parties  on 
the  twelfth,  the  day  on  which  the  ceremony  of  mar- 
riage took  place.  After  the  marriage  and  on  the  same 
day  she  was  leaving  her  home,  the  wife,  in  the  presence 
of  her  husband,  confided  her  will  to  the  custody  of 
her  friend  in  Kentucky,  in  pursuance  of  the  contract, 
and,  we  must  presume,  with  a  full  knowledge  of  the 
statute  on  the  subject  of  the  revocation  of  wills ;  and 
from  the  date  of  the  marriage  until  the  death  of  the 
wife,  the  pai)er  in  question  was  recognized  by  both  as 
the  will  of  the  wife,  although  the  husband  was  not 
aware  of  its  contents. 

Giving  to  the  statute  in  question  a  reasonable  con- 
struction, is  thiBre  any  rule  of  law  that  would  require 
a  court  to  sever  the  dates  of  the  two  writings  and 
the  date  of  the  marriage,  with  a  view  of  determining 
that  the  will  of  the  wife  was  revoked  by  the  marriage, 
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and  the  testamentary  disposition  made  by  the  wife 
under  such  circumstances  disregarded?  The  will  was 
in  execution  of  the  marriage  contract.  That  contract 
was  signed  on  the  day  the  marriage  took  place;  it 
was  delivered,  although  dated  on  the  ninth,  to  the 
friend. of  the  wife  on  that  day  for  safe-keeping,  and 
must  be  regarded  as  a  part  of  the  entire  transaction. 

The  reason  for  the  enactment  of  this  statute  was  to 
prevent  fraud  upon  the  husband  or  wife,  by  reason 
of  a  will  executed  by  the  one  or  the  other  prior  to  the 
marriage,  and  the  .disturbance  or  change  that  would 
necessarily  arise  from  such  an  act  on  the  marital  rela- 
tion, in  so  far  as  it  affected  the  right  of  property,  and 
in  case  of  an  unmarried  woman  for  the  additional  rea- 
son that  after  the  marriage  the  wife  would  be  inca- 
pable of  making,  revoking  or  altering  her  will.  In 
this  case  the  marriage  never  deprived  Mrs.  Stewart  of 
the  power  to  revoke  the  will  made  or  the  power  to 
make  a  new  wiU.  This  right  she  could  have  exercised 
at  any  time,  and  when  the  husband  surrenders  at  the 
same  time  his  marital  rights,  even  if  these  transac- 
tions can  not  be  said  to  have  taken  place  on  the  day 
of  the  marriage,  who  has  the  right  to  complain  but 
the  husband  ?  His  marital  rights  are  preserved  or  re- 
linquished at  his  own  instance  and  by  the  agreement, 
and  the  statute  can  not  apply,  because  the  very  rea- 
son for  its  enactment  has  been  removed.  It  is  not  a 
question  here  whether  the  will  was  properly  executed, 
for  its  validity  prior  to  the  marriage  ceremony  is  not 
controverted ;  nor  does  the  question  arise  as  to  whether 
or  not  a  holographic  will,  once  revoked,  can  be  revived 
by  a  republication,  when  the  statute  requires  a  re-ex- 
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ecution,  but  the  question  is,  was  the  will  of  Mrs.  Jacob 
revoked  by  her  marriage  with  Stewart  1  It  is  conceded 
that,  by  a  contract,  the  property  rights  of  either  could 
be  regulated  and  fl^ied,  but  when  a  will  is  made  in 
pursuance  of  that  contract,  and  in  this  instance  where 
it  is  directly  connected  with  the  act  of  marriage,  we 
are  asked  to  say  that  the  marriage  revoked  the  will, 
because  dated  two  days  prior  to  the  antenuptial  con- 
tract and  the  marriage  ceremony.  The  marital  rights 
having  been  settled  by  their  agreement,  and  no  one 
else  being  interested,  directly  or  indirectly,  but  the 
husband,  why  should  the  will  of  the  wife  be  revoked  il 
It  could  have  no  effect  on  after-bom  children,  be- 
cause, by  section  24,  of  chapter  113,  they,  and  not 
the  devisee,  take  the  estate,  unless  the  child  should 
•die  under  age  and  unmarried  and  without  issue. 
Was  the  statute  intended  to  apply  to  any  such  case 
as  this?  It  is  argued  that  the  exceptions  made  by 
its  provisions  excluded  the  idea  of  any  other  excep- 
tion. Should  such  a  construction  be  given  its  pro- 
visions? If  there  had  been  no  exception,  then  the 
language  of  the  statute  might  have  been  held  to  em- 
brace every  will  made  by  a  married  woman,  whether 
under  the  exercise  of  a  power  or  not,  and  to  remedy 
this,  the  statute  was  enacted  making  an  exception 
where  the  marital  rights  could  not  be  affected  by  the 
execution  of  the  power.  It  was  to  protect  the  mari 
tal  rights  of  parties  that  the  statute  was  enacted, 
and  it  was  never  designed  to  prevent  parties,  by 
written  contract,  from  fixing  their  marital  rights,  and 
to  give  to  one  or  both,  by  an  antenuptial  contract 
between  the  two,  the  power  to  dispose  of  their  estate 
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by  will.  It  is  idle  to  say  that,  by  a  deed  evidencing 
a  marriage  contract,  the  parties  about  to  consummate 
it  can,  before  marriage,  fix  and  determine  their  right 
to  prox)erty,  by  reason  of  the  marital  relation  that  is 
binding  on  both,  and  can  not,  under  the  same  con- 
tract, agree  that  the  one  or  the  other  shall  dispose  of 
their  proi)erty  by  a  will  already  executed  if  made  as 
the  statute  requires.  The  will  made  by  the  wife  in 
this  case  was'  as  much  a  part  of  the  marriage  con- 
tract as  if  it  had  been  inserted  in  it.  In  the  case 
of  Phaup  V.  Wooldridge,  14  Gratt.,  332,  relied  on 
by  counsel  for  the  appellee,  the  testator  made  his 
will  that  was  properly  signed  and  attested  in  the  year 
1852.  Some  two  years  thereafter  he  intermarried  with 
Mrs.  Bass,  and  by  an  antenuptial  contract  she  sur- 
rendered all  interest  in  his  estate.  The  question  in 
that  case,  under  a  statute  similar  to  ours,  was  whether 
the  marriage  to  Mrs.  Bass  revoked  the  will  of  Phaup. 
The  wife  was  not  a  party  to  the  litigation,  but  the  will 
was  assailed  by  the  heirs.  The  court  held  that  the . 
marriage  did  revoke  the  will,  and  that  the  recogni- 
tion by  the  testator,  in  the  presence  of  one  of  the 
witnesses  of  the  instrument  as  his  will,  was  not  a 
re-execution ;  the  court  further  holding  that  marriage 
alone,  save  in  the  exception  made,  was  an  absolute 
revocation,  and  that  the  marriage  settlement  in  no- 
wise affected  the  construction  to  be  given  the  stat- 
ute. While  the  construction  in  that  case  sustains  the 
views  of  counsel  and  the  judgment  below,  the  facts 
are  not  at  all  analogous  to  the  case  being  consid- 
ered. There  the  will  of  Phaup  was  made  long  before 
his  marriage,  and  when  he  was  about  to  marry  Mrs. 
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Bass  two  years  after  an  agreement  was  entered  into 
by  which  the  wife  was  empowered  to  devise  her  es- 
tate, and  in  consideration  of  that  fact  relinquished  all 
interest  in  his  estate.  She  made  no  will  nor  was 
she  asserting  any  claim  to  his  property,  nor  did  they 
contract  with  reference  to  the  will  already  made  by 
the  future  husband.  It  was  a  naked  proposition 
submitted  to  the  court  as  to  whether  or  not  the  mar- 
riage revoked  the  will.  If  Mrs.  Bass,  in  that  case, 
in  pursuance  to  the  power  given  her  to  make  a  will 
by  the  marriage  contract,  had,  in  the  exercise  of  the 
power  and  on  the  eve  of  the  marriage,  executed  her 
will,  we  are  inclined  to  doubt  that  the  court  would 
have  permitted  the  husband  to  have  asserted  his 
marital  rights  and  held  the  will  void,  because  dated 
two  days  before  the  marriage,  when  made  in  pursu- 
ance of  the  antenuptial  agreement ;  still  the  reason- 
ing of  the  court  in  that  case,  and  the  construction 
given  the  statute,  would  lead  to  the  conclusion  that 
the  will  would  have  been  held  to  have  been  revoked. 
In  the  case  of  Osgood  v.  Bliss,  reported  in  141 
Mass.,  474,  the  parties  were  married  in  the  State  of 
Indiana,  and  on  the  eve  of  the  marriage  made  an  an- 
tenuptial contract,  by  which  it  was  agreed  that  the 
marriage  should  not  revoke  a  wiU  that  had  been 
made  by  the  intended  wife.  The  husband  had  never 
seen  the  will,  and  knew  nothing  of  its  contents,  yet 
he  signed  the  agreement.  The  statute  of  Indiana 
contained  no  exceptions,  but  provided:  * 'After  the 
making  of  a  vrill  by  an  unmarried  woman,  if  she 
shall  marry,  such  will  shall  be  deemed  revoked  by 
such  marriage."     The  wife  dying,  the  husband  claimed 
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about  twelve  thousand  dollars  in  money  or  choses  in 
action,  that  she  had  disposed  of  by  her  will,  on  the 
ground  that  the  marriage  rendered  the  instrument  a 
nullity.  The  Supreme  Court  of  Massachusetts  held 
that  the  marriage  did  not  revoke  the  power  to  make 
the  will.  It  is  true  in  that  case  the  court  draws  the 
distinction  between  the  execution  of  a  power  and  the 
execution  of  the  will,  and  bases  its  conclusion  on  that 
distinction.  They  proceed  to  say  that  the  reason  given 
for  holding  that  marriage  is  deemed  to  be  a  revoca- 
tion of  a  woman's  will  is  because  by  the  marriage 
she  divests  herself  of  the  power  of  revoking  it,  and 
destroys  the  power  to  change  or  alter  it.  It  is  argued 
that  such  reasoning  does  not  apply  to  an  appoint- 
ment by  will,  and,  for  that  reason,  it  was  held  that 
the  marriage  was  not  a  revocation.  The  argument  is 
well  founded  and  based  on  the  common  law  rule,  and 
the  statute  but  follows  it,  and  as  such  reasoning  can 
not  apply  to  the  exercise  of  a  right  by  a  married 
woman  to  make  a  will  when  she,  at  all  times  before 
and  after  the  marriage,  had  the  legal  capacity  to 
make  a  will,  that  case  supports  directly  the  princi- 
ple recognized  in  this  case.  Besides,  the  marital 
rights  of  both  husband  and  wife  are  fixed  by  the 
very  contract  under  which  the  disability  of  cover- 
ture, in  so  far  as  it  stands  in  the  way  of  the  exe- 
cution by  her  of  a  will,  is  entirely  removed. 

We  are  satisfied  that  a  proper  constniction  of  the 
statute  should  not  confine  the  court  to  the  one  excep- 
tion of  the  exercise  of  a  power  to  make  a  will  by 
a  married  woman,  when  disposing  of  the  property  of 
another,  or  of  property  that  would  not  pass  to  her 
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heirs,  but  that  the  contract  rights  of  husband  and 
wife,  determining  the  right  of  property  and  fixing  the 
status  of  the  marital  relation  in  that  respect  before 
the  marriage,  although  tt  may  recognize  the  existence 
of  a  will  then  made,  if  properly  executed,  should 
be  regarded,  and  that  such  cases  are  not  embraced  by 
the  statute.  The  statute  of  Wisconsin  provided  in 
reference  to  such  wills,  *' Excepting  only  that  nothing 
contained  in  this  section  shall  prevent  the  revocation 
implied  by  law  from  subsequent  changes  in  the  con- 
dition of  the  testator."  The  court  held  that  the  re- 
vocation implied  by  law  evidently  means  such  as 
would  be  implied  at  common  law — "  the  marriage  of 
a  woman  was  the  revocation  of  her  will  previously 
made."  Ann  Ward,  living  in  Wisconsin,  made  a  will 
during  her  second  marriage,  by  which  she  gave  her 
property  to  her  children  by  her  first  husband.  She 
had  no  issue  of  the  second  or  third  marriages.  By 
the  laws  of  that  State  a  married  woman  has  the 
right  to  dispose  of  her  estate  by  will.  Having  made 
the  will  during  her  second  marriage,  she  married 
Ward,  her  third  husband,  and  shortly  after  died. 
Her  will  was  admitted  to  probate,  the  Supreme 
Court  to  which  the  appeal  had  been  taken,  saying : 
''To  hold  that  marriage  of  itself  revoked  a  former 
will  of  the  wife  under  the  circumstances  here  pre- 
sented, when,  on  the  next  day  after  the  marriage 
she  had  the  i)ower  to  reinstate  the  same  writing  as 

her  lasl  will  and  testament,  would  seem  to  be  absurd." 
(Will  of  Ward,  70  Wis.,  251.) 

In  view  of  our  statute  it  seems  to  us  that  it  would 
be  trifling  with  the  rights  of  the  husband  and  the 
devisees  of  Mrs.  Stewart,  to  so  construe  its  provisions 
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as  to  destroy  the  testamentary  act  of  the  testatrix,  and, 
if  no  other  reason  exists  for  denying  the  probate  of 
this  pai)er,  it  should  be  admitted  to  probate  as  the 
last  will  of  Mrs.  Stewart,  formerly  Jacob. 

The  judgment  is  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 


Case  8— PETITION  EQUITY— December  18. 

Botts,   &c.,   V.   Simpson ville  and   Buck  Creek 
Turnpike  Road  Co. 

APPEAL   FROM   BHELBY   CIRCUIT  COURT. 

1.  Consolidation  op  corporations — In  the  absence  of  authority  in  tho 

charter  of  a  corporation  tho  Legislature  has  no  power  to  provide  for 
its  consolidation  with  another  corporation,  created  for  a  diflferent  pur- 
pose, unless  by  the  unanimous  consent  of  the  stockholders ;  and  any 
one  or  more  of  the  stockholders  may  sue  to  prevent  such  a  consolida- 
tion attempted  by  the  directors  under  legislative  authority.  It  is  not 
necessary  that  the  action  should  be  in  tho  name  of  the  corporation. 

The  consolidation  of  one  turnpike  road  company  with  another, 
created  for  a  different  purpose,  was  void,  although  made  under  leg- 
islative authority,  unless  done  by  the  unanimous  consent  of  the 
stockholders,  there  being  no  authority  therefor  in  the  charter  of  the 
corporation.  And  this  action  in  equity  was  properly  brought  by 
certain  stockholders  to  prevent  the  consolidation,  the  two  corpora- 
tions and  the  directors  in  both  being  made  defendants. 

2.  Same — Pleadino — The  averment  of  tho  answer  that  the  consolida- 

tion had  been  made,  and  was  ratified  by  the  stockholders,  must  be 
taken  to  mean  that  it  was  ratified  by  a  majority,  as  the  act  authoriz- 
ing the  consolidation  provides  that  it  shall  take  effect  when  ratified 
by  tt  majority  of  the  stockholders. 
8,  Charter  of  corporation  construed — A  clause  in  the  charter  of  a 
turnpike  company  providing  that  the  company  '<  shall  have  the 
rights  and  privileges  granted  to  tho  most  favored  turnpike  compa- 
nies." will  not  be  construed  as  affecting  rights  that  are  fundamental. 
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G.  G.  GILBERT  for  appellants. 

"When  the  power  is  not  conferred  by  the  charters  of  corporations 
there  can  be  no  consolidation  of  the  corporations  without  the  con- 
sent of  all  the  stockholders  in  both  companies,  notwithstanding  an 
act  of  the  Legislature  authorising  the  consolidation  by  the  consent 
of  a  majority  of  the  stockholders  in  each.  (Morawetz  on  Private 
Corporations,  sections  64,  646,  197 ;  Clearwater  v.  Meridith,  1  Wall., 
26;  New  Orleans  R.  R.  Co.  v.  Hains,  27  Miss.,  640;  Stephens  v. 
Rutland  and  R.  R.  Co.,  27  Vt.,  666;  Pearce  v.  Madison  R.  R.  Co.,  21 
Howard,  441 ;  Shelbyville  Turnpike  Co.  v.  Barnes,  42  Ind..  498 ; 
Mead  v.  New  York,  &c.,  R.  R.  Co.,  46  Conn.,  199.) 

J.  C.  BECKHAM  fob  apfsllsbs. 

Brief  not  in  record. 


JUDGE  PRYOR  delivered  the  opinion  of  the  court. 

The  appellants  are  members  as  stockholders  of  the 
Simpsonville  and  Buck  Creek  Turnpike  Company. 
On  the  twentieth  of  February,  1884,  the  Legislature 
of  the  State  passed  an;  act  authorizing  the  consoli- 
dation of  the  corporation  of  which  they  are  mem- 
bers, with  another  company,  styled  the  Simpsonville 
and  Pisherville  Turnpike  Company.  The  appellants, 
in  order  to  prevent  a  consolidation  of  the  two  com- 
panies, filed  their  petition  in  equity  against  the 
directors  of  both  corporations,  and  against  each  cor- 
poration, asking  for  an  injunction  preventing  the 
merging  of  the  two  comi>anies  into  the  consolidated 
company.  An  injunction  was  granted  and  afterwards 
dissolved  on  the  answer  filed  by  the  defendants,  to 
the  effect  that  the  consolidation  had  been  made  as 
provided  by  the  act,  by  the  two  boards  of  direct- 
ors, and  ratified  by  the  stockholders,  and  nothing  re- 
mained to  be  done  but  the  election  of  directors  for 
the   consolidated  company.     The   appellee    maintains 
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that  this  answer  or  its  avermants,  not  being  denied,  a 
dissolution  of  the  injunction  on  the  pleadings  neces- 
sarily followed. 

The  act  nnder  which  the  consolidation  was  made> 
provided  that  when  the  agreement  between  the  board 
of  directors  of  each  company  was  entered  into  and 
ratified  by  a  majority  of  the  stockholders  of  the 
two  companies^  the  consolidated  company  is  to  have 
all  the  powers  heretofore  enjoyed  by  both  companies. 
The  answer  nowhere  alleges  that  these  appellants 
ever  consented  to  the  consolidation,  and  the  state- 
ment that  it  was  ratified  by  the  stockholders  must  be 
taken  as  the  act  of  a  majority,  and  not  the  whole.  . 
The  stock  of  the  appellants  in  one  company  has  been 
transferred  to  another,  or  both  merged  into  one,  and 
the  court  will  not  imply  from  an  averment  that  it 
was  ratified  by  the  stockholders,  that  it  was  by  the 
unanimous  consent  of  all,  for,  if  so,  it  should  have 
been  so  pleaded,  and  the  statement  made  must  be 
construed  as  meaning  that  a  majority  voted  for  the 
consolidation;  in  other  words,  that  the  provisions  of 
the  act  were  complied  with. 

It  is  further  argued  that  the  stockholders  have  no 
right  to  maintain  the  action,  because  the  suit  is  for 
the  corporation  itself,  and  must,  therefore,  be  brought 
in  the  name  of  the  corporation,  or  some  legal  or  equit- 
able reason  given  for  making  the  corporation  a  de- 
fendant instead  of  plaintiff.  We  do  not  understand, 
in  a  case  like  this,  that  the  stockholders,  or  any  one 
of  them,  are  denied  the  right  to  sue.  The  action  of 
the  board  of  directors  in  this  case  is  alleged  to  be 
vltra  vires^  beyond  the  authority  conferred  on  them 
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by  the  charter,  and  in  all  such  cases  the  stock- 
holder may  bring  his  action  without  consulting  those 
who  manage  the  legitimate  affairs  of  the  corpora- 
tion. This  is  the  rule  recognized  in  Hawes  v.  Oak- 
land, 104  U.  S.,  450,  and  in  Shawhan  v.  Zinn,  79 
Ky.,  300.  Here  the  directors  are  attempting  to  trans- 
fer the  stock  of  these  appellants^  by  a  majority  vote 
of  the  stockholders,  to  a  corporation  of  which  they 
axe  not  members,  or  to  blend  the  stock  and  make 
one  corporation  out  of  both.  This  can  not  be  done 
without  the  consent  of  the  stockholder,  and  is  in 
plain  disregard  of  his  contract  rights  when  he  be- 
comes a  member  of  the  corporation.  There  is  no  au- 
thority in  the  charter  of  the  company  to  which  he 
belongs  authorizing  a  consolidation  with  any  other 
company,  and  in  such  a  state  of  case  there  is  no 
authority  holding  that  his  property  or  right  in  one 
company  can  be  transferred  against  his  will  to  an- 
other company.  The  clause  in  the  charter,  that  the 
company,  "in  matters  not  expressed  in  the  charter, 
shall  have  the  rights  and  privileges  granted  to  the 
most  favored  turnpike  companies,"  will  not  be  con- 
strued as  affecting  rights  that  are  fundamental,  and 
under  it  a  power  conferred  or  implied  that  will  com- 
pel a  stockholder  to  abandon  his  contract  already 
entered  into,  and  make  a  contract  with  others  against 
his  will.  The  stock  in  the  one  company  may  be 
worth  greatly  more  than  the  stock  in  another  com- 
pany, or,  if  worth  the  same,  the  joint  enterprise 
might  be  such  as  would  deter  the  stockholder  from 
taking  his  investment  from  the  one  company  and 
placing  it  in  a  joint  stock  company.     Mr.  Morawetz, 
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in  his  work  on  Private  Corporations,  when  treat- 
ing of  the  consolidations  of  companies,  says:  "This 
can  never  be  effected  without  the  unanimous  consent 
of  the  members  of  each  company,  and  such  consent 
can  not  be  inferred  as  an  implied  condition  of  their 
charter  or  articles  of  association."  (Section  197,  pa^e 
198.  See  note  to  the  text  with  numerous  adjudged 
cases.)  Whether  a  consolidation  could  be  authorized 
under  a  genieral  power  reserved  by  the  Legislature  to 
alter  or  amend  [the  charter,  is  not  necessary  to  be 
decided.  It  is  certain  that  it  can  not  be  done  where 
it  affects  the  rights  of  the  stockholders  by  increas- 
ing their  liability  as  such,  or  diminishing  the  value 
of  their  stock,  and  with  such  a  radical  change  the 
burden  would  be  placed  on  the  consolidated  com- 
pany to  show  that  no  harm  could  be  done  the  stock- 
holder entering  his  protest.  Whether  the  appellants 
would  be  injured  by  this  change  does  not  appear 
in  this  record,  and  if  it  did,  this  court  would  be 
reluctant  to  hold,  in  the  absence  of  authority  in  the 
charter,  where  one  has  become  a  stockholder  in  a 
turnpike  road  of  a  certain  description  and  for  a  cer- 
tain purpose,  the  Legislature  could  unite  him  as  a 
stockholder  in  another  corporation  and  for  another 
or  additional  objects  in  view  than  are  to  be  found 
in  his  original  contract.  In  so  doing  his  contract  is 
destroyed  and  another  made  for  him  against  his  con- 
sent. In  our  opinion,  the  act  of  consolidation  in  this 
<5ase  is  void  unless  made  by  the  unanimous  consent 
of  the  stockholders. 

Judgment  reversed  and  remanded  for  proceedings 
consistent  with  this  opinion. 
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Case  9— PETITION  EQUITY— December  18. 

City  of  Frankfort  v.  Gaines  &  Co. 

appeal  from  franklin  circuit  court. 

1.  Municipal  taxation — Taxation  of  whisky  of  unknown  owners 

— While  whisky  in  the  possession  of  distillers  belonging  to  non-resi- 
dents of  the  State,  or  other  persons  whose  names  are  unknown  to 
the  assessing  officer,  may,  for  purposes  of  State  taxation,  be  prop- 
erly assessed  against  the  distillers  having  the  possession,  it  can  not 
he  so  assessed  for  city  taxation  where  no  authority  is  given  the  city 
hy  its  charter  to  cause  property  to  be  listed  by,  or  taxes  to  be  col- 
lected from,  any  other  person  than  the  owner.  And,  as  no  such 
authority  is  conferred  upon  the  city  of  Frankfort  by  its  charter, 
appellees,  distillers,  are  not  responsible  to  the  city  for  taxes  on 
whisky  which  was  no  longer  owned  by  them  when  it  was  as- 
sessed as  their  property,  although  still  in  their  bonded  warehouses. 

2.  Same — A  license  tax   paid   by  appellees  to  the  city  on   their  busi- 

ness as  wholesale  liquor  merchants  was  not  a  discharge  of  taxes 
on  whisky  in^  their  bonded  warehouses,  owned  by  them,  as  their 
business  as  wholesale  liquor  merchants  was  entirely  distinct  from 
that  of  manufacturing  whisky. 

GEO.  C.  DRANE  for  city  of  Frankfort. 

1.  Courts  of  equity  will  not  enjoin  the  collection  of  a  tax  upon  the  mere 

ground  of  irregularity  in  the  assessment.  (Rennick  v.  Curry,  8  Ky. 
Law  Rep.,  156 ;  note  to  Holland  v.  Mayor,  &c.,  of  Baltimore,  69  Am. 
Dec,  198;  City  of  Delphi,  &c.,  v.  Bowen,  61  Ind.,  88;  Dean  v.  Glea- 
son,  16  Wis.,  19;  Christie  v.  Maiden,  28  W.  Va.,  667;  Ryan  v. 
Leavenworth  Co.  Com'rs,  30  Kan.,  186;  Wabash,  St.  L.  &  P.  R.  R. 
Co.  V.  Johnson,  108  111.;  20  Am.  Law  Rep.  N.  S.,  p.  8;  Billiard  on 
Injunctions,  pp.  608,  516,  617 ;  Desty  on  Taxation,  vol.  2,  pp.  676, 
1418.) 

2.  There  is  no  authority  in  the  charter  of  the  city  of  Frankfort  for  a 

license  to  a  merchant  pursuing  the  usual  business  of  buying  and 
selling  goods,  wares  and  merchandise,  &c.  It  is  the  property  com- 
monly known  as  a  «tor«,  and  not  the  privilege  to  pursue  the  business 
of  a  merchant,  that  is  meant  to  be  taxed  by  the  charter  provision  under 
which  appellees  claim  to  have  obtained  their  license.  But  whether 
it  be  a  privilege  licensed  or  property  taxed,  the  particular  business 
licensed  or  taxed  must  be  confined  to  a  particular  house  or  store, 
and  only  the  goods  contained  in  that  store  are  exempt  from  other 
taxation. 
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The  terms  "store"  and  "merchant"  defined.  (Bouvier's  Law 
Diet;  Jacobs'  Law  Diet.;  3  Mon.,  884;  6  J.  J.  Mar.,  544;  Norris 
Bros.  V.  Commonwealth,  27   Pa.  St.,  494.) 

8.  Whisky  owned  by  non-residents  and  stored  in  the  warehouse  of  ap- 
pellees, within  the  limits  of  the  city  of  Frankfort,  is  subject  to  tax- 
ation by  said  city.  (Desty  on  Taxation,  vol.  — ,  p.  824;  Dillon 
on  Hunic.  Corp.,  section  626 ;  Board  v.  Standard  Oil  Co.,  103  Ind. ; 
Burlington  Lumber  Co.  v.  Willetts,  118  111.;  Duer  v.  Small,  17 
How.  Pr.,  201;  People  v.  Niles,  35  Cal.,  282;  Oakland  v.  Whip- 
ple, 39  Cal.,  112;  McOutcheon  v.  Rice,  7  Fed.  Rep.,  558;  Har- 
desty  V.  Fleming,  57  Texas,  895 ;  Rieman  v.  Shepard,  &c.,  27  Ind., 
292;   Coe   v.   Errol,  U.  S.  Sup.  Ct,  Oct.  Term,  1885.) 

4.  The  whisky  of  the  non-resident  owners  was  properly  listed  to  ap- 
pellees, the  possessors.  (Commonwealth  v.  Gkines  &  Co.,  80  Ky., 
489.) 

It  has  been  the  law  of  this  State,  from  the  beginning  of  its  ex- 
istence as  a  State,  that  the  possessor  of  property  should  list  it  for 
taxation  and  pay  the  tax  imposed  upon  it.     (2  H.  &  B.,  p.  1885.) 

JOHN  L.  SCOTT  por  appellant  STEPHKNS,  tax-collkctor. 

1.  The  whisky  of  non-resident  owners  sought  to  be  taxed  in  this  case  is 

"employed"  in  the  city  of  Frankfort  within  the  meaning  of  the 
provision  of  the  city  charter,  specifying  what  property  may  be 
taxed,  and  is  therefore  subject  to  municipal  taxation.  (Schlesinger 
V.  Reard,  TJ.  S.  Sup.  Ct.,  Jan.  81,  1887;  Board  v.  Standard  Oil  Co., 
Am.  Law  Reg..  Dec.  No.,  1886,  p.  287.) 

2.  Whisky  is  property,  and  no  power  exists,  either  in  the  Legislature  or 

the  city  council,  to  exempt  it  from  bearing  its  share  of  the  common 
burden.    (Lancaster  v.  Clayton,  9  Ky.  Law  Rep.,' 612.) 

D.  W.  LINDSEY,  for  appbllbes. 

1.  The  whisky  of  non-resident  owners  was  not  assessable  for  taxation  by 

the  city  of  Frankfort,  because  it  was  not  "  employed  "  in  said  city. 
(Act  of  March  16,  1869,  section  13;  act  of  January  6,  1882;  City 
of  Louisville  v.  Sherley,  Ac,  80  Ky.,  71.) 

2.  If  assessable,  it  was  not  assessable  against   the  appellees,  because  it 

was  not  property  "belonging '*  to  them. 

3.  The  license  tax  paid  by  appellees  for  the  privilege  of  carrying  on 

their  business  exempts  from  taxation  the  goods  handled  by  them 
in  their  business.  (Bamberger,  Bloom  &  Co.  v.  City  of  Louis- 
ville,  82   Ky.,  337;   Livingston   v.  City   of  Paducah,  80  Ky.,  666.) 

4.  When  the  Legislature  grants  to  another  tribunal  the  power  to  tax,  it 

can  only  be  exercised  in  strict  conformity  to  the  terms  in  which  the 
power  is  granted,  and  a  material  departure  will  be  fatal  to  the 
attempt  to  exercise  it.     (Campbell   v.  Taylor,   8  Bush,  208;    B.  G. 
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&  M.  R.  R.  V.  Warren   County   Court,   10   Bush,   724;   IMllon   on 
Mun.  Corp.,  104.) 
6.  A  court   of  equity  has  the  power  to   restrain   the  collection   of  an 
illegal  tax.     (Gates  v.  Barrett,  79   Ky.,  296;    Trigg  v.  Trustees   of 
Glasgow,  2  Bush,  694.) 

W.  LINDSA.T  AND  A.  DUVALL  of  coxnrsBL  on  same  side. 


CHIEF  JUSTICE    LEWIS  delivered  the  opinion  ot  the  coitbt. 

W.  A.  Gaines  &  Co.  instituted  this  action  to  enjoin 
the  Board  of  Councilmen  of  the  city  of  Frankfort 
from  taxing,  for  municipal  purposes,  any  part  of 
twenty-seven  thousand  barrels  of  whisky  assessed  as 
the  proi)erty  of  that  firm  for  the  year  1884,  at  the 
value  of  two  hundred  and  sixteen  thousand  dollars, 
or  of  twenty-six  thousand  eight  hundred  and  eighty- 
nine  barrels  assessed  in  the  same  way  for  the  year 
1885,  at  two  hundred  and  fifteen  thousand  dollars,  and 
also  the  marshal  and  collector  of  the  city  from  selling 
their  property  levied  on  to  pay  such  taxes ;  and  judg- 
ment having  been  rendered,  perpetuating  the  injunc- 
tion as  prayed  for  in  the  petition,  the  defendants  have 
brought  this  appeal. 

It  appears  that  W.  A.  Gaines  &  Co.,  previous  to  and 
during  the  years  named,  owned  and  operated  within  the 
corporate  limits  of  Frankfort,  a  very  large  distillery, 
connected  with  and  contiguous  to  which,  as  required 
by  law  of  Congress,  are  bonded  warehouses  for  stor- 
ing the  whisky  manufactured  until  the  taxes  due  the 
United  States  government  are  paid.  The  evidence  in 
this  case  shows,  however,  that  of  the  twenty-seven  thou- 
sand barrels  in  the  warehouses  January  10,  1884,  all 
except  four  thousand  five  hundred  and  two  barrels  had 
been  sold,  and  of  the  twenty-six  thousand  eight  hun- 
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dred  and  eighty-nine  barrels  there,  January  10,  188R, 
all  but  six  thousand  eight  hundred  and  fifty-two  bar- 
rels had  been  sold.  But  though  it  appears,  from  the 
evidence,  the  purchasers  of  the  whisky  are  non-resi- 
dents of  Frankfort,  it  is  not  shown  by  the  assessor's 
book,  nor  does  anyone  for  the  firm  undertake  to  state 
who  the  owners  of  any  part  of  the  whisky  sold  were 
at  either  date  mentioned,  and  it  is  probable,  as  the 
warehouse  receipts  evidencing  ownership  are  assignable, 
the  fact  can  not  be  readily  ascertained. 

By  an  act  passed  in  1882,  the  city  council  of  Frank- 
fort was  authorized  to  cause  all  stores,  groceries  and 
business  houses  within  said  city  to  be  classified,  and 
to  tax  each  wholesale  store,  not  exceeding  two  hundred 
and  fifty  dollars ;  provided,  that  goods  in  such  stores 
so  taxed,  according  to  their  class,  shall  not  be  valued 
and  included  in  the  assessment  of  property  for  taxa- 
tion in  said  city. 

It  api)ears  that  W.  A.  Gaines  &  Co.  own  and  occupy 
a  storehouse  in  a  ward  of  the  city  different  from  the 
one  in  which  are  the  distillery  and  warehouse  buildings, 
where,  as  shown  by  the  license  issued  to  them,  they 
carry  on  the  business  of  wholesale  liquor  merchants ; 
and,  because  a  license  tax  of  two  hundred  and  fifty 
dollars  was  paid  by  them  on  that  business  each  of  the 
years  named,  it  is  contended  the  board  of  councilmen 
is  precluded  from  collecting  an  ad  valorem  tax  on  the 
whisky  manufactured  at  the  distillery  and  stored  in  the 
adjacent  bonded  warehouses. 

It  is  to  us  clear  that,  in  fact  as  well  as  in  contem- 
plation of  the  statute,  the  business  of  wholesale  liquor 
merchants,  as  carried  on  by  the  firm  of  W.  A.  Graines 
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&  Co.,  is  entirely  distinct  from  that  of  manufacturing 
whisky.  The  evidence  is,  there  is  never  at  one  time 
more  than  one  hundred  barrels  of  whisky  in  the  store- 
house; and  it  does  not  follow  that  any  part  of  even 
that  comparatively  small  quantity  was  manufactured 
at  the  distillery  in  Frankfort,  nor  would  it  be  either 
practicable  or  lawful  to  remove  any  of  it  from  the 
warehouses  to  the  storehouse  before  payment  of  the 
internal  revenue  tax,  which  may  be  delayed  three 
years,  though  any  or  all  of  it  may  be  sold  without 
such  removal.  It  would,  therefore,  be  unreasonable 
and  unjust  to  treat  the  payment  of  a  license  tax  of 
two  hundred  and  fifty  dollars  on  the  business  of  whole- 
sale liquor  merchants  as  a  full  discharge  of  taxes  due 
under  the  city  charter  on  nearly  one-quarter  of  a 
million  dollars  in  value  of  whisky  annually  manufac- 
tured at  the  distillery,  and  shipped  from  the  bonded 
warehouses  to  purchasers  without  ever  being  in  the 
storehouse. 

Whether  the  whisky  in  question,  or  any  part  of  it, 
is  subject  to  the  taxation  attempted  to  be  imposed  by 
the  Board  of  Councilmen  depends  upon  the  meaning 
of  section  13,  of  the  city  charter,  passed  March  16, 
1869,  as  follows:  "That  the  Board  of  Councilmen 
shall  have  power  to  assess  annually,  levy  and  col- 
lect, a  tax  not  exceeding  two  dollars  and  fifty  cents 
on  the  one  hundred  dollars'  worth  of  property,  exclu- 
sive of  the  school  tax  and  tax  authorized  to  pay 
principal  and  interest  of  the  bonds  of  the  city  issued 
for  school  purposes,  on  all  real  estate  within  the  limits 
of  said  city,  and  all  bank  stocks,  bridge  stocks,  man- 
ufacturing stocks,  or  any  other  kind  of  stocks,  money, 
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notes  or  bonds  of  cities,  towns,  corporations  or  States, 
choses  in  action,  and  all  personal  estate  of  every  kind, 
not  exempt  by  law  from  execution,  belonging  to  the 
citizens  of  the  city  of  Frankfort,  and  any  capital  or 
other  property  belonging  to  any  other  corporation  or 
citizen  of  any  other  place  employed  in  said  city.'' 

Counsel  diflPer  in  argument  about  the  meaning  to  be 
given  to  the  word  employed ;  it  being  contended  for 
appellants  that  it  was  intended  to  be  used  and  under- 
stood, in  its  application  to  personal  property  of  non- 
residents, as  a  substitute  for,  and  in  the  sense  of, 
"having  an  actual  situs.''  On  the  other  hand,  it  is 
argued  it  was  intended  to  apply  to  capital  or  per- 
sonal property  of  such  persons  that  may  be  used  or 
employed  to  accomplish  some  purpose,  as  contra- 
distinguished to  being  stored  or  deposited.  But  it 
seems  to  us  not  necessary  in  this  case  to  determine 
in  what  sense  the  word  was  used  and  intended  by 
the  Legislature  to  be  understood.  For  the  whisky 
that  was  unsold  and  still  the  property  of  W.  A. 
Gaines  &  Co.  on  the  tenth  day  of  January  of  the 
years  1884  and  1885,  was  clearly  liable  to  the  tax 
imposed,  and  we  are  unable  to  perceive  upon  what 
ground  the  lower  court  perpetuated  the  injunction 
as  to  it.  The  situs  of  it  was  in  the  city  of  Frank- 
fort, the  owners  of  it,  or  at  least  one  member  of  the 
firm,  were  residents,  and  it  was  as  much  liable  to  city 
taxation  as  any  other  personal  property  within  the 
corporate  limits. 

But  W.  A.  Quines  &  Co.  are  not  responsible  for 
taxes  upon  that  portion  which  the  evidence  shows 
had  been  sold  and  was  no  longer  owned  by  the  firm 
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when  it  was  assessed  as  their  property,  although  still 
in  their  bonded  warehouses.  It  is  true  this  court,  in 
the  case  of  Commonwealth  v.  Gaines  &  Co.,  80  Ky., 
489,  held  that  whisky  in  the  possession  of  distillers 
belonging  to  non-residents  of  the  State,  or  other  per- 
sons whose  names  are  unknown  to  the  assessing  offi- 
cer, was  properly  assessed  against  the  distillers  having 
the  possession.  But  it  was  so  held  because  it  was 
expressly  provided  by  section  4,  article  4,  and  section 
11,  article  5,  chapter  92,  General  Statutes,  that  the  per- 
son owning  or  possessing  estate  taxable  for  State  revenue, 
should  list  it  with  the  assessor,  and  remain  bound  for  the 
tax,  notwithstanding  he  may  have  sold  or  parted  with  it. 

There  is  no  authority  given  by  the  city  charter  to 
the  Board  of  Councilmen,  to  authorize  property  to  be 
listed  by,  or  taxes  to  be  collected  from,  any  other  per- 
son than  the  owner,  much  less  to  levy  uj)on  the  prop- 
erty of  another  to  pay  taxes  due  from  such  owner. 
And  as  all  the  power  in  reference  to  taxation  for 
municipal  purposes  which  the  Board  of  Councilmen 
possesses  is  to  be  found  in  the  city  charter,  and  not 
elsewhere,  it  seems  to  us  the  right  to  assess  the  whisky 
in  question,  or  that  portion  already  sold,  against  W.  A. 
Gaines  &  Co.,  and  to  enforce  the  collection  of  taxes 
thereon  from  them,  does  not  exist. 

In  our  opinion,  therefore,  the  lower  court  properly 
enjoined  the  collection  from  appellees  of  so  much  of 
the  taxes  as  were  assessed  against  them  on  the  whisky 
they  did  not  own,  but  erred  as  to  that  which  they  had 
not  sold;  and  the  judgment  is  reversed  for  further 
proceedings  consistent  with  this  opinion. 

vol.  88—5 
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Meade,  &c.,  v.  Stairs,  &c. 
Case  10— PETITION  EQUITY— December  20. 

Meade,  &a,  v.  Stairs,  &o. 

APPEAL  FROM  CARROLL   CIRCTJri  COimT. 

1.  Husband  and  wipe— Investment  by  husband  op  wife's  money — 

Rights  op  husband's  creditors — Although  the  husband  may  have 
obtained  possession  of  the  wife's  money  under  a  verbal  agreement  to 
invest  it  in  a  home  for  her,  yet  if  the  wife  afterwards  acquiesces  in 
his  conversion  of  it  to  his  own  use  and  recognizes  as  his  the  prop- 
erty in  which  it  has  been  invested,  her  claim  to  the  proceeds  of  such 
property  can  not  prevail  against  the  rights  of  the  husband's  creditors^ 

2.  Proceeds  op  wipe's  land — While  the  statute  provides  that  the  pro- 

ceeds of  the  wife's  land  shall  be  hers,  unless  otherwise  provided  in 
the  conveyance  or  obligation  of  the  purchaser,  yet  if  she  permits  her 
husband  to  convert  and  use  the  proceeds  as  his  own,  she  can  not 
thereafter  assert  a  claim  therefor  against  his  estate  to  the  prejBi^ce 
of  his  creditors. 

A.  DUVALL  AND  J.  A.  DONALDSON  for  appellants. 

When  the  wife's  property  is  sold  upon  an  agreement  with  her 
husband  that  the  proceeds  shall  be  invested  in  other  property  fer 
her,  and  she  permits  him  to  use  the  proceeds  in  the  purchase  of  other 
property,  the  title  to  which  is  made  to  the  husband  and  subsequently 
sold  by  him,  she  can  not  assert  claim  to  the  proceeds  of  this  property 
as  against  the  creditors  of  the  husband  who  became  such  subsequent 
to  the  sale  of  her  property  (Maraman  v.  Maraman,  4  Met.,  84; 
Pryor  v.  Smith,  4  Bush.  379;  Nuckolls  v.  Scarce,  MS.  Op.,  Sept.  23,. 
1880.) 

MASTERSON  &  GADNT  and  JOHN  W.  RODMAN  por  appellees. 

1,  The  wife  had  an  equity  in  the  proceeds  of  this  property  that  could  not 

be  subject  to  the  payment  of  her  husband's  debts,  until  a  provision 
was  made  for  her  or  a  settlement  made  upon  her.  (Hays  v.  Blanks, 
7  B.  M.,  348;  Elliott  v.  Warring,  5  Mon.,  888;  Bowling  v.  Winslow, 
6  B.  M.,  29;  Atley  v.  Knott,  6  B.  M.,  24;  Allen  v.  Russell,  78  Ky., 
106;  Hathaway  v.  Yeaman,  8  Bush,  391.) 

2.  When,  in  violation  of  an  agreement  between  the  husband  and  wife,  the 

husband  takes  the  title  to  land  purchased  with  her  money  to  himself, 
he  holds  it  in  trust  for  her,  and  the  wife  is  equitably  entitled  to  the 
property  or  its  proceeds.  (Parris  v.  Dunn,  7  Bush,  276 ;  Miller  v. 
Edwards,  7  Bush,  396;  Lay  v.  Brown,  13  B.  M.,  296;  Campbell  v.. 
Campbell,  79  Ky.,  396;  Latimer  v.  Glenn,  2  Bush,  638.) 
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JUDGE  HOLT  dkliyerkd  the  opinion  or  thk  court. 

January  11,  1883,  Gt,  S.  Stairs  sold  and  conveyed  to 
Gteorge  T.  Thompson,  a  mill  property  to  which  he  had 
the  title  and  undisputed  right. 

He  was  then  involved  in  debt.  Thompson  executed 
to  him  two  one  thousand  dollar  notes,  payable  in  one 
and  two  years  respectively,  for  that  much  of  the  pur- 
chase money.  January  12,  1883,  he  assigned  them  to 
his  wife,  the  appellee,  N.  M.  Stairs,  and  immediately 
left  the  country  and  never  returned.  Soon  after  doing 
so,  his  creditors,  the  appellants,  sued  out  attachments 
against  the  fund  owing  by  Thompson.  The  wife,  upon 
her  petition,  was  made  a  party,  and  claimed  the  notes 
under  the  assignment  to  her  upon  the  following  state 
of  case. 

Her  father  conveyed  to  her,  in  1871,  a  tract  of  land 
situated  in  Bracken  county,  in  this  State,  and  then 
worth  ten  thousand  dollars,  for  the  recited  considera- 
tion of  three  thousand  dollars,  reserving  a  lien  upon 
it  for  the  payment  of  the  last-named  sum,  and  thus 
giving  her,  as  was  then  estimated,  seven  thousand 
dollars  in  land.  She  and  her  husband  sold  a  part  of 
the  land  in  1877,  and  the  remainder  in  1879,  there  being 
a  verbal  agreement  between  them  that  he  would  re- 
invest the  proceeds,  less  the  sum  necessary  to  discharge 
the  lien  upon  the  land,  in  a  home  for  her.  In  this  way 
he  received,  as  net  proceeds,  something  over  four  thou- 
sand dollars.  It  was  paid  to  him  with  her  knowledge 
and  consent.  They  removed  from  the  land  in  1877,  to 
the  town  of  CarroUton,  in  this  State,  and  there  lived 
in  rented  property,  the  husband  engaging  in  buying 
and   selling  tobacco  until  1879.     In  this  business  he 
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used,  at  least,  a  portion  of  the  proceeds  of  the  sale  of 
her  land.     How  much  the  record  does  not  disclose. 

This  he  did  with  her  knowledge.  In  1879  he  quit 
trading  in  tobacco  and  purchased  a  mill  site,  which  he 
improved  by  the  erection  of  a  mill  containing  valuable 
machinery,  and  which  property  is  the  same  purchased 
by  Thompson. 

It  is  not  shown,  unless  inferentially,  that  any  portion 
of  the  proceeds  of  the  wife's  land  was  invested  in  this 
property.  It  is  true  there  is  some  testimony  tending 
to  show  that  when  they  moved  to  CarroUton  the  hus- 
band did  not  have  any  large  amount  of  means  derived 
through  himself ;  but  how  much  he  made  while  engaged 
in  the  tobacco  business  does  not  appear.  He  seems  to 
have  made  something.  The  title  to  the  mill  property 
was  taken  to  him.  This  was  in  1879.  The  wife  knew 
of  it  soon  after,  and  then  complained  to  him  of  the 
non-investment  of  the  proceeds  of  her  land  in  a  home. 
He  thereupon  purchased  one  at  the  price  of  two  thou- 
sand two  hundred  dollars,  had  the  title  made  to  the 
wife,  and  appears  to  have  represented  to  her  that  the 
most  of  the  purchase  money  had  been  paid,  although, 
in  fact,  but  seven  hundred  and  fifty  dollars  had  been 
paid.  She  acquiesced  in  the  title  to  the  mill  property 
remaining  in  her  husband,  and  took  no  steps  to  have 
any  equity  or  right  of  her  own  established  in  it,  even 
admitting  that  a  portion  of  the  proceeds  of  her  land 
had  been  invested  in  it ;  and  thus  the  matter  rested 
from  1879  until  1883.  In  the  interim  her  husband  sold 
an  interest  in  the  property,  and  then  re-purchased  it. 
He  also  mortgaged  it,  and  the  wife  united  in  the  mort- 
age.    She  now  claims  that  her  husband  held  the  pro- 
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ceeds  of  her  land  in  trust  for  her  under  the  agreement 
between  them,  above  recited ;  that  by  way  of  its  exe- 
cution, in  part  at  least,  he  transferred  to  her  the  two 
Thompson  notes,  amounting  to  two  thousand  dollars ; 
and,  as  he  had  never  invested  for  her  of  the  four  thou- 
sand dollars  and  over,  received  by  him,  but  the  seven 
hundred  and  fifty  dollars  paid  on  her  home,  that  she 
is  entitled  to  hold  the  notes. 

The  creditors  of  her  husband,  whose  debts  were  cre- 
ated in  1881-2  and  3,  in  resi)onse  assert,  first,  that  the 
transfer  of  the  notes  to  her  was  without  considera- 
tion and  fraudulent ;  second,  if  this  be  not  so,  that 
then  she  was  but  a  creditor  of  the  husband,  and  the 
transfer  was  a  forbidden  preference  of  her  by  the 
debtor,  and  operated  as  an  assignment  of  his  estate 
for  the  benefit  of  all  his  creditors.  The  notes  were  ad- 
judged to  Mrs.  Stairs,  and  the  creditors  have  appealed. 

Our  duty,  however  unpleasant,  is  to  look  at  the 
question,  divested  of  all  sympathy  for  her  and  her 
children.  There  has,  evidently,  been  no  fraud  upon 
her  part,  and  whatever  loss  results  to  her  comes  from 
that  trusting  confidence  which,  while  it  ennobles  the 
true  wife,  yet,  when  misplaced,  brings  misfortune. 
Satisfied  of  her  honesty  and  truthfulness,  we  have,  in 
the  main,  based  the  above  statement  of  the  case  upon 
her  own  testimony.  But  admitting  that  she  is  in  no 
respect  mistaken,  yet  the  agreement,  if  it  may  be  called 
such,  between  her  and  her  husband  as  to  the  re-invest- 
ment of  the  proceeds  of  her  land,  was  of  a  very  gen- 
eral character.  It  fixed  no  time  or  place  or  particular 
property  for  the  re-investment.  No  property  was  pur- 
chased for  two  years  thereafter,  and  it  does  not  satis- 
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factorily  api)ear  that  any  of  the  money  arising  from 
the  sale  of  her  land  was  then  used  in  paying  for  or  im- 
proving it. 

The  circumstances  above  recited  distinguish  this 
case  from  Latimer  v.  Glenn,  2  Bush,  636  ;  Miller  and 
Wife  V.  Edwards,  7  Bush,  394,  and  Campbell,  &c., 
V.  Campbell's  Trustee,  &c.,  79  Ky.  Rep.,  395.  Here 
there  was  no  loan  to  the  husband  of  the  money  aris- 
ing from  the  sale  of  her  land,  but  she  allowed  him 
to  receive  it  upon  a  promise  of  re-investment  for  her ; 
he  converted  it  to  his  own  use,  and  she  sanctioned  the 
conversion.  It  is  uncei'tain  how  he  used  it ;  but  if 
any  of  it  was  invested  in  the  mill  property,  yet  the 
title  was  taken  to  him  ;  and,  although  she  learned  of 
it  soon  thereafter,  she  not  only  acquiesced  in  it  for 
several  years,  during  which  the  debts  of  the  appel- 
lants were  created,  but  joined  in  a  mortgage  of  it  as 
his  property. 

By  the  common  law,  contracts  between  the  husband 
and  wife  were  void  in  toto.  They  were  considered  as 
one  person.  The  rule  is  otherwise  in  equity.  For 
many  purposes  it  treats  them  as  distinct  persons, 
and  contracts  between  them  will,  under  some  circum- 
stances, be  enforced,  even  against  his  creditors.  To 
do  so  in  a  case  like  the  one  now  presented  would, 
however,  be  extending  the  nile  to  an  unwarrantable 
and  dangerous  extent.  Not  only  did  one  deed  divest 
the  wife  of  title  and  another  vest  the  title  to  the 
property  thereafter  purchased  in  the  husband,  with 
acquiescence  on  her  part  after  it  came  to  her  knowl- 
edge, but  it  is  utterly  uncertain  whether  any  of  the 
proceeds  of  her  land  were  invested  in  the  property 
so  purchased. 
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This  is  a  much  stronger  case  against  any  equity 
upon  the  part  of  the  wife  than  existed  in  that 
of  Pryor,  Assignee,  &c.,  v.  Smith,  &c.,  4  Bush,  379. 
There  a  tract  of  land  was  in  part  paid  for  with  the 
land  of  the  wife.  She  refused  to  part  with  it  un- 
less its  value  was  secured  to  her  in  the  tract  pur- 
chased, and  to  this  the  husband  consented.  The  title 
was  taken  to  him,  however,  and  subsequently,  in  a 
contest  with  his  creditors,  she  was  denied  relief,  this 
court  saying:  "These  transactions  constituted  a  com- 
plete conversion  and  reduction  of  her  estate  in  the 
land  by  her  husband .  to  his  possession ;  and  gener- 
ally, where  this  is  done,  a  court  of  equity  will  not 
interpose  to  provide  for  the  wife  to  the  exclusion  of 
the   claims  of  creditor^." 

In  the  subsequent  case  of  Damaby  v.  Damaby's 
Assignee,  14  Bush,  485,  and  where  the  circumstances 
were  calculated  to  appeal  still  more  strongly  in  be- 
half of  the  wife,  the  same  rule  was  announced ;  and, 
in  our  opinion,  to  hold  otherwise  would  not  only  be 
unjust  to  the  rights  of  innocent  creditors,  but  would 
open  a  door  to  fraud  and  perjury.  It  would,  more- 
over, give  the  husband  a  delusive  credit,  and  enable 
him  to  deceive  those  dealing  with  him  upon  the 
strength  of  appearances,  which,  in  this  instance,  were 
known  to  the  wife  and  acquiesced  in  by  her.  In- 
deed, she  was  not  only  silent  as^  to  any  claim  or  in 
terest  in  the  mill  upon  her  part,  but  she  said  to  the 
world,  by  uniting  in  the  mortgage  of  it,  as  belong- 
ing to  her  husband,  that  she  had  no  right  or  equity' 
in  it.  She  first  permitted  her  husband  to  obtain  the 
proceeds  of  her  land  under  a   promise  of  re-invest- 
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ment.  Subsequently  she  acquiesced  in  Ms  converting 
the  same  to  his  own  use,  and  not  only  is  its  identity 
gone,  but  it  does  not  appear  what  use  he  made  of 
it.  This  conduct  made  it  his  own.  The  mill  prop- 
erty was  indisputably  his,  and  the  notes  were  also. 
Under  such  circumstances  their  transfer  to  the  wife 
was  unsupported  by  any  equity  which  can  prevail 
against  the  rights  of  his  creditors. 

It  is  true  section  3,  article  2,  chapter  62,  of  the  Gen- 
eral Statutes,  provides  that  the  husband  and  wife  may 
sell  and  convey  her  land,  but  in  such  case  *'the  pro- 
ceeds shall  be  hers^  unless  otherwise  provided  in  the 
conveyance  or  the  obligation  of  the  purchaser." 
This  statute,  adopted  in  1873,  changed  the  law  there- 
tofore  existing,  and  which  provided  that  in  such  a  case 
"the  proceeds  shall  be  his^  unless  otherwise  expressly 
provided  in  the  conveyance  or  the  obligation  of  the 
purchaser."  (2  Revised  Statutes,  chapter  47,  article  2, 
section  2.)  But  this  change  should  not  be  construed 
to  make  the  wife  the  creditor  of  the  husband,  to  the 
prejudice  of  creditors  in  a  case  like  this  one,  where 
she  has  not  only  permitted  the  husband  to  reduce  her 
estate  to  his  possession,  although  under  a  promise  of 
re-investment  for  her,  but  has  subsequently  allowed  him 
to  convert  the  proceeds  to  his  own  use  and  benefit, 
thus  making  them,  by  her  consent  and  in  law,  his  own. 
Such  conduct  upon  her  part,  however  innocent,  would 
operate  as  a  fraud  upon  innocent  parties,  if  she  could 
still  assert  a  claim  to  the  prejudice  of  their  rights.  In 
such  a  case,  if  either  is  to  suffer,  she  must  bear  the 
loss.  She  could  have  secured  herself  at  the  proper 
time  and  in  the  proper  way ;  and  can  not  be  allowed^ 
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when  in  fault  herself,  to  say  that  third  parties,  who 
have  been  misled  by,  not  only  her  silence  when  she 
should  have  spoken,  but  by  her  positive  acts  in  recog- 
ifizing  the  property  as  her  husband's,  shall  suffer  in- 
stead of  herself.  The  present  statute  declares  that  the 
proceeds  of  a  sale  of  her  land  shall  be  hers  in  the  ab- 
sence of  the  deed  or  obligation  of  the  purchaser  pro- 
viding otherwise,  thus  affording  her  an  opportunity  to 
have  the  same  settled  upon  h^v  or  to  hold  it.  This  was 
the  object  of  the  change  in  the  law.  If,  however,  she 
does  not  avail  herself  of  this  right,  but  permits  her 
husband  to  convert  and  use  it  as  his  own,  then  she 
can  not,  thereafter,  assert  a  claina  therefor  against  his 
estate  to  the  prejudice  of  his  creditors. 

The  api)ellants  are  entitled  to  be  first  paid  their 
debts  out  of  the  proceeds  of  the  Thompson  notes. 
Whatever  may  remain,  Mrs.  Stairs  will  be  entitled  to, 
and  the  judgment  is  reversed  for  further  proceedings  in 
conformity  to  this  opinion. 


|wr-?8| 
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Louisville  &  Evansville  Mail  Co.  v.  Barbour, 
Sheriff,  &c. 

AFPVAL  FROM  LOUISYILLS  CHANCERY  COURT. 

1.  Taxation  of  corporations — Under  chapter  92  of  the  General  Stat- 
utes (old  edition),  the  stockholders  in  corporations  were  required  to 
list  and  pay  taxes  on  their  stock  in  every  case  in  which  the  corpo- 
ration itself  was  not  expressly  required  to  report  and  pay  tax ;  and 
where  the  stockholders  were  required  to  list  and  pay  tax  on  their 
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stock,  the  corporation  was  not  liable  for  tax  on  its  property.  And  it 
is  immaterial  whether  the  stockholders  had  or  not  listed  their  stock 
for  taxation,  as  required  by  the  statute. 

In  this  case  it  is  held  that  the  stockholders  in  appellant,  and  not 
the  corporation  itself,  were,  under  the  statutes  as  they  existed  durijig 
the  years  (1876  to  1882)  for  which  the  tax  is  sought  to  be  imposed, 
required  to  list  their  stock  for  taxation,  and,  therefore,  the  property 
of  appellant  can  not  be  taxed. 

2.  Construction  of  statutk— The  provision  of  the  "Auditor's  Agent 
Act "  making  it  the  duty  of  the  Auditor's  agent,  when  any  person 
has  failed  to  give  in  his  list  or  a  proper  list  of  hi.*  taxable  property, 
to  give  information  of  the  same  to  the  county  Court,  and  making  it 
the  duty  of  the  court  to  assess  the  property,  etc.,  not  being  penal  in 
its  nature  should  bo  construed  not  strictly,  but  in  such  manner  as  t<» 
accomplish  the  purpose  of  its  enactment,  and  effectuate  the  intention 
of  the  Legislature. 

8.  Taxation — Demand— In  order  to  justify  the  proceeding  under  that 
section,  it  is  not  necessary  that  there  should  have  been  a  demand  by 
the  assessor  upon  the  tax-payer  to  give  in  his  list  of  property  for 
taxation. 

4.  Practice — Oujection  waived— Appellant  can  not,  in  this  action  to 
enjoin  the  collection  of  the  tax,  make  the  objection,  even  if  suffi- 
cient, that  the  information  upon  which  this  proceeding  against  it 
was  based  was  not  in  writing,  fi)r,  having  failed  to  make  the  objec- 
tion before  the  county  court,  it  must  be  regarded  as  waived. 

BROWN.  HUMPHREY  &  DA  VIE,  G.  A.  WINSTON  for  appellant. 

1.  The  penal  proceedings  by  the  Auditor's  agent  in  the  county  court  was 

not  warranted,  because  there  had  been  no  previous  demand  made 
on  the  tax-payer  by  the  assessor  for  a  list  of  his  property;  and  there 
had  been  no  "  information  "  filed  by  the  Auditor's  agent  as  the  basis 
of  the  proceeding.     ("Auditor's  Agent  Act,"  April  29, 1880,  section  2.) 

2.  The  rule  is,  that  tax  sUitutes  are  to  be  construed  most  strongly  against 

the  State  and  in  favor  of  the  people.  (U.  S.  v.  Wigglesworth,  2 
Story,  869.) 
8.  The  tax  laws  of  Kentucky  in  force  at  the  time  of  the  taxes  sought  to 
be  enforced  herein,  properly  construed,  did  not  require  a  steamboat 
corporation  to  list  its  property  under  the  general  tax  provision,  nor 
wore  steamboat  companies  embraced  under  the  Irtws  requiring  the  spe- 
cific taxation  of  certain  named  kinds  of  corporations.  But,  by  neces- 
sary implication  from  section  5,  article  5,  of  the  chapter  on  revenue 
and  taxation,  the  individual  stockholders  in  such  a  corporation  are 
required  to  pay  tax  on  their  f^tock  in  it,  as  a  part  of  their  residuary ; 
and  the  company  itself  is  not  to  pay  taxes  on  its  property,  which  is 
represented  by  that  stock.  (Gen.  Stat,  chapter  92,  Revenue  and  Tax- 
ation, and  Act  of  April  22,  1884.) 
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4.  The  case  of  L.  &  N.  B.  R.  v.  Commonwealth,  1  Bush,  was  a  case  of  the 

taxation  of  the  railroad  as  "  land,"  and  does  not  cover  this  case. 

5.  Even  if  the  company  ought  to  have  paid  the  tax,  yet  it  is  shown  by 

the  evidence  that  the  individual  stockholders  did,  in  fact,  consider 
their  stock  in  this  company  in  giving  in  their  residuary;  and  the 
State  having  thus  received  the  taxes  on  this  property  from  them,  will 
not  be  allowed  to  claim  them  a«ain  from  the  company. 

HBLM  &  BRUCE  for  appsllbb. 

1.  Technical  objections  to  the  proceedings  in  the  county  court  come  too 
late. 

2-  The  duty  was  on  the  appellant  seeking  the  aid  of  the  chancellor  to 
show  affirmatively  facts  which  would  invalidate  the  assessment. 
(Trustees  Common  School  District  No.  8  v.  Garvey,  80  Ky.,  leS.) 

8.  The  court  may  sua  aponte,  as  well  as  on  the  information  of  the  county 
attorney,  direct  the  summons  to  be  issued.  (McAlister  v.  Common- 
wealth, 6  Bush,  581.) 

4.  Corporations  in  this  State  must  pay  tax  on  the  corporate  property,  and 
the  owners  of  the  stock  are  not  liable  to  taxation  on  their  stock.  If 
not  specifically  mentioned,  they  come  under  the  designation  of 
"persons,"  as  that  word  is  used  in  our  revenue  laws.  (L.  &  N.  R.  R. 
Co.  V.  Commonwealth,  1  Bush,  250;  Cooley  on  Taxation,  page  377; 
Desty  on  Taxation,  page  839.) 

Section  5,  of  article  1,  and  section  8,  of  article  12,  chapter  92, 
General  Statutes,  discussed. 

8amb  counsel  in  petition  for  rehearing. 

The  rule  laid  down  in  the  case  of  L.  &  N.  R.  R.  Co  v.  Common- 
wealth, 1  Bush,  250,  has  not  been  changed  by  statute  since  then. 
The  word  "  Persons  '  is  now  used  in  the  revenue  law  exactly  as  it 
was  then,  and,  just  as  much  now  as  it  ever  did,  includes  corporations. 
(Rev.  Stats.,  chap.  88,  art.  6,  sec.  14;  Gen.  Stats.,  chap.  92,  art.  1,  sec. 
6;  Act  of  1864,  supplement  to  Rev.  Stats;  Gen.  Stats.,  chap.  92,  art. 
12,  sec.  8.) 

Therefore,  the  construction  placed  by  the  court  upon  the  sections  of 
the  Revised  Statutes  cited  should  be  regarded  as  incorporated  into 
the  corresponding  sections  of  the  General  Statutes.  (Pen nock  v. 
Dialogue,  2  Peters,  1;  McDonald  v.  Hovoy,  110  U.  S.,  628;  Black  v. 
Delaware  &  Raritan  Canal  Co.,  22  N.  J.  Eq.,  422;  American  Print 
Works  V.  Laurence,  67  Am.  Dec,  420,  and  r^ote ;  Case  v.  Cushman 
89  Am.  Dec,  47,  and  note;  Balance  v.  Rankin,  64  Am.  Dec,  412,  and 
notes;  Rigg  v.  Wilton,  54  Am.  Dec,  and  note;  Siyrick  v.  Hosey.  46 
Am.  Dec,  and  note.) 

A  mere  change  of  phraseology  is  not  to  be  deemed  a  change  of  the 
law,  unless  such  phraseology  evidently  purports  an  intention  in  the 
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legislature  to  make  a  change.     (Sedgwick  on  Construction  of  Statu- 
tory and  Const.  Law,  page  866.) 

In  cases  of  doubtful  construction  the  court  ought  not  to  adopt  that 
construction  which  will  allow  property  to  escape  taxation.  (People 
V.  Canal  Commrs.,  3  Scammon,  111.  168.) 

CHIEF  JUSTICE  LEWIS  delivkrbd  the  opinion  of  the  court. 

October  2,  1882,  in  a  proceeding  styled  ''The  Com- 
monwealth on  relation  of  M.  S.  Barker,  Auditors 
Agent,  against  the  Louisville  &  Evansville  Mail  Com- 
pany," a  summons  was  issued  by  the  Judge  of  Jef- 
ferson County  Court  requiring  the  defendant  to  appear 
before  the  court,  and  give  in  a  correct  list  of  its  tax- 
able property  for.  the  years  1875  to  1882  inclusive,  in 
so  far  as  it  had  failed  to  do  so,  or  show  cause  to  the 
contrary.  September  10,  1883,  in  that  proceeding,  after 
reciting  that  the  defendant  had  been  duly  summoned 
to  api)ear  before  the  court  and  list  its  property  for 
taxation  for  the  years  named,  and  that  it  appeared 
from  the  evidence  it  had  failed  to  so  list,  and  such 
taxes  had  not  been  paid,  the  county  court  entered  an 
order  assessing  and  fixing  the  aggregate  taxes  at  the 
sum  of  one  thousand  three  hundred  and  ninety-two 
dollars.  And  the  same  having  been  placed  in  the 
hands  of  J.  D.  Barbour,  the  sheriff,  for  collection, 
this  action  was  instituted  by  the  Louisville  &  Evans- 
ville Mail  Company  against  him  and  Barker,  the 
Auditor's  agent,  and  an  injunction  was  obtained  re- 
straining the  sale  of  a  steamboat  levied  on  to  pay 
the  taxes,  and  all  other  proceedings  under  the  order 
mentioned.  Not  only  was  the  legality  of  the  pro- 
ceedings in  the  county  court  denied,  but  it  was  stated 
by  the  plaintiff  in  the  action  that  it  was  a  corpora- 
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tion,  and  its  various  stockholders,  for  each  of  the 
years  mentioned,  counted  and  included  the  amount 
and  value  of  the  stock  owned  by  them  respectively 
in  the  corporation,  in  giving  in  their  annual  lists  of 
taxable  property,  and  thus  and  thereby  paid  the  taxes 
OQ  the  value  of  their  said  stock  as  required  by  law. 
Upon  final  hearing  the  chancellor  rendered  judgment 
dissolving  the  injunction,  except  as  to  thirty-five  dol- 
lars, which  it  was  decided  had  been  included  in  the 
list  and  paid  by  one  of  the  stockholders,  and,  there- 
iore,  should  be  a  credit  on  the  amount  of  the  assess- 
ment by  the  county  court. 

Before  considering  the  liability  of  the  property  of 
the  oorj3oration  to  be  assessed  as  such  for  taxation, 
we  will  determine  the  preliminary  question  whether 
the  proceeding  in  the  county  court  was  such  as  to 
•authorize  the  enforced  collection  attempted  by  the 
sheriff.  The  statute  under  which  the  proceeding  was 
had  is  "An  act  authorizing  the  Auditor  to  appoint 
a^nts  to  attend  to  revenue  matters,''  approved  April 
29,  1880,  section  2  of  which  is  as  follows:  "That,  in 
addition  to  other  duties  imjxosed  by  law,  it  shall  be 
his  duty,  when  any  person  of  this  Commonwealth  has 
failed  to  give  in  his  list,  or  a  proper  list  of  his  taxa- 
ble property,  to  gine  infoTTnation  of  the  same  to  the 
couviy  court  of  the  county  where  such  list  should 
have  heen  given;  and  said  court  shall  issue  a  sum- 
mons against  such  person  to  appear  before  said  court 
in  ten  days  after  service,  and  list  his  property  for 
the  year  and  years  he  has  failed  to  do  so;  and  if, 
upon  hearing,  the  court  is  satisfied  of  such  failure  to 
list  and  pay  taxes,  it  shall  assess  and  fix  the  value 
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of  the  same,  with  interest  at  ten  per  cent,  per  an- 
num, and  certify  same  to  the  Auditor,  and  place 
it  in  the  hands  of  the  sheriff  or  collector,  who  shall 
collect  or  account  for  the  same  as  for  other  taxes. 
The  court  shall  also  adjudge  the  costs  of  the  proceed- 
ing against  the  party  in  default :  Provided^  The  party 
may,  when  notified,  list  his  property  and  pay  taxes 
due,  with  interest  as  aforesaid,  to  the  agent  of  the 
Auditor  and  save  costs."  The  statute,  not  being  penal 
in  its  nature,  should  be  construed,  not  strictly,  but  in 
such  manner  as  to  accomplish  the  purpose  of  its  enact- 
ment and  effectuate  the  intention  of  the  Legislature. 

We  do  not  think  it  necessary,  as  argued,  that  in 
order  to  justify  the  proceeding  under  the  section 
quoted,  there  should  have  been  a  demand  by  the  as- 
sessor upon  the  tax-payer  to  give  in  his  list  of  prop- 
erty for  taxation.  For  the  statute,  properly  construed,  * 
comprehends  every  case  of  a  previous  failure  by  either 
a  corporation  or  natural  person  to  do  so,  whether  the 
result  of  his  own  or  the  negligence  of  the  assessor. 
In  fact,  the  necessity  for  this  i)eculiar  statute  arises 
from,  and  it  was  intended  to  operate  especially  in  case 
of,  neglect  of  the  regular  assessor  to  do  his  duty. 
Nor  can  appellant  now  make  the  objection,  even  if 
sufficient,  that  the  information  upon  which  the  pro- 
ceeding against  it  was  based  was  not  in  writing,  for 
having  failed  to  make  it  before  the  county  court,  it 
must  be  regarded  as  waived. 

The  main  question  is  whether  the  specific  proi)erty 
of  the  corporation,  consisting  of  steamboats,  or  the 
stock  held  by  its  members,  was,  during  the  years 
mentioned,   required    to  be  listed  and    made    subject 
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to  taxation ;  and  that  question  mast  be  determined 
by  the  law  then  existing,  which  is  comprised  in  chapter 
92,  Gteneral  Statutes,  edition  of  1881.  The  property  oi 
the  corporation  is  not  inchided  in  the  list  contained  in 
section  4,  article  1 ,  nor  in  article  2,  the  title  of  which  is 
"  Specific  Taxation  on  Real  and  Personal  Estate."  Nor 
in  article  3,  the  title  being  ''Revenue  Specifically  De- 
voted to  the  Sinking  Fund."  Nor  in  article  12,  which 
enumerates  the  various  corporations,  the  property  of 
which,  instead  of  the  stock  held  by  the  stockholders, 
is  required  to  be  listed  for  taxation.  If  the  property 
of  appellant  is  subject  to  be  listed  with  the  assessor, 
and  taxed  as  such  at  all,  under  the  statute,  it  is  so  in 
virtue  of  section  5,  article  5,  which  is  as  follows :  "  The 
assessor,  after  having  taken  the  lists  of  all  property 
required  to  be  listed  as  above,  shall  require  each  per- 
son, on  oath,  to  fix  the  amount  he  or  she  is  worth  from 
all  other  sources,  on  the  day  to  which  said  list  relates, 
after  taking  out  his  or  her  indebtedness  from  said 
amount  ;•  and  the  said  assessor  shall  take  from  said 
amount,  so  assessed  and  listed,  the  sum  of  one  hundred 
dollars,  and  set  down  and  list  the  balance  for  taxation. 
This  section  includes  all  property  not  exempt  from  tax- 
ation, other  than  that  mentioned  in  section  4,  whether 
manufactured,  produced,  purchased  or  otherwise  pro- 
cured, such  as  spirituous  liquors  and  all  mixtures  there- 
of, the  produce  of  mines,  farms,  forests  and  other 
productions  of  the  earth,  manufactured  articles  of  all 
kinds,  and  all  property  of  every  sort  and  description, 
notes,  accounts,  bonds,  bills  of  exchange,  and  choses 
in  action,  debts  and  demands  of  every  kind ;  but  does 
not  include  lands  or  other  property  not  within   the 
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State,  subject  by  law  to  tax  and  actually  taxed  by  tlie 
State  or  county  where  situated,  nor  bank  or  other  stocks 
where  the  bank  or  other  institution  or  corporation  in 
which  it  is  held  is  required  to  pay  tax  on  the  same." 

It  must  be  assumed  that  it  was  not  intended  by  the 
section  quoted,  both  the  proi)erty  of  a  corporation  and 
the  stock  of  each  member  of  it  should  be  taxed  at  the 
43ame  time  and  for  the  same  purpose. '  For,  though  it 
is  not  always  practicable  to  make  taxation  entirely 
equal  and  uniform,  the  Legislature  has  no  power  to 
directly  impose  double  taxation.  It  seems  to  us, 
therefore,  that  if  the  stockholders  are  thereby  required 
to  list  and  pay  tax  on  their  stock,  the  corporation  is 
not,  nor  was  intended  to  be,  made  liable  for  tax  on  its 
property;  otherwise,  each  stockholder,  and  also  the 
chief  officer  of  the  company,  would  be  subject  to  the 
penalty  imposed  by  section  20,  article  6,  for  failing  to 
list  with  the  assessor  when  legally  called  on ;  and  like- 
wise liable  to  be  summoned  under  the  statute  author- 
izing the  present  proceeding.  We  are  satisfied  such 
confusion  and  injustice  as  would  result  from  making 
both  the  company  and  stockholders  liable  was  not  con- 
templated by  the  Legislature,  and  the  section  should 
not  be  so  construed  as  to  tolerate  it.  The  purpose  of 
that  section  was  to  reach  such  property  as  had  been 
previously  included  under  what  is  understood  and 
called  the  equalization  law — that  is,  property  not  visi- 
ble and  tangible.  And  although  the  sweeping  language 
used  might  be  made  by  implication  to  include,  and 
should  be  construed  to  include,  the  property  of  such 
corporations  as  the  appellant,  if  it  could  not  be  di- 
rectly or  indirectly  reached  otherwise ;  still  the  stocks 
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axe  so  plainly  and  expressly  made  liable,  that  it  is 
impossible  to  avoid  the  conclusion  they  were  in- 
tended to  be  listed,  and,  consequently,  that  the  tangible 
property  of  the  corporation  was  not.  For  not  only  are 
terms  used  which  accurately  and  fully  describe  stock 
in  corporations,  but  the  exception  from  the  operation 
of  the  section  of  ''bank  or  other  stocks,  when  the 
bank  or  other  institution  or  corporation  in  which  it  is 
held  is  required  to  pay  tax  on  the  same,"  makes  it  con- 
clusive that  all  other  stocks  were  intended  to  be  listed 
with  the  assessor ;  and  the  same  intention  to  require 
stockholders  in  corporations  to  list  and  pay  taxes  on 
their  stock,  in  every  case  not  otherwise  expressly  pro- 
vided, is  shown  by  section  8,  article  12,  which  says 
that  individual  stockholders  of  those  companies  which 
are  required  by  that  article  to  report  and  pay  tax,  shall 
not  be  required  to  list  their  shares  in  such  companies 
for  taxation,  the  necessary  implication  being  that  all 
others  are. 

That  such  was  the  legislative  construction  is  shown 
by  an  amendatory  act,  approved  April  22,  1884,  in 
which  it  is  provided  that  thereafter  all  corpdhitions 
shall,  in  the  manner  provided  by  article  12,  chapter  9, 
General  Statutes,  list  their  property  with  the  assessor 
of  the  county  in  which  such  property  is  situated. 

It  is  not  material  in  deciding  the  question  before  us 
whether  the  stockholders  have  or  not  listed  their  stock 
for  taxation,  for  if  they  have  not,  it  is  because  the 
statute  has  not,  as  it  might  have,  been  enforced.  Nor 
is  it  the  province  of  the  court  to  determine  which  mode 
of  taxation  is  the  most  convenient  and  productive  of 
revenue ;  for  the  intention  of  the  Legislature,   when 
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ascertained,  must  govern  in  respect  to  both  the  prop- 
erty to  be  taxed,  and  the  mode  of  ascertaining  and 
assessing  it  for  taxation. 

We  do  not  think  the  case  of  Louisville  &  Nashville 
Railroad  Company  v.  Commonwealth,  1  Bush,  250, 
cited,  is  analogous  to  this.  There  the  question  de- 
cided was  whether  a  corporation,  like  natural  per- 
sons, was  subject  to  taxation  under  section  1,  article 
5,  chapter  83,  Revised  Statutes,  which  simply  prescribed 
the  form  of  the  tax-book,  and  it  was  held  the  road 
of  the  company,  being  in  its  nature  real  estate,  was 
required  to  be  listed  for  taxation  as  land.  But  in 
section  5,  article  6,  which  was  intended  to  include 
proj)erty  taxable  under  equalization,  no  mention  was 
made  of  any  other  besides  bank  stock.  Nor  was  there 
in  that  section,  or  elsewhere  in  the  Revised  Statutes, 
language  showing,  as  is  done  in  the  sections  of  the 
General  Statutes  referred  to,  an  intention  to  tax  and 
require  listed  the  stock  in  all  corporations  not  ex- 
pressly required  to  list  for  taxation  the  tangible 
property. 

As,  in  our  opinion,  the  stockholders  and  not  this 
corporation  were,  under  the  statutes  as  they  existed 
during  the  years  named,  required  to  list  their  stock 
for  taxation,  the  assessment  made  by  the  county  court 
and  the  levy  by  the  sheriflf  were  illegal,  and  therefore 
the  judgment  of  the  chancellor  must  be  reversed  and 
cause  remanded,  with  directions  to  x>6rpetuate  the  in- 
junction. 
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Chenault's  Guardian  v.  Chenault's  Executors.      I"glg 

I  luv  loo 
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AFFSAL  FROM  MADISON   CIRCUIT  COURIL  I«n4  841 

88     83 

1.  Death  of  veyisez  before  making  of  will— Where  a   devisee,       \}9_m 

whether  he  be  a  sole  devisee  or  one  of  a  class,  is  dead  at  the  making 
of  the  will,  or  thereafter  dies  before  the  testator,  leaving  issue  who 
survive  the  testator,  such  issue  takes  the  estate  devised  as  the  devisee 
would  have  done  if  he  had  survived  the  testator,  unless  a  different 
disposition  is  required  by  the  will ;  and  extrinsic  evidence  is  not  com- 
petent to  show  the  testator's  intention  in  that  respect. 

Following  certain  special  bequests,  was  this  provision  in  a  will : 
"The  remainder  of  my  estate  I  desire  equally  divided  between  the 
children  of  my  brothers  and  sisters,  except  in  the  case  of  my  two 
living  sisters.  I  desire  the  portion  going  to  their  children  go  to  my 
sisters  or  sister,  as  the  case  may  be."  A  son  of  one  of  the  brothers 
of  the  testator  had  died  before  the  making  of  the  will,  leaving  a  son, 
who  seeks  by  this  action  to  recover  the  share  of  the  estate  his  father 
would  have  received  if  living  at  the  death  of  the  testator.  HM-^ 
That  he  is  entitled  to  recover. 

2.  Overruled  case —The  case  of  Sheets  v.  Grubbs,  4  Met,  389,  is  over- 

ruled. 

C.  F.  &  A.  R.  BURNAM  for  appbllakt. 
JOHN  BENNETT  for  appellee. 
Record  and  briefs  not  accessible. 

CHIEF  JUSTICE  LEWIS  delivered  the  opinion  of  the  court. 

In  1885,  David  C.  Chenault  died,  leaving  a  will  dated 
September,  1878,  to  which  was  in  June,  1885,  added  a 
codicil.  Following  large  bequests  for  sustaining  Bap- 
tist preaching  and  to  the  Southern  Baptist  Theological 
Seminary,  is  this  provision  in  the  will:  "The  remain- 
der of  my  estate  I  desire  equally  divided  between  the 
children  of  my  brothers  and  sisters,  except  in  the  case 
of  my  two  living  sisters,  Elizabeth  Bennett  and  Nancy 
Munday.    I  desire  the  portion  going  to  their  children 


Digitized  by  VjOOQIC 


84  KENTUCKY"  REPORTS.  [Vol.  88. 


Chcnault*s  Guardian   v.  Cbenault's  Executors. 


go  to  my  sisters  or  sister,  as  the  case  may  be,  for  their 
or  her  sole  and  separate  use,  both  to  enjoy  and  dis- 
pose of  by  will  or  otherwise."  By  the  codicil  the  exec- 
utors therein  named  were  dii'ected  to  reduce  the  whole 
estate  of  the  testator  to  cash ;  and  farther  i)rovision 
was  made  in  regard  to  the  shares  intended  for  Mrs. 
Munday  and  her  children  that  need  not  be  here  set 
out  in  full.  There  were  two  brothers  and  three  sisters, 
of  whom  Josiah  P.  Chenault,  Waller  Chenault,  Sr., 
and  Mrs.  Oldham  were  dead  at  date  of  the  will,  and 
Mrs.  Bennett  and  Mrs.  Munday  survived  the  testator. 
This  action  was  instituted  by  the  guardian  of  Waller 
W.  Chenault,  grandson  of  Waller  Chenault,  Sr.,  and 
son  of  Waller  Chenault,  Jr.,  who  had  died  previous  to 
execution  of  the  will,  against  the  executors  and  other 
devisees  of  the  residuary  estate,  to  recover  for  him  one 
thirty -third  part  thereof ;  and  the  question  presented 
is  whether  he  is  entitled,  under  the  clause  quoted,  to 
the  share  his  father  would  have  received  if  living  at 
death  of  the  testator. 

The  evidence  offered  for  the  purpose  of  proving,  by 
oral  declarations  of  testator,  he  did  not  intend  him  to 
have  any  part  of  the  estate,  was  properly  rejected  ;  for, 
according  to  an  established  rule,  the  intention  in  that 
respect  must  be  ascertained  from  the  proper  meaning 
of  words  of  the  will,  and  not  from  extrinsic  evidence. 

As  the  residuary  devisees  take  per  capita^  the  chil- 
dren of  each  brother,  being  more  numerous,  will  neces- 
sarily receive,  as  a  class,  more  of  the  estate  than  those 
of  either  sister.  But,  although  such  result  must  have 
been  foreseen  by  the  testator,  it  does  not  have  any 
bearing  upon  the  question  before  us,  nor  can  that  be 
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satisfactorily  determined  from  any  thing  else  in  the 
will  or  codicil.  Consequently,  it  must  be  decided  ac- 
cording to  statutory  rules  of  construction. 

At  common  law,  the  import  of  the  term  ''children,'^ 
used  as  descriptive  of  persons  to  take  under  a  will, 
could  be  enlarged  so  as  to  embrace  grandchildren,  in 
two  cases  only:  first,  from  necessity,  where  the  will 
would  be  otherwise  inoperative;  second,  where  the 
testator  had  shown  by  other  words  that  he  did  not  in- 
tend to .  use  the  term  children  in  its  proper  actual 
meaning,  but  in  a  more  extended  sense.  (Roper  on 
Legacies,  vol.  I.,  49.)  The  same  rule  of  construc- 
tion prevailed  in  this  State,  without  question,  before 
there  was  statutory  regulation  on  the  subject.  (Phil- 
lips V.  Beal,  9  Da.,  1.)  And  has  since  been  recog- 
nized. (Churchill  v.  Churchill,  2  Met.,  466 ;  Sheets  v. 
Grubbs,  4  Met.,  339.) 

The  rigid  enforcement  of  that  rule,  in  connection 
with  the  doctrine  of  survivorship,  often  resulted  in 
defeating  the  intention  of  testators  to  provide  for  those 
most  in  need  of  their  bounty,  and  for  whom  they  were 
in  fact  desirous  of  making  provision.  Thus,  in  case  of 
a  devise  to  children  as  a  class,  the  death  of  one  or  more 
of  them  before  death  of  the  testator  formerly  enured 
to  the  benefit  of  the  survivors  coming  within  the 
description,  to  the  exclusion  of  descendants  of  those 
deceased,  merely  because  the  testator  inadvertently 
failed  to  provide  expressly  and  in  apt  terms  to  the 
contrary. 

Another  mode  of  thwarting  the  real  intention  of 
testators,  previous  to  legislative  interference,  was  the 
lapse  of  the  common  law,  whereby,  in  case  of  death  ol 
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a  designated  devisee  before  that  of  the  testator,  the 
property  devised  was  diverted  from  his  issue,  and  fell, 
if  personalty,  into  the  residuum,  or,  if  realty,  back  to 
the  general  estate. 

To  remedy,  in  some  measure,  these  defects  in  the 
law,  and  as  said  in  Yeatesv.  Gill,  9  B.  M.,  203,  "to 
promote  equality  in  the  distribution  of  estates,  and  to 
subserve  the  probable  intention  of  testators,  under  9 
change  of  circumstances  not  expressly  provided  for, 
only,  as  it  might  be  presumed,  because  express  pro- 
vision was  not  understood  to  be  necessary,"  the  follow- 
ing statute  was  passed  in  1839  : 

''That  hereafter  legacies  and  devises  to  children  and 
grandchildren  shall  not  lapse  by  the  death  of  the  lega- 
tees or  devisees  before  the  testator,  provided  such 
legatees  or  devisees  shall  have  children  living  at  the 
death  of  the  testator,  who  would  have  taken  as  heirs 
by  descent,  or  as  distributees  of  the  legatee  or  devisee.'' 
(Loughboro's  Digest,  400.) 

It  was  contended  in  argument,  in  Yeates  v.  Gill,  that 
the  use  of  the  term  ''lapse"  indicated  intention  by 
the  Legislature  to  apply  that  statute  only  in  case  of  a 
devise  to  a  person  specially  named,  who  died  before 
the  testator,  but  this  court  held  it  was  passed  as  well 
in  view  to  the  case  of  one  of  a  class  of  devisees  dying, 
and  that  under  it,  children  of  such  deceased  devisee 
were  invested  with  the  same  interest  as  the  parent 
would  have  taken  if  living  at  the  death  of  the  testa- 
tor. It  is,  however,  proper  to  say  the  question  did 
not  arise,  in  that  case,  what  would  have  been  the  effect 
under  the  statute  of  the  death  of  the  devisee  before 
the  making  of  the  will. 
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But,  although  the  object  of  that  statute  was  to 
thereafter  prevent  both  the  survivorship  and  lapse  of 
the  common  law,  and  thus  allow  a  construction  of  wills 
more  in  harmony  with  the  usual  and  natural  feelings 
and  views,  and,  therefore,  presumed  intention  of  testa- 
tors, the  change  was  not  deemed  by  the  Legislature 
radical  enough,  and,  hence,  the  two  following  sections 
were  made  parts  of  the  Revised,  as  they  now  are  of  the 
Creneral  Statutes : 

"  \Yhen  a  devise  is  made  to  several  as  a  class,  or  as 
tenants  in  common  or  joint  tenants,  and  one  or  more  of 
the  devisees  shall  die  before  the  testator,  and  another 
or  others  shall  survive  the  testator,  the  share  or  shares 
of  such  as  so  die  shall  go  to  his  or  their  descendants, 
if  any;  if  none,  to  the  surviving  devisees,  unless  a 
different  disposition  is  made  by  the  devisor.  A  devise 
to  children  embraces  grandchildren  when  there  are  no 
children,  and  no  other  construction  will  give  effect  to 
the  devise."     (Section  1,  article  2,  chapter  50.) 

"If  a  devisee  or  legatee  dies  before  the  testator,  or 
is  dead  at  the  making  of  the  will,  leaving  issue  who 
survives  the  testator,  such  issue  shall  take  the  estate 
devised  or  bequeathed,  as  the  devisee  or  legatee  would 
have  done  if  he  had  survived  the  testator,  unless  a 
different  disposition  thereof  is  made  or  required  by 
the  will."     (Section  18,  chapter  113.) 

It  will  be  seen  the  statute  of  1839  is  so  changed  in 
express  terms,  by  the  latter  of  the  two  sections  quoted, 
that  the  issue  of  a  devisee,  or  legatee,  who  may  be  dead 
even  at  the  making  of  the  will,  takes  the  estate  as  such 
devisee  would  have  done  if  alive  at  death  of  the  testa- 
tor, and  if  that  section  was  applied  in  this  case,  the 
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infant  plaintiff  would  be  clearly  entitled  to  a  shar^ 
of  the  estate.  This  court  has,  however,  decided  it  was 
intended  specially  to  prevent  lapsed  legacies,  and  re- 
lates to  devises  made  to  a  sole  or  several  devisee,  not 
to  those  of  a  class,  to  whom  the  other  section  intended 
to  prevent  survivorship  more  properly  applied ;  but, 
as  said  in  Dunlap  v.  Shreve,  2  Duvall,  334,  'Hhese 
two  kindred  and  simultaneous  enactments  should  be 
considered  in  pari  maXeria^  and  construed  in  juxtapo- 
sition as  one  entire  expression  of  legislative  intent. 

The  statutes  on  descent  and  distribution,  chapter  30, 
General  Statutes,  make  that  disposition  of  the  estate 
of  a  person  dying  intestate  which  by  common  consent 
he  ought  to  have  made,  and  by  common  understanding 
he  would  have  made.  Hence,  ui)on  the  death  of  such 
person  his  estate  passes  by  law  to  his  children  living 
and  to  the  descendants  of  those  who  are  dead. 

The  two  sections  quoted,  intended  as  statutory  rules 
of  construction,  practically  operate  to  make  disposition 
by  law  of  such  portions  of  the  estate  of  a  person  dying- 
testate  as  he  failed  to  fully  and  clearly  dispose  of  him- 
self, and  that  it  is  fair  to  presume  the  Legislature  in- 
tended should  pass  in  the  same  manner  and  to  the 
same  persons  it  would  have  done  if  there  had  been  no 
will.  For,  whether  a  person  dies  intestate  as  to  the 
whole  or  part,  of  his  estate,  it  is  to  be  presumed,  in  the 
absence  of  a  clear  expression  to  the  contrary,  he  de- 
sired an  equal  division  per  stirpes  between  his  living 
children  and  the  descendants  of  those  dead,  no  matter 
when  they  died  ;  and  as  it  was  the  object  of  neither  of 
the  sections  we  are  considering  to  defeat,  but  of  both, 
one  as  much  as  the  other,  to  effectuate  the  probable 
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design  of  testators  who  may  not  have  made  their  inten- 
tion clearly  understood  as  to  persons  who  are  to  take 
under  their  wills,  it  seems  to  us  no  construction 
should  be  given  to  either  that  would  exclude  any 
within  the  natural  and  usual  range  of  parental  aflFec- 
tion  and  solicitude,  especially  as  those  to  be  generally 
prejudiced  thereby  are  infants. 

In  the  case  of  Churchill  v.  Churchill,  2  Met.,  466, 
the  question  was  upon  this  clause  of  a  wiU :  "If  Lucy 
Churchill  dies  without  children,  her  part  is  to  be  di- 
vided amongst  all  my  children."  And  it  was  held  that 
the  son  of  one  of  the  children  who  had  died  before  the 
will  was  executed  did  not  take  a  share  because  the 
word  children  could  not,  at  common  law,  be  made  to 
embrace  grandchildren;  but  no  reference  was  made 
in  that  case  to  the  two  sections  quoted. 

In  Sheets  v.  Grubbs,  4  Met.,  339,  the  devise  was  to 
the  children  of  the  testator's  sister,  and  the  question 
was  whether  the  daughter  of  one  of  them  who  died 
before  execution  of  the  will  was  entitled  to  any  part 
of  the  estate ;  and  it  was  held  she  was  not,  because  it 
could  not  be  presumed  the  testator  intended  to  give 
any  portion  of  his  estate  to  a  person  he  knew  was 
not  living  when  he  made  his  will.  Still,  it  was  said 
if  the  devise  had  been  to  the  children  by  name,  or  to 
a  given  number  of  children,  the  issue  of  such  as  were 
dead  at  the  making  of  the  will  would  have  taken 
under  the  statute. 

It  seems  to  us  the  conclusion  was  reached  in  that 
case  by  an  erroneous  process  of  reasoning,'  for  the 
self-evident  fact  the  testator  in  that  particular  case 
did  not  mean  to  devise  any  part  of   his .  estate  to  a 
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child  known  by  him  to  be  dead  by  no  means  involves 
a  presumption  he  intended  to  disinherit  the  issue  or 
descendant  of  such  deceased  child.  And  the  proi^r 
inquiry  in  that  case,  as  in  every  such  one,  is  whether 
there  is  any  reason  for  a  difference  in  the^cpnstruction 
and  application  of  the  two  statutes,  which  is  satisfac- 
torily answered  in  Dunlap  v.  Shreve,  2  Duv.,  334,  thus: 
"Then  carefully  consideritig  the  reason  and  object  of 
these  two  enactments  against  lapse  and  survivorship 
when  there  may  be  *  issue'  or  'descendants,'  and  allow- 
ing a  liberal  and  consistent  interpretation  of  the  letter 
of  that  against  survivorship,  we  are  strongly  inclined  to 
the  conclusion  that,  to  give  full  effect  to  the  legislative 
purpose,  a  devise  to  'children'  as  a  class,  unqualified 
by  the  context  or  by  any  extraneous  fact,  should  here 
now  be  construed  as  a  devise  to  issue,  heirs  or  de- 
scendants; and  on  this  hypothesis,  the  common  law 
rule  of  construction  should  be  inverted  so  as  to  require 
some  other  x>roof  that  by  'children'  the  testator  in- 
tended the  devise  for  such  only  as  were  living  when  he 
published  his  will ; "  for  there  is  no  necessity  for  mak- 
ing the  words,  '* shall  die  before  the  testator,"  refer 
merely  to  such  as  die  subsequent  to  the  date'of  the  will 
where  they  can  be  fairly  construed  to  embrace  as  well 
those  who  die  before. 

It  is  true  the  words,  "is  dead  at  the  making  of  the 
will,"  are  used  in  section  18,  chapter  113,  but  it  seems 
to  us,  with  the  same  consistent  purpose  to  change  the 
common  law  rule,'^  and  relieve  '  issue '  or  '  descend- 
ants '  from  the  harsh  operation  of  the  doctrine  of  sur- 
vivorship, the  following  words  are  added  to  the  other 
section :    "A  devise  to  children  embraces  grandchildren 
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when  there  are  no  children,  and  no  other  construction 
will  give  effect  to  the  devise." 

In  our  opinion,  the  constraction  given  to  the  statute 
in  Dunlap  v.  Shreve  is  proper,  and  the  case  of  Sheets 
v.  Grubbs  should  be  overruled.  It  therefore  follows 
that  the  issue  or  descendants  of  those  children  of  the 
testator's  brothers  and  sisters,  who  were  dead  at  the 
death  of  the  testator,  whether  they  died  before  or  after 
the  will  was  executed,  are  entitled  to  the  respective 
shares  of  the  estate  which  their  several  ancestors  would 
have  taken  if  alive ;  and  as  Waller  W.  Chenault  has  a 
right  to  the  share  that  his  father  would  take  if  alive, 
the  judgment  of  the  lower  court  is  reversed,  and  cause 
remanded  for  further  proceedings  consistent  with  this 
opinion. 

Judge  Pryor  not  sitting. 


[This  case  was  pending  on  a  petition  for  rehearing,  and  for  that  reason 
was  not  published  with  the  other  cases  of  January  Term,  1887.] 

Case  IS—PETITION  EQUITY— May  81,  1887. 

Kincaid,  &c.,  v.  McGowan,  &c. 

APPEAL   FROM    MENEFEE   CIRCUIT   COURT. 

1.  Deeds — Reservation  of  minerals  and  timber. — The  owner  of  land 
may  convey  a  surface  estate  in  fee  in  it,  and  reserve  to  himself  an 
estate  in  fee  in  the  minerals  or  any  particular  species  of  them,  in 
which  case  the  vendor  holds  a  distinct  and  separate  estate  in  tho  min- 
erals. By  this  severance  each  estate  is  subject  to  the  law  of  descent^ 
devise  and  conveyance. 
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2.  Same — An  estate  in  fee  in  land  carries  with  it  all  metals  and  minerals 
thereunder,  unless  the  metals  and  minerals  are  excepted  in  the  con- 
veyance, or  have  before  been  severed  in  ownership,  and  the  right 
thereto  vested  in  some  other  person. 

8.  Same — "When  the  mines  form  part  of  the  general  inheritance  they 
will  be  transferred  along  with  the  lands,  without  being  expressly 
mentioned  in  the  conveyance ;  but  when  they  have  a  distinct  pos-ses- 
sion  or  inheritance,  a  distinct  title  to  them  must  also  be  established. 

D.  sold  and  conveyed  to  M.  a  parcel  of  land  out  of  a  larger  bound- 
ary which  he  owned,  reserving  to  himself  "all  the  minerals  and  mines 
in  the  bowels  of  the  boundary,"  one-half  of  the  timber  and  a  mill- 
seat  thereon.  He  afterwards  conveyed  to  K.  the  boimdary  of  which 
this  was  a  part,  excepting  from  the  conveyance  so  much  of  the  bound- 
ary as  had  been  previously  conveyed  to  other  persons,  naming  tlicm. 
K.  claims  that  under  the  conveyance  from  D.  to  him  he  is  entitled  U) 
the  minerals  and  timber  which  D.  reserved  to  himself  in  the  convey- 
ance to  M.  Held — That  neither  the  mineral  and  timber  interest  nor 
the  mill-seat  passed  by  the  conveyance  to  K.,  as  these  interests  were 
separate  and  distinct  from  the  surface  right  conveyed,  and  apt  words 
were  required  to  convey  them. 

4.  Actions  to  quiet  title — Parties  to  action — Any  person,  having 

the  legal  title  and  possession  of  lands,  may  bring  an  action  in  equity 
in  the  circuit  court  of  the  county  where  the  land,  or  some  part  of  it, 
may  lie,  against  any  person  setting  up  a  claim  thereto,  for  the  pur- 
pose of  establishing  and  quieting  his  title  to  the  land,  and  all  of  the 
adverse  claimants,  whether  by  independent  titles  or  not,  may  be 
joined  as  defendants. 

5.  F.  J.  TRABIJE  FOR  appellants. 

1.  The  court  erred  in  requiring  plaintiffs  to  elect  whether  they  would 

prosecute  the  iirftt  or  second  and  third  paragraphs  of  their  petition. 

2.  The  plaintiffs  having  the  legal  title,  and  being  in  possession,  it  was 

proper  to  make  as  many  persons  parties  to  their  bill  as  have  adverse 
claims.  ( Armitage  v.  Wickliffe,  12  B.  M.,  494, 495;  Bissham's  Equity, 
sec.  575;  Beard  v.  Smith,  6  Mon.,  505;  Hiatt  v.  Calloway,  7  B.  M., 
180;  Dudley  v.  Trustees  of  Frankfort,  12  B.  M.,  612;  Gates  v.  Loftus, 
4  Mon.,  442;  7  Bush,  49.) 

3.  The  lower  court  erred  in  ruling  that  the  minerals  and  timber  could  not 

be  held  by  one  person  and  the  land  by  another,  and  that  the  title  to 
the  minerals  and  timber  within  the  Ixmndaries  set  out  in  the  deeds  to 
McGowan  passed  to  him  The  propertj'  in  minerals  and  timber  may 
be  vested  in  other  persons  than  the  owner  of  the  fee.  (Collier  on 
Mines,  page  15;  Earl  of  Cardigan  v.  Armitage,  3  B.  &  C,  197;  8  D. 
&  K.,  414;  Bainbridgc  on  Mines,  sees.  33  and  34;  Armstrong  v.  Cald- 
well, 53  Pa.  St.,  287;  Caldwell  v.  Copeland,  37  Fa.  St.,  430.) 
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W.  P.  D.  BUSH  AND  E.  P.  TRABUE  on  samb  side  in  petition  for 

REHBABINO  AND  MODIFICATION  OF  OPINION. 

1.  The  special  demurrer  did  not  and  could  not  raise  any  question  whatever 

as  to  the  legal  eifcK't  of  the  title  papers  therein  referred  to,  which 
were  filed  with  the  petition,  to  be  used  as  evidence  on  the  trial, 
(Civil  Code,  sees.  120,  128;  Green  Ac,  v.  Page,  &c.,  80  Ky.,  370; 
Haney,  &c.,  v.  Tempest,  &C.,  3  Met.,  96.) 

2.  The  deed  of  June  9,  1843,  passed  all  the  rights  and  estates  the  grantor 

then  had  in  the  tract  of  land  described,  and  therefore  passed  the 
timber,  minerals,  etc.,  which  he  had  expressly  reserved  to  himself  by 
deed  made  prior  to  that  date. 

As  to  rules  for  construction  of  deeds,  see  Blackstone,  vol.  2,  pp.  16, 
18;  3  Kent's  Com,,  pp.  401,  402 ;  1  Washb.  on  Real  Property.  4th  ed. 
top  page  8;  Williams  on  Real  Property,  pp.  13,  14;  Bingham  on 
Sale  of  Real  Property, "  pages  190,  239,  268,  295,  298;  Caldwell  v. 
Copeland,  87  Pa.  St.  Rep.,  427;  3  Washb.  on  Real  Property,  4th  ed., 
top  pp.  397-8;  lb.,  top  pp.  403-404;  lb.,  top  pp.  431,  433;  7  Dana, 
279-280;  I  Mason,  11;  Crosby  v.  Montgomery,  38  Vt.,  238.) 

WM.  LINDSAY  of  counsel  on  samb  side. 

PETERS  &  TYLER,  THOMAS  TURNER,  H.  0.  LILLY  &  SON  for 

APPELLEES. 

1.  The  court  did  right  in  requiring  plaintiffs  to  elect.    The  relief  sought 

against  Oray  is  inconsistent  with  that  sought  against  the  other  de- 
fendants. (U.  S.  Life  Ins.  &  Trust  Co.  v.  Nattier,  1  Handy,  217; 
Tompkins  v.  White,  8  How.,  520;  Civil  Code,  sees.  83,  84,  86;  8  Bush, 
646;  2  Duv.,  620;  13  B.  M.,403;  18  B.  M.,  655;  6  Bush,  36;  2  Bush, 
452;  1  Met.,  246.) 

2.  The  plain tifl^  do  not  state  facts  sufficient  to  show  their  right  to  main- 

tain an  action  to  quiet  title.  (Scott,  &c.,  v.  Means,  4  Ky.  Law  Rep., 
298;  Praley  v.  Peters,  12  Buah,  470;  2  Story,  826,  859.) 

8.*^By  his  deed  to  Plummer  and  Kincaid,  Duckham  did  not  pass  the 
timber,  minerals  and  mill-seat  which  he  had  reserved  to  himself  in 
the  deeds  to  tho  McGowans.     (Bainbridge  on  Mines,  p.  168.) 

4.  The  petition  does  not  sufficiently  describe  the  land  in  controversy. 
(Civil  Code,  sec.  126.) 

6.  The  demurrer  should  have  been  sustained,  because  large  quantities  of 
land  in  thp  petition  are  excluded  from  the  claim  of  the  plaintiff  to  the 
lands  named  in  the  Timmons  patent,  and  there  is  no  allegation  that 
the  defendants  are  not  claiming  within  the  bounds  of  the  excluded 
claims.  (Madison's  heirs  v.  Owens,  LittelKs  Select  Cases,  p.  281 ;  Tay- 
lor V.  Taylor,  8  A.  K.  Mar.,  19.) 
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JUDGE  BENNETT  dklivered  thk  opinion  of  thb  court. 

The  api)ellant's  petition  contains  three  paragraphs — 
the  first  against  William  Gray,  the  second  against  the 
appellees,  and  the  third  against  John  M.  Clayton.  The 
allegations  of  the  petition  which  are  common  to  all  of 
the  paragraphs  are,  that  on  the  fourth  day  of  January, 
1786,  the  Commonwealth  of  Virginia  granted  to  Dean 
Timmons  twenty -two  thousand  acres  of  land,  which  lie 
in  Menefee  and  Wolfe  counties,  this  State,  and  that 
Thomas  Duckham,  on  the  ninth  day  of  June,  1843,  he 
being  the  owner  thereof,  sold  said  survey  of  land  to 
Edward  Kincaid,  the  appellant's  ancestor,  and  Samuel 
Plummer,  except  the  tracts  previously  sold  by  Thomas 
Duckham  to  Powell  Ilose,  James  Cox  and  J.  P.  Mc- 
Gowan.  That  on  the  fourth  day  of  October,  1846, 
Samuel  Plummer  sold  his  undivided  interest  in  said 
land  to  Edward  Kincaid,  who  thereby  became  the 
owner  of  the  whole,  and  held  and  owned  said  land  at 
the  time  of  his  death,  except  the  tracts  which  he  had 
previously  sold  to  Dr.  William  Congleton,  Si)encer  and 
John ,  and  George  Centers.  That  the  appel- 
lants, as  the  children  and  grandchildren  of  Edward 
Kincaid,  he  having  died  intestate,  inherited  said  land 
from  him,  and  that  they  own  and  are  in  the  actual 
possession  of  the  same,  except  said  parcels  sold  by 
Edward  Kincaid,  and  the  tracts  sold  by  Duckham  to 
Powell  Rose,  James  Cox  and  J.  P.  McGowan. 

The  first  paragraph  of  the  petition  alleges  that  Wm. 
Gray  holds  a  deed  to  five  hundred  acres  of  said  land; 
that  the  deed  purports  on  its  face  to  have  been  executed 
by  Thomas  Duckham  as  the  attorney  in  fact  of  Edward 
Kincaid,  but  that  said  Duckham  had  no  authority  from 
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Edward  Kincaid  to  make  said  conveyance ;  and  that 
the  said  deed  is  void,  but,  nevertheless,  cast  a  cloud 
upon  their  title,  which  the  apixjUants  ask  the  chancel- 
lor to  remove  by  declaring  said  deed  to  be  void,  etc. 

The  second  i)aragraph  alleges  that  the  appellees  "are 
setting  up  some  sort  of  claim  to  some  part  or  interest 
in  the  said  balance  of  the  said  twenty-two  thousand- 
acre  tract,''  under  some  contract  made  with  Thomas 
Duckham,  the  vendor  of  Edward  Kincaid.  Appellants 
also  allege  that  they  do  not  know  the  exact  nature  of 
the  appellee's  claim,  but  do  know  that  they  are  giv- 
ing out  in  speeches  that  they  own  and  have  the  right 
to  hold,  x>ossess  and  sell  jiortions  of  said  plaintiflFs' 
lands,  and  also  the  minerals  under  and  timber  upon 
certain  other  parts  of  said  survey  of  twenty- two  thou- 
sand acres,  which  minerals  and  timber  belong  to  these 
plaintiffs.  It  is  also  alleged  that  the  claim  of  the 
api)ellees,  although  groundless,  impairs  the  value  of 
the  api)ellants'  land  and  casts  a  cloud  upon  their  title. 
The  chancellor  is  asked  to  compel  appellees  to  exhibit 
any  title  they  may  have  to  said  land,  or  to  the  minerals 
and  timber  under  and  upon  any  land  lying  within  the 
said  twenty -two  thousand-acre  survey;  and  that  the 
api)ellants'  title  be  quieted,  etc.  The  third  paragraph 
alleges  that  John  M.  Clayton  "asserts  that  he  holds 
title  to  some  portion  of  the  said  balance  of  the  twenty- 
two  thousand-acre  survey,  as  the  remote  vendee  of 
Thomas  Duckham,  and  gives  out  publicly  that  he  can 
sell  and  pass  a  good  title  to  purchasers,  and  that  these 
plaintiffs  have  not  a  good  title,"  whereby  he  greatly 
impairs  the  vendible  value  of  their  estate.  They  also 
allege  that  the  claim  of  Clayton  is  groundless.    They 
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asK  that  lie  be  required  to  exhibit  his  claim  of  title, 
and  that  their  title  be  quieted,  etc. 

Upon  motion  of  the  appellees,  the  lower  court  re- 
quired the  appellants  to  elect  to  proceed  on  the  first 
paragraph  or  second  and  third  paragraphs.  The  appel- 
lants excepting  to  the  ruling  of  the  court,  elected, 
under  protest,  to  proceed  on  the  second  and  third 
paragraphs. 

Thereafter  the  appellants  amended  the  second  par- 
agraph of  their  petition.  The  appellees  then  entered 
a  general  and  special  demurrer  to  the  second  para- 
graph of  the  appellants'  i)etition  as  amended,  both 
of  which  were  sustained  by  the  lower  court,  and  the 
appellants  electing  to  stand  by  their  j)leadings,  the 
second  paragraph  was  dismissed.  They  have  appealed 
to  this  court.  The  amended  petition  sets  out  a  more 
specific  description  of  the  land  claimed  by  api)ellants. 
It  also  exhibits  two  deeds  of  conveyance  from  Thomas 
Duckliam  to  James  P.  McGowan,  the  first  dated  the 
second  day  of  February,  1842,  and  the  second  dated 
the  twenty-first  of  November,  1842.  The  first  deed 
conveys  a  certain  boundary  within  the  twenty- two 
thousand-acre  survey,  but  "reserves"  to  the  grantor 
''all  minerals  and  mines  in  the  bowels  of  the  bound- 
ary" conveyed,  '*and  one-half  of  the  timber  included 
in  said  boundary,  and  a  mill-site  on  Glady  creek." 

The  second  deed  conveys  a  certain  other  boundary 
of  land  within  said  twenty-two  thousand-acre  survey, 
but  reserves  to  the  grantor  ''one-half  of  all  the  mines 
and  minerals  in  the  bowels  of  the  earth"  within  said 
boundary,  and  '* one-half  of  the  timber  thereon,"  ex- 
cept on  the  south  side  of  the  river.     On  that  side  he 
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reserves  all  of  the  timber,  except  that  which  is  ''on 
Swift  Camp." 

It  is  alleged  in  the  appellants'  amended  petition  that 
the  minerals  and  timber  claimed  in  their  original  peti- 
tion are  the  minerals  and  timber  reserved  in  these  two 
deeds.  The  special  demurrer  raises  the  question  of 
the  appellants'  right  to  these  minerals  and  timber. 
We  will  dispose  of  that  question  first.  The  appel- 
lants' contention  is  that  they  are  entitled  to  the  min- 
erals and  timber  reserved  by  Duckham  in  said  con- 
veyances, by  virtue  of  his  deed  to  Edward  Kincaid 
and  Samuel  Plummer,  dated  the  ninth  of  June,  1843, 
which  conveyed  to  them  all  of  the  twenty-two  thou- 
sand-acre survey  of  land,  only  deducting  therefrom 
*'what"  Duckham  had  sold  and  made  deeds  to  prior 
to  that  date.  In  other  woris,  that  Duckham' s  reser- 
vations in  said  deeds,  being  a  landed  estate  of  inherit- 
ance in  himself,  were  included  in  his  conveyance  of 
the  entire  twenty-two  thousand-acre  survey,  which 
conveyance,  to  Edward  Kincaid  and  Samuel  Plummer, 
only  excepted  the  surface  conveyances  previously  made 
by  him. 

An  estate  in  fee  in  land  carries  with  it  all  metals 
and  minerals  thereunder,  unless  the  metals  and  min- 
erals are  excepted  in  the  conveyance,  or  ''have  before 
been  severed  in  ownership,  and  the  right  thereto  vested 
in  some  other  i)erson."  The  surface  and  the  metals 
and  minerals  may  be  a  distinct  property  from  each 
other  by  separate  conveyances  from  individuals. 
(Bingham  on  Sales  of  Real  Property,  page  288.) 

Minemls  in  place  are  land.  They  are  subject  to  con- 
veyance.    The  surface  right  may  be  in  one  man  and 
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the  mineral  right  in  another.  Both  in  such  a  case  are 
land -owners.  They  own  separate  and  distinct  corporeal 
hereditaments.  (Caldwell  v.  Pulton,  31  Penn.  State  R., 
475.) 

The  owner  of  land  may  convey  a  surface  estate  in 
fee  in  it  and  reserve  to  himself  an  estate  in  fee  in  the 
minerals,  or  any  particular  species  of  them,  in  which 
case  the  vendee  holds  a  distinct  and  separate  estate  in 
the  surface,  or  soil,  and  the  vendor  holds  a  distinct  and 
separate  estate  in  the  minerals.  By  this  severance 
each  estate  is  subject  to  the  laws  of  descent,  of  devise, 
of  conveyance.  (Adam,  &c.,  v.  Briggs  Iron  Company, 
7  Gush.,  361.) 

Also,  by  the  severance  each  estate  is  as  distinct 
property  in  the  respective  owners  as  is  the  property  in 
a  two-story  house,  where  the  title  to  the  lower  story  is 
in  one  person  and  the  title  to  the  upper  story  is  in 
another  person.  An  action  of  ejectment  will  lie  in 
behalf  of  the  owner  of  the  surface  to  recover  it ;  also 
an  action  will  lie  in  behalf  of  the  owner  of  the  mineral 
estate  to  recover  it;  also,  the  right  of  either  owner 
may  be  barred  by  the  statute  of  limitations. 

Now,  then,  Duckham  sold  to  McGowan  two  parcels 
of  land  out  of  a  larger  boundary  which  he  owned. 
These  two  parcels  of  land  were  each  designated  and 
set  apart  by  metes  and  bounds,  thereby  becoming  sepa- 
rate and  distinct  tracts  of  land,  not  only  from  each  | 
other,  but  from  Duckham' s  remaining  portion  of  the  i 
survey.  The  title  to  the  surface  or  soil,  however,  was 
only  conveyed  to  McGowan  in  each  of  these  bound- 
aries, together  with  such  portions  of  the  mioerals  and 
timber  as  above  set  forth.  Duckham  retained  his 
title  to  the  other  minerals  and  timber,   also  a  mill- 
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site  on  one  of  the  tracts.  The  interest  that  he  re- 
tained was  a  separate  and  distinct  interest  in  the 
two  boundaries,  which  interest  by  the  said  convey- 
ances, by  metes  and  bounds,  l^ecame  separate  and 
distinct  from  the  remaining  portion  of  the  survey. 
Indeed,  it  not  only  became  a  distinct  interest  from 
the  remaining  portion  of  the  survey,  but  a  distinct 
and  separate  estate  from  the  surface  estate  which  was 
conveyed  to  McGowan.  So  Duckham  owned,  after 
these  two  conveyances,  an  absolute  estate  in  all  of 
the  remaining  portion  of  the  twenty -two  thousand - 
acre  survey,  and  also  owned  a  distinct  estate  in  the 
other  two  parcels,  consisting  of  minerals,  timber  and 
a  mill-site.  He  sold  to  Edward  Kincaid  and  Samuel 
Pluinmer  the  remaining  survey,  which  he  called,  in 
the  deed  of  conveyance,  land.  Of  course  this,  by 
operation  of  law,  passed  title  within  that  boundary 
to  the  vendees  to  the  center  of  the  earth,  and  included 
the  minerals  therein.  In  that  deed  he  expressly  de- 
ducted the  parcels  of  land  theretofore  conveyed.  In 
these  parcels  he  owned  a  mineral  and  timber  interest 
and  a  mill-site.  These  parcels  were  separate  parcels 
from  the  portions  sold  to  Kincaid  and  Plummer  ;  also 
Duckham' s  interest  therein  was  separate  from  said 
portion. 

Now,  it  seems  to -us  clear  that  the  deed  from  Duck- 
ham to  Kincaid  and  Plummer  did  not  embrace  the 
separate  and  distinct  mineral  and  timber  interest  and 
mill-site  that  Duckham  owned  in  these  two  tracts  of 
land,  which  had  been  previously  separated  from  the 
portion  of  the  survey  sold  to  Kincaid  and  Plummer. 

Bainbridge,  on  the  Law  of  Mines  and  Minerals,  Amer- 
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ican  ed.,  side  page  129,  says :  ''When  the  mines  form 
part  of  the  general  inheritance,  they  will,  of  course, 
be  transferred  along  with  the  lands,  without  being  ex- 
pressly mentioned  in  the  conveyance,  but  when  they 
form  a  distinct  x)ossession  or  inheritance,  a  distinct  title 
to  them  must  also  be  established." 

"In  the  latter  situation  the  mines  will  still,  of 
course,  retain  the  qualities  of  real  estate,  and  will  be 
transferred  by  conveyances  applicable  to  the  particular 
disposition  of  them  intended  to  be  made." 

So  it  seems  that  the  mineral  and  timber  interest  and 
mill-site  reserved  by  Duckham,  in  these  two  tracts  of 
land,  being  a  distinct  interest  from  the  surface  right 
conveyed,  and  also  being  separated  from  the  balance 
of  the  twenty-two  thousand-acre  survey  by  designated 
boundaries,  it  would  require  apt  words  to  convey  these 
separate  interests.  To  illustrate,  suppose  the  mill- 
site  reserved  had*  had  upon  it  a  tine  flouring  mill,  or 
there  had  been  a  valuable  stone  quarry  (which  is  a 
mineral  interest)  opened  on  the  land,  or  a  fine  lead 
or  silver  seam  on  it,  worth  thousands  of  dollars,  would 
it  be  contended  that  the  conveyance  of  the  adjoining 
portion  of  the  survey — we  say  adjoining,  because  the 
two  tracts  had  become  separated  from  it  by  metes  and 
bounds — would  include  these  interests^  Surely  not. 
The  unhesitating  answer  would  be  that  these  were 
iistinct  and  separate  interests,  which  could  only  be 
conveyed  by  apt  words. 

We  think,  therefore,  that  the  lower  court  did  right 
in  sustaining  the  special  demurrer  to  the  second  par- 
agraph of  the  petition 

The  next  question  is,  was  the  general  demurrer  right- 
fully sustained? 
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It  is  distinctly  allied  in  the  petition  that  the  ap- 
pellants have  the  legal  title  to  all  of  the  balance  of  the 
twenty-two  thousand-acre  survey,  after  deducting  the 
parcels  previously  sold  by  Duckham,  and  the  parcels 
sold  by  Edward  Kincaid  after  his  purchase,  and  that 
they  are  in  the  actual  possession  of  said  balance,  less 
about  one  thousand  acres  occupied  by  squatters.  It  is 
also  alleged,  in  substance,  in  the  first  paragraph,  that 
Gray  claims  title  to  five  hundred  acres  of  this  balance 
under  a  deed  which  is  void.  It  is  alleged,  in  the  second 
paragraph,  that  the  appellees  claim  some  of  this  bal- 
ance by  some  kind  of  title  derived  from  Thomas  Duck- 
ham.  It  is  also  alleged  that  Clayton  claims  a  part 
of  said  land  by  some  kind  of  title  derived  from  Duck- 
ham. 

By  an  act  of  the  Legislature,  approved  March  9, 
1854,  it  is  provided:  "That  hereafter  it  shall  and  may 
be  lawful  for  any  person,  having  both  the  legal  title 
and  possession  of  lands,  to  institute  and  prosecute 
suit  by  iietition  in  equity,  in  the  circuit  court  of  the 
county  where  the  lands,  or  some  part  thereof,  may  lie, 
against  any  other  pei'son  setting  up  claim  thereto ;  and 
if  the  plaintiflE  shall  be  able  to  establish  and  does  es- 
tablish his  title  to  said  land,  the  defendant  shall  be 
by  the  court  ordered  and  decreed  to  release  his  claim 
thereto,''  etc.  This  act  was  not  repealed  by  the  Gren- 
eral  Statutes,  and  is  now  in  full  force. 

Pomeroy,  in  his  work  on  Remedies  and  Remedial 
Rights,  section  369,  in  treating  of  actions  to  quiet  titles^ 
says :  *'  The  very  object  of  the  proceeding  assumes  that 
there  are  other  claimants,  adverse  to  the  plaintiff,  set- 
ting up  titles  and  interests  in  the  land  or  other  subject- 
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matter  hostile  to  his.  Of  course,  all  these  adverse 
claimants  are  proper  parties  defendant,  and  if  the  de- 
cree is  to  accomplish  its  full  effect  of  putting  all  litiga- 
tion to  rest,  they  are  necessary  defendants."  He 
further  says,  on  the  same  page,  that  "this  action  has 
been  greatly  extended  by  statute,  especially  in  the 
Western  States,  and  is  there  an  ordinary  means  of 
trying  a  disputed  title  beween  two  opposite  claim- 
ants. The  general  sooi)e  of  these  statutes  is  as  fol- 
lows :  The  plaintiff  must  .be  in  possession  claiming  an 
estite  in  the  lands.  The  adverse  claimant  or  claimants 
must  be  out  of  possession,  and  must  assert  a  hostile 
title  or  interest.  In  this  condition,  the  possessor  of 
the  land,  without  waiting  for  any  proceeding,  legal  or 
equitable,  to  be  instituted  against  him,  may  take  the 
initiative,  and,  by  commencing  an  equitable  action, 
may  compel  his  adversaries  to  come  into  court,  assert 
their  titles,  and  have  the  controversy  put  to  rest  in 
a  single  judgment.  It  is  plain,  thei'efore,  that  this 
statutory  suit  is  the  converse  of  the  legal  action  of 
ejectment." 

So  it  is  clear  that  by  the  act  of  the  Legislature  of 
the  ninth  of  March,  1854,  any  person,  having  the  legal 
title  and  possession  of  land,  may  bring  an  action  in 
equity  in  the  circuit  court  of  the  county  where  the 
land  or  some  part  of  it  may  lie,  against  any  person 
setting  up  claim  thereto,  for  the  purpose  of  establish- 
ing and  quieting  bis  title  to  said  land.  But  for  this 
remedy,  what  remedy  would  the  owner  of  the  legal 
title  and  possessor  of  the  land  have?  He  can  not 
bring  an  action  of  ejectment,  because  he  has  the  pos- 
session   of    the    land.      The    adverse    claim,    however 
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wortliless  it  may  be,  clouds  his  title,  and  may  be  used 
Injuriously  to  embarrass  and  belittle  it,  and  to  greatly 
depreciate  its  market  value;  for  prudent  persons  would 
neither  buy  the  property,  a*  a  fair  value,  while  thus 
affected,  nor  loan  money  ui)on  its  security,  although 
assured  by  the  best  lawyers  that  the  adverse  claim  was 
worthless.  The  object  of  the  statute  was,'  therefore, 
to  provide  a  certain  remedy,  notwithstanding  the  fact 
that  equity,  independently  of  the  statute,  affords  sub- 
stantially the  same  remedy. 

The  suit  authorized  by  the  statute  of  the  ninth  of 
March,  1854,  is  the  converse  of  the  legal  action  of 
ejectment.  See  Pomeroy,  supra.  And  this  court  in 
Woolfolk,  &c.,  V.  Ashby,  &c.,  2  Met.,  288,  having 
decided  that  an  action  of  ejectment  will  lie  against  as 
many  persons  as  hold  an  adverse  possession  of  the 
land,  although  each  one  holds  the  possession  of  a  dis- 
tinct parcel  from  the  other,  and  by  a  distinct  claim  of 
right,  it  follows  that,  under  the  statute,  supra^  in  an 
action  to  quiet  the  title  to  land,  all  persons  setting  up 
claim  thereto,  whether  or  not  each  claims  a  separate 
parcel  of  the  land  by  distinct  right,  may  be  joined  iit 
the  suit  as  defendants. 

Also,  it  seems  clear  that  in  an  equitable  action  to 
quiet  the  title  to  land,  independently  of  the  statutory 
authority,  all  of  the  adverse  claimants,  whether  by 
independent  titles  or  not,  may  be  joined  as  defendants. 
Indeed,  as  the  object  to  be  accomplished  is  the  putting 
of  all  litigation  about  the  title  to  rest,  it  is  not  only 
desirable,  but  proper  to  make  all  adverse  claimants 
defendants.     (See  Pomeroy,  supra.) 

In  the  case  of   Scott,  &c.,  v.  Means,  &c.,  80  Ky., 
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460,  the  petition  did  not  disclose  that  there  was  a 
controversy  between  the  parties  as  to  the  location  of 
the  boundary.  It  simply  alleged  that  the  defendants 
had  trespassed  upon  plaintiffs  lands,  and  slandered 
their  title.  For  trespass  upon  land  or  the  slander  of 
title  an  action  at  law  for  compensatory  damages  is 
ordinarily^  an  adequate  remedy.  Therefore,  this  court 
held,  in  that  case,  that  an  action  in  equity  to  quiet 
title  and  settle  the  question  as  to  the  alleged  trespass 
would  not  lie.  Also,  that  as  the  plaintiffs  right  in  the 
possession  of  the  land  in  dispute  could  be  settled  by 
an  action  at  law,  such  action  at  law  should  have  pre- 
ceded an  action  in  the  nature  of  a  bill  of  peace.  The 
other  cases  relied  on  by  appellees  involve  the  same 
principle.  Those  cases  are  unlike  this.  Here  the  ap- 
pellants, as  alleged  by  them,  are  the  legal  owners  of 
the  land,  and  have  the  actual  possession  of  it'.  The 
appellees  are  not  complained  of  as  trespassers  or  slan- 
derers of  the  title,  but  as  adverse  claimants  of  the  title, 
which  beclouds  the  appellants  title,  and  injures  the 
market  value  of  their  land.  For  this  wrong  there  is 
no  redress,  except  by  an  action  in  equity  to  quiet 
title. 

We  think  that  the  lower  court  erred  in  sustaining 
the  general  demurrer  to  the  second  paragraph  of  the 
I)etition  and  in  ruling  the  appellants  to  elect. 

For  these  reasons  the  judgment  of  the  lower  court 
is  reversed,  and  the  case  is  remanded,  with  directions 
for  further  proceedings  consistent  with  this  opinion. 

Judge  Holt  not  sitting. 
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Cask  14— PETITION  EQUITY— J anuabt  10. 

Kowe,  Executor,  &c.,  v.  Fogle,  &e. 

APPEAL   FROM   OHIO  CIRCUIT  COURT. 

Attobnxt's  Libn. — When  a  plaintiff,  in  good  faith,  dismisses  hi»  action^ 
whether  in  contract  or  tort,  receiving  nothing  from  the  defendant, 
the  attorney  for  the  plaintiff  has  no  lien  for  his  fee,  and,  therefore, 
mast  look  to  the  plaintiff  and  not  the  defendant 

EDWARD  W.  HINES  for  Appellant. 

Where  the  plaintiff  dismisses  his  action  without  receiving  any 
thing  from  the  defendant,  the  attorney  for  the  plaintiff  has  no  lien 
for  his  fee,  and  can  not  look  to  the  defendant.  (Gen.  Stats.,  chap.  6, 
art.  1,  sec,  15;  Evans  v.  Bell,  6  Dana,  480;  Elwood  v.  Wilson,  21 
Iowa,  627;  Weeks  on  Attorneys  at  Law,  sec.  379;  Overton  on  the 
Law  of  Liens,  sec.  59;  Wood  v.  Anders,  5  Bush,  602;  Hutchinson  v. 
•  Pettes,  18  Vt.,  614;  Piatt  v.  Jerome,  19  How.,  884;  Brown  v.  Com- 
stock,  10  Barb.,  68;  Young  v.  Dearborn,  27  N.  H.,  824,  881;  Sim- 
mons V.  Almy,  108  Mass.,  83;  Henchey  v.  Chicago,  41  UL,  186;  83; 
Am.  Dec.,  note  765-759.) 

J.  EDWIN  ROWE  OF  counsel  on  same  side. 

J.  E.  FOGLE  FOR  APPELLEE. 

1.  There  can  be  no  reversal  because  there  was  no  objection  to  appellee's 
motion  for  a  rule;  no  separation  by  the  court  of  its  conclusions  of 


Digitized  by  VjOOQIC 


106  KENTUCKY  REPORTS.  [Vol.88. 


Rowe,  Executor,  &c.,  v.  Fogle,  &c. 


law  and  fact ;  no  motion  for  a  new  trial,  and  no  bill  of  exceptions. 
(Civil  Code,  sees.  381,  882,  388  and  628.) 

2.  To  entitle  the  plaintiff's  attorneys  to  a  lien,  it  is  not  necessary  that  the 
suit  should  be  prosecuted  to  judgment.  The  statute  was  intended  to 
protect  attorneys  before,  as  well  as  after  judgment.  (Gen.  Stat^., 
chap.  6,  art.  1,  sec.  16;  4  Bush,  16,  17;  9  Bush,  661;  Weeks  on  at- 
torneys at  Law,  sec.  879.) 

8.  The  dismissal  of  plaintiff's  action  was  fraudulent,  being  intended  to 
defeat  the  claim  of  appellees,  and  therefore  should  not  be  sanctioned 
by  the  court. 

THOMAS  H.  HINES  OF  counsel  on  same  side. 

JUDGE  PRYOR  deliysbbd  the  opinion  of  the  goubt. 

The  lien  asserted  or  allowed  an  attorney  for  his  ser- 
vices in  this  State  is  purely  statutory.  When  the 
demand  arises  out  of  contract,  and  is  placed  in  the 
hands  of  an  attorney  to  be  collected  by  suit  or  other- 
wise, the  attorney  has  a  lien  ;  or  where  the  claim  is 
reduced  to  judgment,  whether  in  contract  or  for  a 
tort,  or  the  property  is  recovered,  the  attorney  has 
his  lien.  (General  Statutes,  chapter  5,  article  1,  sec- 
tion 15.)  The  payment  by  the  debtor  to  the  -creditor 
of  a  claim  arising  out  of  contract,  with  notice  that  it  is 
in  the  hands  of  an  attorney  for  collection,  will  not 
deprive  the  attorney  of  his  lien,  and  an  action  brought 
by  the  attorney  would  be  deemed  suflBicient  notice. 
Suppose,  however,  that  no  action  is  brought,  and  the 
plaintiff  regards  his  claim  as  worthless,  and  proposes 
to  withdraw  it  from  the  attorney,  or  to  dismiss  it  after 
suit  has  been  instituted,  is  the  statute  giving  the  lien 
to  be  so  construed  as  to  prevent  an  abandonment  of 
the  claim,  if  done  in  good  faith,  and  not  with  a  view 
of  defeating  the  lien.  Such  a  construction  would  re- 
sult in  useless  litigation,  and  compel  the  payment,  by 
the  defendant,  to  the  attorney  of  the  plaintiff  of  his 
fee,  or  submit  to  a  litigation  upon  an  alleged  cause  of 
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action,  when  both  parties,  plaintiff  and  defendant, 
agree  that  no  recovery  can  be  had. 

Where  the  defandant  has  paid  or  agrees  to  pay  the 
plaintiff  for  withdrawing  the  suit,  or  the  claimant 
receives  a  consideration  for  forbearing  to  sue  when 
the  claim  is  in  the  hands  of  the  attorney,  and  so 
known  to  the  defendant,  the  rule  would  be  different. 

In  cases  of  tort,  before  judgment,  this  court  has 
held,  and  still  holds,  that  the  statute  under  which 
such  liens  are  asserted  does  not  prevent  the  parties 
from  settling  the  litigation,  and  in  such  a  case  the 
attorney  must  look  alone  to  his  client  for  compensa- 
tion. 

In  this  case,  both  the  parties,  plaintiff  and  defendant, 
agreed  that  the  action  in  which  the  lien  is  asserted 
should  be  dismissed,  each  party  paying  his  own  costs. 
Nothing  was  recovered  by  the  defendant  from  the 
plaintiff,  and  no  recovery  had  by  the  latter,  and  there 
is  nothing  in  the  record  showing  that  the  object  to  be 
accomplished  was  to  defeat  the  claim  of  the  attorneys 
for  their  services.  The  plaintiff,  in  good  faith,  dis- 
missed the  action,  and  there  was  no  reason  for  com- 
pelling the  defendant  to  pay  the  attorneys  of  the 
plaintiff  one  hundred  dollars,  or  any  other  sum  for 
their  services.  They  must  prosecute  their  claim  against 
the  plaintiff  and  not  the  defendant. 

The  judgment  below  is  reversed,  with  directions  to 
discharge  the  rule. 
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Case  16— PETITION  ORDINARY— January  10. 

Clark  V.  Miller. 

afpsal  from  jx7fsrs0k  court  of  common  plbaa. 

1.  The  husband  is  liable  fob  the  wife's  debts  contracted  before 

MARRIAGE  to  the  extent  of  the  value  of  personal  estate  which  he  has  re- 
ceived by  her ;  and  it  is  immaterial  that  the  personal  estate  which  he 
has  thus  received  was  exempt  from  seizure  for  debt  when  held  by  the 
wife  prior  to  her  marriage,  and  is  still  exempt  in  the  husband's  hands. 
Notwithstanding  this  fact,  he  is  personally  liable  to  the  extent  of  the 
value  of  the  personal  estate  received. 

2.  Affidavit  for  attachment — The  affidavit  for  an  attachment  may 

be  made  by  the  plaintiff's  attorney  when  the  plaintiff  is  absent  from 
the  county,  and  if  the  petition  sets  forth  the  grounds  of  attachment, 
the  attorney's  verification  of  the  petition  is  a  sufficient  affidavit.  He 
thereby  makes  the  statement  of  the  client  his  own  affidavit. 
8.  Same — The  statement:  "He  says  statements  in  the  foregoing  petition 
are  true,"  is  a  sufficient  verification  to  autnorize  an  attachment,  being 
a  substantial  compliance  with  the  statute.  It  is  manifest  that  the 
omission  of  the  word  "the"  was  a  mere  oversight  of  the  draftsman. 

CHAS.  CARROLL  for  appbluant. 

When  the  husband  receives  from  the  wife  personal  property  owned 
by  her  at  the  time  of  the  marriage,  and  exempt  from  executipn  be- 
cause she  was  a  house-keeper  with  a  family  at  the  time  of  marriage, 
he  is  not  liable  to  the  extent  of  the  value  of  the  property  for  her 
debts  contracted  previous  to  the  marriage.  (Gen.  Stats.,  chap.  62,  art. 
.  2,  sec.  4,  Louis  v.  James,  9  Ky.  L.  R.,  24.) 

FARLEI6H  &  STRAUS  for  appellee. 

By  the  terms  of  the  statute,  the  husband  is  liable  for  the  debts  of 
the  wife  contracted  before  the  marriage,  to  the  extent  of  the  value  of 
the  property  received  from  her,  regardless  of  whether  the  property 
was  exempt  from  her  debts  prior  to  the  marriage. 

JUDGE  HOL't  delivered  the  opinion  of  the  court. 

The  appellee,  W.  H.  Miller,  sues  to  recover  a  per- 
sonal judgment  against  the  appellant,  L.  W.  Clark, 
upon  a  debt  created  by  the  wife  of  the  latter  prior  to 
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her  marriage  to  him,  upon  the  ground  that  he  received, 
by  her,  personal  property  greater  in  value  than  the 
debt. 

A  recovery  is  resisted  upon  the  ground  that  before 
und  at  -the  time  of  their  marriage,  she  was  a  bona  fide 
house-keeper  with  a.  family  of  this  Commonwealth; 
that  all  the  personal  proi)erty  then  owned  by  her  and 
received  by  her  husband  from  her,  was,  under  the  law, 
exempt  from  seizure  for  debt,  and  that  upon  their 
marriage,  he  at  once  became,  and  has  ever  since  re- 
mained, a  house-keej)er  with  a  family,  owning  no  per- 
sonalty save  that  received  from  his  wife.  * 

^Section  4,  article  2,  chapter  52,  of  the  General  Stat- 
utes, provides:  ''The  husband  shall  not  be  liable  for 
any  debt  or  responsibility  of  the  wife  contracted  or 
incurred  before  marriage,  except  to  the  amount  or 
value  of  whatever  he  may  receive  by  her  independent 
of  real  estate." 

It  is  urged  that  his  liability  should  be  confined  to 
the  value  of  such  property  derived  by  him  from  the 
wife  as  was  liable  for  her  debts  prior  to  the  marriage; 
that  this  is  the  proper  construction  of  the  statute, 
and  that  it  would  be  unreasonable  to  hold  him  respon- 
sible to  her  creditors  for  the  value  of  property,  which, 
when  it  was  held  by  her,  could  not  be  reached  for  her 
debt,  and,  as  is  claimed,  can  not  now  be  taken  from 
him  by  reason  of  the  exemption.  In  other  words, 
that  the  change  of  ownership,  by  reason  of  the  mar- 
riage, has  not  prejudiced  the  creditors. 

The  language  of  the  statute  is  quite  comprehensive. 
It  makes  the  husband  liable  for  the  value  of  whatever 
he  receives  by  the  wife,  aside  from  real  estate.     Its 
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terms  certainly  include  property  which  was  exempt  to 
the  wife  prior  to  the  marriage.  In  arriving,  however, 
at  the  proper  construction  of  a  stiartute,  its  words  are 
not  merely  to  be  considered,  but  also  the  intention  of 
the  law-maker  as  well  as  the  reason  for  its  enaotment. 
The  spirit  and  purpose  of  it  must  control.  The  lan- 
guage employed  is  but  an  aid  to  their  ascertainment. 

By  the  strict  rule  of  the  common  law,  the  husband 
is  liable,  during  coverture,  for  all  the  debts  of  the  wife 
contracted  prior  to  their  marriage,  although  she  may 
come  to  him  entirely  portionless.  This  rule  was  not 
only  unjust,  but  inimical  to  the  creation  of  the  mar- 
riage relation.  Our  Legislature,  therefore,  changed  it, 
and  made  the  husband  responsible  only  to  the  extent  of 
the  value  of  the  property  received  by  him.  The  only 
reason  for,  and  the  only  test  of  this  liability  furnished 
in  the  act  by  the  law-making  power,  is  the  reception 
of  the  property,  and  to  it  we  must  look  in  determin- 
ing the  extent  of  this  innovation  upon  the  common 
law,  instead  of  the  condition  of  the  wife's  creditor 
before  and  after  her  marriage.  Prior  thereto,  she 
was  personally  liable  for  the  debt.  Her  right  to  say 
that  the  property  was  exempt  from  seizure  for  its  pay- 
ment, was  personal  to  her,  arising  out  of  her  condition. 
She  might  have  paid  it,  if  she  had  chosen  to  do  so, 
through  means  derived  from  this  property.  She  might 
have  pledged  it  for  its  payment,  or  if  she  had  ceased 
to  be  a  house-keeper,  it  would  have  been  liable.  By 
her  marriage^  however,  it  became  the  property  of  her 
husband,  and  in  truth  it  may  be  proi)erly  said  that 
her  creditor  is  prejudiced  by  the  change,  or  at  least 
may  be,  unless  the  husband  can  be  held  liable  for  its 
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value.  The  reason  for  this  statutory  liability  is  that 
his  estate  has  been  increased  to  the  extent  of  the  value 
of  the  wife's  property.  This  much  has  been  added  to 
it,  and  whether  the  identical  property  thus  received 
be  exempt  or  not  to  him  as  the  head  of  a  family,  yet 
we  see  no  just  or  sufficient  reason  why  he  should  not 
be  personally  liable  to  the  extent  of  its  value.  Indeed,, 
a  different  rule  would  lead  to  injustice.  Here  the 
creditor  has  attached  a  debt  owing  to  the  husband, 
and  claims  the  right  to  subject  enough  of  it  to  satisfy 
his  claim  created  by  the  wife,  because  the  husband 
received  more  in  value  by  the  marriage  than  the 
amount  of  it. 

Now,  suppose  A  has  ten  thousand  dollars  owing  to 
him.  He  marries  B,  who,  at  the  time,  owes  C  two> 
hundred  dollars,  and  gets  by  her  property  worth  five 
hundred  dollars.  It  becomes  absolutely  his  by  the 
marriage.  He  sells  it,  and  his  estate  then  amounts  to 
ten  thousand  five  hundred  dollars,  and  all  opportunity 
of  payment  to  C  is  gone,  unless  A  is  to  be  held  per- 
sonally  liable.  In  such  a  case  there  is  no  good 
reason  why  the  husband  should  not  be  personally 
liable  for  this  ante-nuptial  debt  of  the  wife.  His 
estate  has  been  increased  that  much  and  more;  he 
has  received  the  property;  and  this  is  the  ground 
upon  which  the  Legislature,  and  justly,  in  our  opinion, 
based  his  personal  liability.  It  should  not  be  made  to 
depend  upon  the  amount  of  property  he  owns  at  his 
marriage,  nor. upon  its  previous  stcUuSj  but  upon  its 
value  when  lie  obtains  it.  He  is  not  to  be  regarded  as 
a  donee  or  a  purchaser.  The  common  law  made  him 
liable  during  the  coverture  for  all  of  the  ante-nuptial 
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debts  of  the  wife,  whether  he  received  property  by 
her  or  not,  u]X)n  the  score  of  duty  to  discharge  all  of 
her  obligations.  He  was  not  liable  as  a  debtor,  but  as 
the  husband.  Our  Legislature,  I'ecognizing  the  hard- 
ship of  this  rule,  restricted  this  liability  to  the  value 
♦of  what  he  might  receive  by  her.  The  limitation  as 
to  the  liability  was  for  his  benefit,  and  in  conferring 
it  the  Legislature  have  seen  proper  to  say,  as  tbey  had 
a  right  to  do,  that  he  shall  be  liable  to  the  extent  of 
the  value  of  aU  the  proi)erty  derived  from  her.  The 
law  upon  marriage  vests  the  title  to  the  wife's  person- 
alty in  the  husband  absolutely.  The  common  law 
made  him  pay  all  of  her  debts  if  enforced  during  the 
marriage  without  regard  to  what  she  might  bring  him ; 
and  the  statute  has  merelv  narrowed  this  liability, 
based  upon  duty,  to  a  certain  limit.  In  our  opinion, 
the  language  of  the  statute,  the  history  of  the  law 
upon  this  subject,  as  well  as  justice  and  reason,  demand 
this  construction. 

The  grounds  of  the  attachment  in  this  case  were  set 
out  in  the  petition.  It,  of  course,  purjxirted  to  be  the 
statement  of  the  plaintiff.  It  was  verified,  however, 
by  the  attorney,  the  verification  stating  that  the  plain- 
tiff was  absent  from  the  county.  Section  196,  of  the 
Civil  Code,  authorizes  the  making  of  an  order  of  at- 
tachment upon  the  filing  of  an  affidavit  of  the  plain- 
tiff, setting  forth  certain  grounds  for  it,  and  section 
550  provides:  *^\ny  affidavit  which  this  Code  requires 
or  authorizes  a  party  to  make,  may,  unless  otherwise 
expressed,  be  made  by  his  agent  or  attorney,  if  he  be 
absent  from  the  county.''  It  is  admitted  that  the  at- 
torney may,  •  in  the  absence  from   the  county  of   his 
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client,  make  the  affidavit,  but  it  is  insisted  that  a  state- 
ment purporting  to  be  that  of  the  client,  and  then  a 
verification  of  it  by  the  attorney,  is  not  sufficient.  In 
other  words,  that  the  statement  or  affidavit  of  the  latter 
must  set  forth  the  grounds  of  the  attachment.  He 
however,  verifies  the  statements  of  the  petition.  He 
says  they  are  true.  He  makes  the  statement  Of  the 
client  his  own  affidavit.  It  has  frequently  been  faetd 
that  if  a  verified  petition  contains  a  statement  of  all 
the  grounds  necessary  to  the  issual  of  an  attachment 
it  will  be  regarded  as  supplying  the  place  of  a  separate 
affidavit,  and  that  it  may  be  verified  by  the  agent  or 
attorney,  in  the  absence  from  the  county  of  the  client. 
(Savings  Institution  v.  Bank  of  Wheeling,  1  Met.,  166.) 

It  is  also  contended  that  the  verification  is  defective 
upon  the  ground  that  the  word  "the"  is  omitted  in 
the  statement:  '^He  says  that  statements '  in  the 
foregoing  petition  are  true."  It  is  manifest  it  was  a 
mere  omission  of  the  draftsman,  and  as  it  is,  it  is  sub- 
stantially sufficient. 

These  two  objections  to  the  sufficiency  of  the  order 
of  attachment  are  quite  technical.  It  is  true  the 
lemedy  is  an  extraordinary  one,  bom  of  the  statute, 
and  its  provisions  must  be  substantially  complied  with, 
but  mere  technical  objections  should  not  be  allowed  to 
defeat  their  operation. 

The  judgment  of  the  lower  court  conformed  to  the 
views  above  expressed,  and  is  therefore  affirmed. 


Judge  Pryor  delivered  the  following  dissenting 
opinion : 

The  husband  is  not  liable  in  this  case  for  several 
reasons :  First,  The  creditors  of  the  wife  had  no  right 
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to  subject  the  exempted  property  to  the  payment  of 
these  debts.  Second,  The  wife  had  the  right  to  give 
or  sell  that  property  to  another  without  making  the 
purchaser  or  donee  responsible  .to  the  creditors  of  the 
wife,  and  the  contract  of  marriage  vesting  the  title 
in  the  husband  as  against  creditors,  he,  like  any  other 
purchaser,  is  not  liable  for  its  value  to  satisfy  the 
debts  of  the  wife.  Third,  The  husband  owning  no 
property  but  that  obtained  by  the  marriage,  and  it 
being  exempt  by  law,  and  he  a  house-keeper,  the  ex- 
emption followed  the  property.  Fourth,  There  can  be 
no  such  rule  in  law  or  equity  that  would  forbid  the 
creditor  from  selling  the  proi)erty  because  it  is  exempt, 
and  at  the  same  time  make  the  debtor  liable  for  its 
value.  Fifth,  In  no  case  can  a  purchaser  for  value 
from  the  debtor  be  held  liable  to  the  creditors  of  the 
debtor  for  property  purchased,  where  the  consider- 
ation has  passed,  if  that  proi)erty,  at  the  time> 
was  exempt  from  seizure  and  sale  under  execution. 
Whether  the  consideration  was  that  of  marriage  or 
the  payment  of  money  is  immaterial. 


Case  16— PETITION  EQUITY— January  12. 

Wedekind,  &c.,  v.  Hallenberg,  &c. 
Kemp's  Ex'r  v.  Same. 

APPEALS  FROM  LOUISYILLE    LAW  AND  BQOITT  COURT. 

CoKBTRUCTiON  OF  DEVISE.— The  Uw  favors  that  construction  of  a  will 
which  will  render  estates  vested  and  not  contingent.  Therefore,  an 
estate  devised  vests  at  once  upon  the  testator's  death,  although  tbQ 
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possession  be  postponed,  if  it  is  apparent,  from  the  entire  will,  that 
the  postponement  of  payment  or  possession  is  merely  for  the  con- 
venience of  the  estate. 

A  testator,  by  his  will,  gave  to  his  sister  D.,  the  sum  of  $500  a  year, 
to  be  paid  by  his  executors  to  her  annually,  until  July  1,  1882;  and 
if  she  should  die  before  that  time,  this  annuity  to  be  paid  to  hor 
daughter  M.  On  the  1st  day  of  July,  1882,  if  D.  should  be  still 
living,  the  executors  were  to  set  apart  $5,000,  and  invest  the  same  in 
mortgage  notes,  the  interest  to  be  paid  to  D.  as  long  as  she  lived. 
Upon  her  death,  the  executors  were  to  invest  $8,000  of  said  sum  in 
real  estate  for  M.,  **the  title  to  the  same  to  be  made  to  her  with' a 
restriction  that  she  shall  not  have  power  to  sell  or  encumber  the  same 
in  any  way,  but  may  rent,  use  or  occupy  the  same,  and  upon  her 
death,  to  descend  to  her  heirs.*'  Said  investment  was  not  to  be  made 
in  any  event  until  after  July  1,  1882.  M.  died  prior  to  that  time, 
leaving  a  child  which  died  in  infancy.  D.  died  in  1885.  There  are 
three  sets  of  claimants  to  the  estate  devised  to  M. — the  heirs  of  the 
testator,  the  brothers  and  sisters  of  M.,  and  the  heirs  of  the  father  of 
M.*s  child,  the  father  having  survived  the  child.     Held — 

1,  The  devise  to  M.  vested  upon  the  testators's  death,  it  being 
apparent  from  the  entire  will  that  the  enjoyment  of  it  was  postponed 
merely  for  the  convenience  of  the  estate. 

2.  M.  took  the  fee,  and  not  merely  a  life  estate  with  remainder  to 
her  children,  the  words,  "and  upon  her  death  to  descend  to  her 
heirs"  being  words  of  inheritance,  and  not  words  of  purchaso. 
Therefore,  upon  her  death  her  child  took  the  estate  as  her  heir,  and 
not  under  the  will,  and  the  child  dying  in  infancy,  the  estate  de- 
scended, under  the  statute,  to  the  brothers  and  sisters  of  M. 

1j.  C.  WOOLFOLK  and  C.  B.  SEYMOUR  for  Wedbkind. 

1.  The  intention  of  the  testator,  to  be  gathered  from  the  entire  will,  must 

govern  its  construction.  The  law  favors  that  construction  of  a  de- 
vise which  will  cause  the  interest  to  vest,  and  not  to  be  contingent. 
(Williamson  v.  Williamson,  18,  B.  M.,  874;  Roberts  v.  Brinker,  4 
Dana,  571;  Grigsby  v.  Breckinridge,  12  B.  M.  630.) 

2.  The  word  "  heirs  "  is  a  word  of  limitation,  describing  the  extent  of  the 

estate  of  the  first  taker.     (Gen.  Stat.,  chap.  68,  sec.  7-10.) 

BACON  &  STITES  for  Komp's  Executor. 

1.  The  law  favors  that  construction  that  will  give  a  vested  rather  than  a 
contingent  estate.  (Grigsby  v.  Breckinridge,  12  B.  M.,  631;  Fields 
V.  Ilallowell,  Ac..  12  B.  M.,  521;  Arnold  v.  Arnold,  11  B.  M.,  92; 
Williamson  v.  Williamson,  18  B.  M.,  829;  Chess'  Appeal,  87  Pa.  St„ 
865;  Herbert's  Ex'r  v.  Post.  26  N.  J.  Eqty.,  278;  Kelso  v.  Dickey,  7 
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Searg.  &  Watts,  279;  Vandyke  v.  Vandyke,   14  N.  J.  Eqty.,  198; 
Peckham  v.  Gregory,  4  Hall,  396.) 

O.  A.  WEHLB  FOR  APPKLLEES. 

When  futurity  is  annexed  to  the  substance  of  a  gift,  the  legacy  is 
contingent ;  if  it  is  attached  only  to  the  payment  it  is  vested  at  the 
testator's  death.  (Williams  on  Executors,  vol.  2,  p.  1052;  Jarman  on 
Wills,  453;  Sewell  v.  Dee,  2  Salk.,  415;  Bruce  v.  Charlton,  13  Sim., 
65;  Willett  v.  Ruter,  84  Ky.,  317;  Allen  v.  Vanmeter,  1  Met.,  264; 
Warner  v.  Durant,  76  N.  Y.,  133.) 

JUDGE  HOLT  delivered  the  opinion  of  the  court. 

Ernest  Wedekind  made  his  will  in  1872,  and  died  in 
August,  1873,  unmarried  and  without  issue.  These 
appeals  involve  the  right  to  the  three  thousand  dollars 
named  in  the  twelfth  clause  of  his  will,  and  which 
reads  as  follows : 

"I  give  to  my  sister,  Mrs.  Diedrich  Wedekind,  the 
sum  of  five  hundred  dollars  a  year,  and  my  executors, 
hereinafter  named,  are  to  pay  the  same  to  her  annu- 
ally until  the  first  of  July,  1882.  If  she  dies  before 
said  first  day  of  July,  1882,  my  executors,  hereinafter 
named,  are  to  pay  said  sum  of  five  hundred  dollars 
per  annum  to  Mary  Wedekind,  provided  she  is  un- 
married ;  and  if  said  Mary  is  married,  or  does  marry, 
then  said  annuity  is  to  cease  from  the  time  of  her 
marriage.  On  the  first  day  of  July,  1882,  if  the  said 
Mrs.  Diedrich  Wedekind  is  still  living,  I  direct 
my  executors,  hereinafter  named,  to  set  apart  five 
thousand  dollars,  and  invest  the  same  in  mortgage 
notes,  interest  payable  semi-annually,  and  the  pro- 
ceeds thereof  to  be  paid  to  her  as  long  as  she  lives. 
If  she  marries,  the  said  annuity  is  not  to  be  paid  to 
her,  but  the  said  five  thousand  dollars  is  to  remain  in 
the  hands  of   my  executors  until  her  death.     Upon 
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her  death  my  executors,  hereinafter  named,  are  di- 
rected to  invest  three  thousand  dollars  of  said  sum 
in  real  estate  for  said  Mary  Wedekind,  the  title  to 
the  same  to  be  made  to  her  with  a  restriction  that  she 
shall  }not  have  power  to  sell  or  encumber  the  same  in 
any  way,  but  may  rent,  use,  or  occupy  the  same,  and 
upon  her  death  to  descend  to  her  heirs.  The  remain- 
ing two  thousand  dollars  of  said  five  thousand  doUara 
shall  be  invested  by  my  executors,  hereinafter  named, 
in  real  estate  for  Minna  Wedekind,  sister  of  said  Mary 
Wedekind,  the  title  to  the  same  to  be  made  to  her  with 
a  restriction  that  she  shall  not  have  power  to  sell  or 
encumber  the  same  in  any  way,  but  may  rent,  use,  and 
occupy  the  same,  and  upon  her  death  to  descend  to 
her  heirs.  Said  investments  are  not  to  be  made  in  any 
event  until  after  July  1,  1882,  and  the  annuity  therein 
l^rovided  is  to  cease  at  that  time,  unless  the  said  Di^d- 
rich  Wedekind  is  living,  and  has  remained  unmar- 
ried." 

She  survived  the  testator,  and  also  the  first  of  July, 
1882,  and  the  five  thousand  dollars  was,  therefore,  in- 
vested in  notes  as  directed  by  the  will,  and  the  interest 
paid  to  her  until  her  death  in  April,  1885,  she  having 
also  received  the  annuity  of  five  hundred  bequeathed 
to  her  for  the  time  from  the  testator's  death  until  July 
1,  1882.  Her  daughter,  Mary  Wedekind,  married 
John  B.  Komp  in  1877,  and  died  in  1878.  They  had 
one  child,  Lulie,  and  she  died  in  July,  1878.  The 
father  died  in  1881,  all  of  his  estate  being  devised  by 
him  to  his  executor,  in  trust  for  his  children  by  a 
former  wife.  Mary  Komp  left  surviving  her  a  brother 
and  a  sister,  Frank  and  Minna  Wedekind.     There  are 
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three  sets  of  claimants  to  the  fund  of  three  thousand 
dollars :  First,  The  appellees,  Hallenberg  and  others, 
who  are  heirs  of  Ernest  Wedckind,  claim  that  the 
devise  of  three  thousand  dollars  to  Mary  was  contin- 
gent upon  her  living  until  July  1,  1882  ;  that  it  never 
vested  by  reason  of  her  death  prior  to  that  time,  but 
lapsed  and  became  undevised  estate.  Second,  The 
devisees  of  John  B.  Komp  assert  that  the  devise  took 
effect  at  Ernest  Wedekind's  death,  Mary  taking  a  life 
estate  only  in  the  fund;  and  that  at  her  death  it 
passed,  under  the  wiU,  to  Lulie  in  fee,  and  at  her 
death  to  her  father,  and  then  under  his  will  to  his 
children  by  the  former  marriage,  who  are  appellants 
in  one  of  these  appeals.  Third,  The  appellants.  Prank 
and  Minna  Wedekind,  claim  that  the  devise  took  effect 
upon  the  death  of  the  testator,  the  period  of  enjoy- 
ment merely  being  postponed  until  Diedrich  Wede- 
kind's death,  that  the  directions  in  the  will  for  invest- 
ment was  an  equitable  conversion  of  the  fund  into 
real  estate,  and  upon  Mary  Komp's  death,  it  descended 
to  her  child,  and  upon  the  latter' s  death,  she  being  an 
infant,  and  without  issue,  passed  to  her  next  of  kin 
upon  the  mother's  side. 

The  first  question  to  be  determined  is  whether  the 
devise  ever  vested  in  Mary  Wedekind.  If  so,  then 
secondly,  did  it  pass  to  her  child  under  the  will  or  by 
descent  ? 

It  is  well  settled  that  the  law  favors  that  construe-  j 

tion  which  will  render  estates  vested,  and  not  contin-  I 

gent.  The  law  so  inclines  because  it  is  nearly  always 
the  intention  of  the  testator  that  his  bounty  shall  be 
transmitted  to  the  family  of  the  beneficiary.     If  it  be 
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doubtful  whether  a  legacy  be  vested  or  contingent, 
the  law  treats  it  as  vested.  It  is,  however,  a  question 
of  intention  upon  the  part  of  the  testator.  If  this  be 
plain,  we  need  look  to  no  rules  of  construction.  It  is 
only  where  it  does  not  api)ear  or  is  doubtful,  that 
resort  is  to  be  had  to  them.  If  the  testator  has  an- 
nexed futurity  to  the  substance  of  his  bounty,  and  it  is 
of  the  essence  of  the  gift,  then  its  vesting  is  suspended; 
but  if  it  merely  relate  to  the  enjoyment  or  payment  of 
it,  then  it  vests  in  preserdi^  unless  this  be  made  to  de- 
pend upon  an  event  which  may  never  happen.  The 
legacy  is  to  be  regarded  as  vested  or  contingent,  ac- 
cording as  the  time  when  it  is  to  take  effect  is  annexed 
\/  the  enjoyment  of  the  gift  or  the  gift  itself.  If  there 
be  no  substantive  gift,  and  it  is  only  implied  from  a 
direction  to  pay,  then  the  devise  is  contingent,  unless  a 
contrary  intention  may  be  collected  from  the  words 
or  context,  or  the  payment  be  postponed  for  the  con- 
venience of  the  property  or  estate,  or  to  let  in  some 
other  interest.     (Williams  on  Executors,  side  p.  1069.) 

Prima  facie^  it  is  to  be  presumed  that  a  testator 
did  not  intend  any  estate  disposed  of  by  his  will  to 
lapse ;  and  slight  circumstances  will,  therefore,  be  re- 
garded as  showing  that  he  intended  the  right  to  it  to 
vest  in  the  donee,  although  the  possession  of  it  may 
be  postponed. 

In  this  instance,  the  testater  was  interested  in  some 
mercantile  firms.  He  also  owned  real  estate  jointly 
with  others,  and  his  will,  therefore,  provided  that  his 
estate  should  not  be  settled  or  distributed  under  it, 
^Slaving  a  few  small  annuities,  until  July  1,  1882.  In 
fact,  the  first  nine  clauses  of  it  relate  to  the  continu- 
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ance  of  the  mercantile  business  until  that  time,  and 
the  settlement  of  his  estate. 

It  is  contended  that  where  the  only  legatory  words 
consist  in  a  direction  to  do  something  with  a  sum  of 
money  in  future  for  the  legatee's  benefit,  and  the  sum 
is  not  to  be  separated  from  the  estate  until  that  time, 
the  legacy  does  not  vest  unless  the  legatee  survives 
that  period.  If,  however,  this  be  done  for  the  con- 
venience of  the  estate,  as  api)ears  in  the  case  now  in 
hand,  and  not  by  reason  of  any  incapacity  of  the 
devisee  to  take,  then  the  rule  contended  for  does  not 
control,  as,  indeed,  no  rule  controls  if  the  testator' a 
intention  be  plain.  (Vandyke  v.  Vanderpool,  14,  N. 
J.,  Eq.  198.) 

The  seventeenth  clause  of  the  will  disi)osed  of  the 
residuum  of  the  testators' s  estate,  and  after  providing 
in  the  succeeding  clause  for  the  sale,  by  his  executors, 
of  his  real  estate,  he  says:  ''The  money  arising  from, 
my  estate,  is  to  be  held  by  my  executors,  hereinafter 
named,  and  invested  by  them  in  good  mortgage  notes 
bearing  interest,  the  interest  payable  semi-annually 
until  the  first  day  of  July,  1882 ;  and  at  that  time,  or 
as  soon  thereafter  as  possible,  all  the  legacies  and 
specific  devises  above  mentioned,  shall  be  settled,  and 
my  estate  wound  up  as  far  as  practicable."  The  fund 
was  to  be  separated  from  the  balance  of  the  estate  at 
a  certain  time.  It  was  not  made  to  dei)end  upon  any 
uncertain  event.  The  testator  knew  the  first  day  of 
July,  1883,  would  come,  and  that  Diedrich  Wedekind 
would  die ;  and  it  is  perfectly  certain  that  he  directed 
his  estate  to  be  kept  intact  until  the  time  named,  for 
its  benefit  and  convenience. 
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The  testator  disposed  of  his  entire  estate.  This  cir- 
cumstance tends  to  show  that  he  did  not  intend  the 
disposition  of  any  of  it  to  be  contingent,  since  this 
would  have  defeated  his  purpose.  It  was  said  in  the 
case  of  Roberts'  Executors  v.  Brinker,  4  Dana,  670: 
''Prima  fade^  it  may  be  presumed  that  a  testator  did 
not  intend  that  any  interest  bequeathed  in  his  will 
should  lie  dormant  or  undisposed  of  after  his  death, 
or  should  ev§r  lapse,  therefore,  a  slight  circumstance 
may  be  sufficient  for  showing  that  a  legacy  is  vested, 
and  not  contingent." 

In  this  instance,  additional  force  is  given  to  this 
fact,  because  it  is  evident  the  will  was  drawn  by  one 
skilled  in  such  matters,  and  the  devise  to  the  testator's 
sister  in  Germany,  under  the  eleventh  clause  of  the 
will,  expressly  provides :  ''  In  the  event  of  her  death 
at  any  time  either  before  or  after  the  first  day  of  July, 
1882,  said  annuity  is  to  cease,  and  the  money  herein 
directed  to  be  set  apart  shall  belong  to  my  estate," 
showing  that  where  he  intended  a  devise  in  a  certain 
event  to  lapse,  he  expressly  said  so ;  and  this  he  did 
not  do  as  to  the  one  in  question.  The  will  abundantly 
shows  that  its  draftsman  knew  how  to  express  contin- 
gency in  appropriate  words.  The  fifteenth  and  six- 
teenth clauses  of  the  will  direct  that  on  July  1,  1882, 
the  sum  of  five  thousand  dollars  each  be  set  apart 
from  his  estate,  and  invested  in  real  estate  for  Louisa 
and  Rosa  Buckel,  they  to  have  the  use  thereof,  but  no 
power  to  sell  or  incumber  it.  These  devises,  as  to 
contingency,  are  quite  similar  to  the  one  in  question, 
and  it  can  hardly  be  supposed  that  the  testator  in- 
tended the  disposition  of  so  much  of  his  estate  to  be 
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contingent,  and  especially  when  he  evidently  intended 
to  dispose  of  all  of  it.  He,  in  the  main,  gave  his 
estate  to  his  brothers  and  sisters  and  their  descendants, 
and  all  of  the  provisions  of  the  wiU  being  considered, 
it  is  manifest  that  he  expected  and  intended,  with  one 
exception,  where  he  expressly  provided  otherwise,  that 
such  portion  so  given  was  to  remain  in  that  particular 
branch  of  the  family. 

Our  conclusion  is  that  the  gift  and  enjoyment  under 
the  clause  of  the  will  in  question  were  not  one  and 
the  same ;  that  they  were  not  both  suspended  until 
1882,  and  that  the  testator  did  not  intend  the  devise 
to  Mary  to  be  contingent  upon  her  surviving  that 
period,  but  that  it  vested  upon  the  testator's  death, 
the  enjoyment  of  it  being  postponed  for  the  conven- 
ience of  the  estate. 

When  the  will  was  made,  the  conventional  interest 
law  allowing  ten  per  cent,  was  in  force,  and  it  is  quite 
likely  that  the  testator  regarded  the  annuity  of  five 
hundred  dollars  a  year,  given  by  the  clause  in  ques- 
tion, as  equivalent  to  the  interest  upon  the  five  thou- 
sand dollars;  and  if  so,  its  payment  confirms  our 
view  that  the  legacy  was  not  contingent  It  having 
vested  in  Mary  Wedekind,  then  as  the  will  provided 
that  the  title  to  the  land  in  which  it  was  to  be  in- 
vested should  be  made  to  her,  but  with  the  restriction 
that  she  should  not  sell  or  incumber  it,  "and  upon 
her  death  to  descend  to  her  heirs,"  did  her  daughter 
Lulie  take  as  a  purchaser  under  the  will,  or  by  descent 
as  the  heir  of  her  mother  ? 

It  is  contended  that  the  expression  "descend  to  her 
heirs,"  is  equivalent  to  a  direction  that  it  should,  at 
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her  death,  go  or  pass  to  them.  This  must  depend 
upon  the  sense  in  which  it  was  used  by  the  testator. 
It  is  to  be  gathered  from  the  entire  instrument.  The 
words  are  those  of  inheritance.  If  the  estate  passed 
by  devise  and  not  by  descent,  then  it  goes  to  those  who 
are  not  of  the  testator's  blood.  This  fact  does  not,  of 
course,  authorize  a  court  to  make  a  will  for  the  testa- 
tor ;  but  it  may  be  considered  in  determining*  what 
was  intended  by  the  use  of  the  language  employed. 
Certainly  the  testator  did  not  intend  his  bounty  to  pass 
to  strangers,  and  as  the  will  was  drafted  skillfully, 
if  the  testator  intended  that  at  the  death  of  Mary  his 
bounty  should  go  to  her  children,  why  did  he  not  say 
sci 

The  tenth  clause  of  the  will  gave  an  annuity  to  one 
of  the  brothers  of  the  testator  until  July  1,  1882,  or  to 
his  wife  in  the  event  of  his  death,  and  directed  that  at 
the  time  named,  five  thousand  dollars  should  be  in- 
vested for  their  benefit,  and  ''after  their  death,  the 
said  five  thousand  dollars  is  to  be  paid  to  the  children 
of  my  said  brother  Henry,  share  and  share  alike.  If 
my  said  brother  Henry  and  his  wife,  both  die  before 
the  first  day  of  July,  1882,  the  said  five  thousand  dol- 
lars is  not  to  be  paid  until  said  first  day  of  July,  1882, 
at  which  time,  if  they  both  are  dead,  the  said  children 
shall  be  entitled  to  the  same." 

The  clause  last  cited  tends  to  show  that  the  expres- 
sion '^  descend  to  her  heirs,"  used  in  the  one  in  ques- 
tion was  not  employed  by  way  of  words  of  purchase 
or  to  express  a  devise,  but  merely  that  the  testator 
expected  and  intended  his  bounty  would,  upon  Mary's 
death,  pass  by  descent  to  her  heirs. 
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If  he  did  not  so  intend,  why  did  he  use  the  words : 
'^desccTid  to  Tier  heirs  f"  If  he  intended  the  estate 
should  pass  by  purchase  under  ^the  will,  then  the  lan- 
guage imports  what  he  did  not  mean.  It  seems  to  us 
they  were  used  in  a  different  sense  and  as  words 
of  inheritance  only :  that  the  testator  intended  to  vest 
the  fee  in  Mary  subject  to  the  restriction  upon  her 
right  .of  alienation,  and  that  if  he  had  intended  to 
limit  her  interest  to  a  life  estate,  he  would  have  said 
so  in  express  terms,  as  he  did  in  the  same  clause  as  to 
the  interest  of  Diedrich  Wedekind  in  the  fund.  Our 
conclusion  is  that  Mary's  child  took  the  estate  by 
descent  and  as  the  heir  of  her  mother,  and  not  as  a 
purchaser  under  the  ^fill.  The  language  employed 
does  not  bring  the  case  within  the  operation  of  section 
10,  article  1,  chapter  63,  of  the  General  Statutes.  This 
being  so,  and  the  direction  to  invest  the  fund  in  real 
estate  being  an  equitable  conversion  of  it  into  that 
character  of  property,  it,  upon  the  death  of  Lulie, 
passed  by  virtue  of  section  9,  of  chapter  31,  of  the 
General  Statutes,  to  the  next  of  kin  upon  the  side  of 
her  mother. 

The  judgment  upon  the  appeal  of  John  B.  Komp's 
executor,  etc.,  is  affirmed,  but  reversed  upon  that  of 
the  appellants,  Minna  and  Prank  Wedekind,  and  cause 
remanded  for  further  proceedings  consistent  with  this 
opinion. 
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Cask  17— PETITION  EQUITY— January  15.  ,88   126 

lellS  576 

Mitchell  V.  Simpson. 

APPEAL   FROM   BOURBON    CIRCUIT   COURT. 

Construction  of  devise — "  Bodily  Heirs." — A  testator  devised  to  hU 
daughter  his  land  lyitig  in  and  around  the  town  of  C,  and  uUo  200 
acres  of  land  in  another  county,  adding:  **The  said  land  is  willed  to 
my  daughter  and  her  bodily  heirs,  except  the  200  acres,  which  she  is 
to  have  the  right  to  dispose  of  as  she  wishes."  Held— Th&t  the  words 
"bodily  heirs"  were  used  in  the  sense  of  children,  and  that  the  tes- 
tator's daughter  takes  a  life  estate  in  the  lands  lying  in  and  around 
the  town  of  C,  remainder  to  her  children. 

BUSSELL  MANN  for  appellant. 

A  devise  to  a  person  *'  and  her  bodily  heirs  "  of  a  tract  of  land,  and 
a  devise  of  another  tract  "to  dispose  of  as  she  wishes,"  gives  a  life 
estate  in  the  first  tract,  and  an  absolute  fee  in  the  second.  "  Bodily 
heirs"  in  such  connection  is  used  in  the  sense  of  children.  (Righter 
V.Forrester,  1  Bush,  278;  Lockland  v.  Downing,  11  B.  M.,  83;  Pres- 
cott  V.  Prescott,  11  B.  M.,  58;  Brown  v.  Allen,  14  B.  M.,  144.) 

McMillan  &  TALBOTT  for  appellee. 

The  term  "bodily  heirs"  used  in  the  first  devise  creates  an  estate 
tail  which,  by  statute,  is  converted  into  a  fee  simple  in  the  devisee. 
(Johnson  v.  Johnson,  2  Met.,  832;  Roper  on  Legacies,  698,  730,  734; 
Moore  V.  Hoover,  4  Mon.,  221.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

The  sole  question  in  the  case  is,  what  is  the  proper 

construction  of  the  third  clause  of  Jessie  Hall's  will, 

which  reads  as  follows:  ^' I  give  to  my  daughter,  Anna 

Simpson,  one  hundred  and  sixty  acres  of  land  lying  in 

and  around  Centerville,  Ky.     Said  land  is  allotted  to 

her  and  valued  at  fifty  dollars  -per  acre.     I  also  will  her 

two  hundred  acres  of  land  in  Scott  county,  Ky.,  off  of 

what  is  known  as  sheep  farm.     Said  land  is  allotted 

and  valued  to  her  at  eighteen  dollars  and  fifty  cents 
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per  acre.  The  said  land  is  willed  to  my  daughter  and 
her  bodily  heirs,  except  the  two  hundred  acres  in  Scott 
county,  Ky.,  which  she  is  to  have  the  right  to  dispose 
of  as  she  wishes." 

The  fourth  clause  of  the  will  contains  a  devise  to  his 
daughter,  Paulina  Henry,  in ^ which  is  this  language; 
"Said  lands  I  will  to  my  daughter,  Paulina,  and  her 
bodily  heirs,  excepting  the  last  two  named  tracts, 
which  she  may  sell  if  she  wishes." 

The  estate  which  he  devises  to  his  son,  James  F. 
Hall,  is  devised  to  him  absolutely. 

It  is  well  settled  that  the  words  ''heirs  of  the  body," 
"heirs  lawfully  begotten  of  the  body,"  and  other  sim- 
ilar expressions,  are  appropriate  words  of  limitation, 
and  must  be  construed  as  creating  an  estate  tail,  which, 
by  our  statute,  is  converted  into  a  fee  simple,  unless, 
from  the  entire  will,  it  reasonably  appears  that  the 
testator  used  said  words,  not  in  their  technical  sense, 
but  as  synonymous  with  the  word  "  children."  If  said 
words  are  used  in  the  latter  sense,  then  they  are  con- 
strued as  words  of  purchase,  and  not  in  the  technical 
sense  as  words  of  limitation,  which  are  construed  by 
our  statute  as  conveying  a  title  in  fee  to  the  immediate 
devisee. 

In  construing  the  language  of  this  will,  it  appears,  at 
first  blush,  that  the  testator  was  endeavoring  to  create 
a  life  estate  in  his  daughter,  Mrs.  Simpson,  with 
remainder  to  her  children,  in  the  land  lying  around 
Centerville,  and  that  he  used  the  words  "her  bodily 
heirs"  as  synonymous  with  the  word  "children,"  as 
expressive  of  that  intention. 

The  question  in  the  case  of  Righter  v.   Forrester, 
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1  Bnsh,  378,  arose  on  the  constniction  of  a  will  simi- 
lar to  this  in  the  particulars  above  mentioned,  in  which 
it  was  held  that  the  words  *' bodily  heirs"  were  used 
by  the  testator  in  the  popular  sense  of  children,  and 
that  they  took  under  the  will  as  purchasers.  Said  case 
clearly  distinguishes  the  case  at  bar  from  the  case  of 
Johnson  v.  Johnson,  2  Met.,  331. 

We  think  that  the  words  ''bodily  heirs"  were  used 
by  the  testator,  Hall,  in  the  sense  of  children,  and 
that  Mrs.  Simpson  took  a  life  estate  in  the  land  lying 
around  Centerville,  and  her  children  took  a  remainder 
interest  therein. 

The  judgment  of  the  lower  court  sustaining  the  de- 
murrer to  the  api)ellant's  answer  is  reversed,  and  the 
case  is  remanded  for  further  proceedings  consistent 
with  this  opinion. 


Cask  18— PETITION  EQUITY— January  16.  |  g  Jg' 

Kyle  V.  O'Neil,  &c. 

APPEAL  FROM   LOUISVILLE  CHANCKRY   COURT. 

Fbaudulxht  oonyeyancks. — A  creditor  can  not  sue  to  set  aside,  as  fraud- 
ulent, a  conveyance  made  by  his  debtor,  or  by  a  third  party  at  the 
debtor's  instance  to  property  really  belonging  to  the  debtor,  unless 
he  has  obtained  a  judgment  against  the  debtor  and  return  of  "  no 
property,"  or  sues  out  an  attachment  against  the  property. 

LANE  &  BURNETT  for  appellant. 
No  brief  in  record. 

MATT  O^DOHERTY  for  appellees. 

No  action  can  bo  maintained  to  ^set^  aside  a  conveyance  for  fraudt 
and  to  subject  the  property  to  a  demand  purely  legal,  until  there  has 
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been  judgment  and  return  of  "  no  property."  (Napper  v.  Yager,  79 
Ky.,  248;  Evans  v.  Reay,  3,  Ky.  L.  R.,  498;  Vance  v.  Campbell,  3 
Ky.  L.  R.,  449;  Barton  v.  Barton,  80  Ky.,  212;  Martz  v.  Pfeifer,  80 
Ky.,  600:) 

JUDGE  HOLT  delivered  the  opinion  of  the  court. 

This  action  is  brought  upon  the  promissory  note  of 
the  husband  alone.  It  assails  a  conveyance  made  to 
the  wife  by  a  third  party  subsequent  to  the  creation 
of  the  debt,  and  seeks  to  subject  the  land  to  its  pay- 
ment. The  averments  of  the  petition  must  be  taken 
as  true  upon  demurrer.  The  material  ones  to  the  ques- 
tion presented  are  that  the  husband  is  insolvent,  that 
he  paid  the  grantors  for  the  land,  and  had  it  con- 
veyed to  his  wife  to  defraud  his  creditors. 

The  demand  is  purely  a  legal  one;  and  in  such  a 
case  the  creditor  can  not  invoke  the  aid  of  a  court 
of  equity  to  assail,  ajs  fraudulent,  a  conveyance  made 
by  his  debtor,  or  one  made  by  a  third  party  at  the 
debtor's  instance  to  property  really  belonging  to  him, 
save  in  two  ways,  to- wit :  he  must  first  obtain  a  judg^ 
ment  and  a  return  of  niiU<i  bona ; '  or  if  he  desires 
to  proceed  against  the  i)roperty  at  the  outset,  then  he 
can  only  do  so  by  suing  out  and  prosecuting  an  attach- 
ment as  provided  by  the  Code  of  Practice.  This  rule 
is  now  so  well  settled  in  this  State  that  its  propriety 
is  not  open  to  question.  Both  its  existence  and  its 
wisdom  have  been  declared  by  repeated  decisions  of 
this  court. 

It  has  long  been  the  rule  that  actions  to  annul  vol- 
untary conveyances,  and  those  made  to  defraud  cred- 
itors, can  not  be  maintained  without  first  having 
judgment,  and  a  return  of  "no  property."     (Napi)er, 
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Ac.,  V.  Yager,  &c.,  79  Ky.,  241.)  The  reason  is  that 
a  resort  to  the  legal  remedy  may  satisfy  the  demand. 
Moreover  the  conveyance  can  not  be  questioned  by 
the  parties  to  it,  and  if  the  legal  remedy  be  fii-st  pur- 
sued, third  parties,  whose  rights  may  be  entirely  well 
founded,  may  never  be  involved  in  what  may  i^rove  to 
be  vexatious  and  prolonged  litigation.  In  order,  how- 
ever, to  give  a  more  speedy  remedy,  the  Code  author- 
izes the  creditor  to  proceed  in  the  first  instance  against 
the  property  by  suing  out  an  attachment.  This,  while 
it  affords  the  creditor  an  ample  remedy,  protects  both 
the  debtor  and  the  grantee.  The  latter,  if  it  appear 
he  purchased  in  good  faith,  may  sue  for  a  wrongful 
seizure  of  his  property,  while  the  debtor,  if  the  attach- 
ment be  discharged,  may  look  to  the  bond  for  indem- 
nity. In  this  mode  of  proceeding,  a  lien  is  created, 
and  the  court  subjects  the  property  by  virtue  of  its 
seizure  under  the  attachment,  provided  it  be  sustained. 
If  the  creditor  could,  at  the  outset,  and  without  either 
a  return  of  nuila  bona  or  suing  out  an  attachment,  as- 
sail the  conveyance,  third  parties  would  be  involved, 
when  the  legal  remedy,  had  it  be«i  pursued,  might  have 
proven  ample ;  and  this  too,  however  wrongful  might 
be  the  proceeding,  without  any  bond  being  executed 
to  the  debtor,  or  any  seizure  of  the  property,  although 
a  lis  peTidens  would  be  hanging  over  it,  however  pro- 
tracted might  be  the  litigation.  Former  decisions  have, 
however,  presented  the  reasons  for  the  rule  so  fully 
and  forcibly,  that  further  discussion  of  the  matter 
would  be  but  repetition,  and  it  is  suflScient  to  merely 
re-declare  the  rule.  (Barton,  &c.,  v.  Barton,  &c.,  80 
Ky.,  212;  Martz  v.  Pfeifer,  &c.,  80  Ky.,  600.) 

vol.  88—9 
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It  matters  not  whether  the  debtor  is  the  grantor, 
or  whether,  having  paid  the  consideration,  he  causes 
another  to  make  the  conveyance  to  the  third  party.  In 
the  one  case  the  statute  declares  the  conveyance  to  be 
void,  and  in  the  other  fraudulent.  The  reasons  for  the 
rule  apply  equally  in  each  case. 

In  this  instance  the  creditor  had  obtained  no  judg- 
ment and  return  of  nvZla  Jxma  against  the  husband, 
who  was  the  debtor,  nor  had  he  sued  out  any  attach- 
ment against  the  property ;  and  the  lower  court  prop- 
erly held  that  the  averments  of  the  petition  were 
insufficient  to  authorize  any  relief  against  the  wife, 
who  was  the  grantee. 

Judgment  affirmed. 


Casb  19— petition  equity— January  17. 

Wallace,  &c.,  v.  Marquett. 

APPEAL   PROM  PENDLETON  CIRCUIT  COURT. 

Lis  pendens — Adverse  possession.  —  A    purchaser  pendente    lite    is 
bound  by  the  judgment  rendered  against  the  person  from  whom  be 
purchased,  but  a  party  may,  by  an  unreasonable  delay  in  the  prose- 
cution of  his  suit,  lose  the  benefit  of  his   lis  pendens^  and  deprive 
*       himself  of  any  remedy  against  bona  fide  purchasers. 

W.  instituted  a  suit  against  M.  in  1858,  for  the  recovery  of  land. 
S.  had  then  been  in  the  adverse  possession  of  the  land  for  thirteen 
years.  After  S.  had  been  in  possession  for  more  than  fifteen  years, 
he  sold  to  M.,  who,  in  1874,  sold  to  appellee,  who  had  no  notice  of 
W.'s  action,  and  was  never  made  a  party.  In  1881,  twenty-three 
years  after  the  institution  of  the  action  by  W.,  judgment  was  ren- 
dered in  his  favor  against  M.  for  the  recovery  of  the  land.  In  this 
action  by  appellee  to  enjoin  the  execution  of  a  writ  of  possession. 
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issued  upon  that  judgment.  Held — That  appellee  ia  not  bound  by 
the  judgment  against  M.  He  is  not  to  be  regarded  as  a  pendente  Hie 
purchaser,  but  his  rights  are  to  be  determined  as  if  no  action  had 
ever  been  instituted  by  W. ;  and  as  he  and  those  under  whom  he 
claims  had  been  in  the  adverse  possession  of  the  land  for  thirty-six 
years  when  the  writ  of  possession  issued,  he  is  entitled  to  the  relief 
sought. 

J.  W.  MENZIBS  AND  L.  T.  APPLBGATE  fob  appellants. 

To  defeat  the  application  of  tlio  doctrine  of  Ub  pendens,  the  lis 
pendens  purchaser  must  allege  and  prove  an  unreasonable  delay  in 
the  prosecution  of  the  action. 

O'HARA  &  BBYAN  for  appelleb. 

The  doctrine  of  lie  pendens  does  not  apply  to  a  purchaser  from  one 
who  is  not  a  party  to  the  action,  and  does  not  apply  when  there  is 
unreasonable  delay  in  the  prosecution  of  the  action. 

JUDGE  PRYDR  delivered  the  opinion  of  the  court. 

In  this  case  the  appellants  filed  a  demurrer  to  the 
petition  of  .  tlie  appellee,  and  moved  to  dissolve  the 
injunction.  The  demurrer  was  overruled  and  the  in- 
junction made  perpetual,  of  which  the  appellants 
complain.  The  facts  alleged  in  the  petition  are  in 
substance  these.  In  the  year  1858,  an  action  was  in- 
stituted in  the  Pendleton  Circuit  Court,  by  Samuel 
Wallace  and  others,  against  Lewis  Myers  and  others, 
for  the  recovery  of  a  large  tract  of  land.  In  August, 
1881,  a  judgment  was  rendered  against  Myers  and. 
others  for  the  land  and  a  writ  of  possession  awarded. 
The  appellee,  Charles  Marquett,  in  the  year  1874,  and 
while  this  action  against  Myers  was  pending,  pur- 
chased the  land  in  controversy  of  Myers,  it  being  a 
part  of  the  land  that  Myers  had  lost  by  the  recovery. 

The  writ  of'  possession  having  been  placed  in  the 
hands  of  the  sheriff,  and  Marquett  being  about  to  be 
turned  out  of  possession,  filed  the  present  action  in 
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equity  enjoining  the  execution  of  the  writ,  in  so  far 
as  it  disturbed  his  possession,  relying  on  the  following 
state  of  facts. 

He  alleges  that  two  men  by  the  name  of  Summers 
and  Kidwell  were  in  the  adverse  possession  of  this 
land  long  before  the  action  was  instituted  by  Wallace 
against  Myers,  claiming  the  land  against  Wallace  and 
all  others,  it  being  defined  by  a  marked  boundary,  and 
continued  in  the  [adverse  possession  for  more  than 
fifteen  years,  and  for  so  long  a  period  as  vested  them 
with  a  perfect  title.  That  not  only  holding,  but  being 
in  the  actual  adverse  possession  of  this  land  for  so  long 
a  period,  [Summers,  having  acquired  Bad  well's  title, 
sold  the  land  to  Lewis  Myers,  the  defendant  in  the 
suit  by  Wallace,  and  Myers,  in  the  year  1874,  sold  and 
conveyed  the  land  to  the  appellee  who  has  been  in 
possession  since  that  time.  So  the  vendors  of  Myers 
had,  as  is  alleged,  acquired  title  by  an  actual  adverse 
possession  of  more  than  fifteen  years  before  the  sale 
to  Myers,  and  had  entered  on  the  land  in  the  year 
1845,  thirteen  years  before  the  appellants,  Wallace 
and  others,  instituted  their  action,  which  was  in  1858. 
So  there  was  a  continuous  possession  of  the  land  by 
Summers,  Myers  and  the  appellee  from  the  year  1845 
until  this  writ  of  possession  issued  in  the  year  1881 , 
a  period  of  thirty-six  years.  It  is  argued  that  the  ap- 
pellee can  not  hold  by  reason  of  this  adverse  posses- 
sion in  Summers  and  Myers,  because  he  claims  under 
Myers  by  the  conveyance  of  1874,  and  as  Myers  lost 
the  land  in  the  Wallace  suit,  the  appellee,  being  a 
purchaser  lis  pendens,  is  in  no  better  condition  than 
Myers.     It  is  distinctly  alleged  that  neither  Summers, 
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Kidwell  or  the  appellee  were  parties  to  the  action 
brought  by  Wallace,  and  that  they,  nor  either  of 
them,  had  notice  of  the  bringing  or  the  pendency 
of  that  action. 

Why  Myers  purchased  the  interest  of  Summers  does 
not  appear.  He  may  have  attempted  to  take  shelter 
under  their  title  to  defeat  a  recovery  by  Wallace,  but 
whether  so  or  not,  if  the  purchase  from  Myers  by  the 
appellee  makes  the  latter  a  Us  pendens  purchaser, 
then  the  demurrer  should  have  been  overruled.  It 
must  be  conceded,  that  if  no  action  had  been  brought 
by  Wallace  against  Myers  that  the  adverse  possession 
for  over  fifteen  years;  or  over  thirty  years  in  his 
case,  would  have  vested  the  appellee  with  a  perfect 
title.  The  mere  fact  that  he  acquired  title  from  Myers 
does  not  make  the  verdict  and  judgment  against  Myers 
conclusive  as  to  the  api)ellee,  for  if  no  party  to  the 
action  he  is  not  bound  by  it  unless  he  was  a  lis  pen- 
dens  purchaser.  If  not  a  Us  pendens  purchaser  it  is 
immaterial  when  he  purchased;  if  before  the  judgment, 
the  judgment  against  Myers  can  not  aflPect  him.  The 
question  then  is,  was  he  such  a  purchaser  ?  The  fact 
of  his  acquiring  title  from  Myers  does  not  preclude 
him  from  raising  this  question,  for  in  such  cases,  the 
question  as  to  a  lis  pendens  often  arises.  It  is  well 
settled  that  a  purchase  pendente  lite  is  bound  by  the 
judgment  rendered  against  the  person  from  whom  he 
purchased,  and  the  chancellor  will  not  permit  his 
possession  to  interfere  with  his  enforcing  the  judg- 
ment. 

A  party  by  laches  may,  however,  lose  his  lis  pen- 
dens,  and  the  purchaser  from  the  party  whose  title  is. 
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defeated,  and  against  whom  a  recovery  is  had,  will 
be  treated  as  a  stranger  to  the  proceedings.  Where 
there  is  an  unreasonable  delay  in  the  prosecution  of 
the  action,  it  is  such  negligence  as  will  deprive  the 
party  of  every  remedy  against  bona  fide  purchas 
ers.  ''To  entitle  him  to  enforce  it  against  bona  fide 
purchasers,  he  has  been  held  to  reasonable  diligence 
in  the  prosecution  of  his  suit,  and  should  be  guilty  of 
no  palpable  slips  or  gross  irregularities  in  the  manage- 
ment of  the  same,  by  which  injury  may  accrue  to  the 
rights  of  others  who  are  not  parties."  (Clarkson  v. 
Morgan's  devisees,  6  B.  M.  449 ;  Watson  v.  Wilson,  2 
Dana,  406 ;  Erhman  v.  Kendrick,^  1  Met.,  146.) 

So  here  was  an  action  pending  for  twenty-three 
yeai's,  with  parties  in  possession  during  the  entire 
period,  claiming  to  hold  the  land  as  their  own,  and  the 
appellee  purchasing  from  the  defendant  in  the  action, 
who  was  in  possession  and  who  had  derived  title  from 
those  whose  possession,  before  he  purchased,  had 
ripened  into  a  perfect  title. 

He  had  no  notice  of  the  pendency  of  the  action,  and 
under  such  circumstances,  it  would  be  a  harsh  rule 
of  law  or  equity  that  would  treat  him  as  a  purchaser 
with  notice  or  a  purchaser  pendente  lite.  On  the  con- 
trary, he  should  be  held  to  be  a  bona  Ude  purchaser, 
and  his  rights  considered  and  determined  as  if  no 
action  had  ever  been  instituted  by  the  appellants  for 
the  recovery  of  the  land  ^  in  controversy.  For  the 
reasons  indicated,  the  judgment  below  is  affirmed. 
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Casx  20-PROCEEDINGS  AGAINST  DELINQUENT  TAX-PAY- 
ER—January  17. 

Spalding,   Master   Commissioner,  v.    Common- 
wealth. 

APPEAL   PROM   MARION   CIRCUIT  COURT. 

1.  Taxation  op  pund  in  hands  op  rkceiver. — Whore  the  ownership 

of  afund  in  the  hands  of  the  circuit  court's  receiver  is  in  litigation, 
the  county  court  may,  hy  leave  of  the  circuit  court,  direct  the  re- 
ceiver to  list  the  fund  for  taxation,  or,  which  is  preferable,  the  circuit 
court  itself  should  direct  the  receiver  to  list  the  property  and  pay 
the  taxes.  And  the  circuit  court,  in  this  case,  having,  by  an  order, 
consented  that  the  county  court  might  direct  the  receiver  to  list  the 
fund  in  his  hands,  and  directed  him  to  pay  out  of  the  fund  whatever 
laxe-?  niij^ht  be  assessed  against  it,  it  was  not  necessary  that  the 
claimants  of  the  fund  should  be  brought  before  the  county  court.  A 
proceeding  against  the  receiver  alone  to  compel  him  to  list  the  fund 
was  all  that  whs  necessary. 

2.  Kkteiver — Before  suit  can  be  brought  against  a  receiver,  leave  of  the 

court  by  which  he  was  appointed  must  be  obtained. 
^'  Taxation— Listing  by  County  Court. — Under  section  26,  article  6, 
chapter  92,  of  the  General  Statutes,  the  county  court  can,  in  case  of 
a  niere  failuro  to  list,  direct  its  cler.k  to  take  the  list  of  the  delinquent, 
he  having  iirst  been  summoned  to  show  cause  against  it.  The  offend- 
'"ff  in  such  case  is  confined  to  the  mere  failure  to  list,  and  a  summons 
under  said  section  need  charge  no  more. 

SAMUEL.  AVRITT  for  appellant. 
A  rule  agninst  a  receiver  of  a  court  to  show  cause  why  he  does  not  list 

"^r  luxation,  funds  in  his  hands  as  such'  receiver,  is  unauthorized  by 

the  statute,  and  such  funds  are  not  subject  to  be  listed  for  taxation. 

(General  Statutes,  chapter  92,  section  20,  article  4,  section  4.) 
2,  The  fund  in  court  was  not  subject  to  taxation,  because  the  owners 

thereof  did  not  reside  in  that  county.    (City  of  Louisville  v.  Shirley, 

80  Ky.,  71.) 

SAMUEl.  T.  SPALDING  and  LEWIS  BDELIN  por  appellee. 

^«  *t\x^  procedure  to  subject  to  taxation  pursued  in  this  case  is  authorized 
v^  statute  and  approved  by  the  Court  of  Appeals.    (General  Statutes, 
^;,iiptcr  92,  article  6,  sections  21,  22,  28,  26;  h.  &  N.  R.  R.   Co.  v 
t'oDimon wealth,  8  Ky.  L.  R.,  840.) 
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2.  Personal  property  is  taxable  in  the  hands  of  the  possessor  without 
regard  to  the  residence  of  the  owner.  (Commonwealth  y.  Gaines,  80 
Ky.,  480;  Arnold  v.  Smith,  3  Bush,  165;  Johnson  v.  Com.,  5  Bush, 
104;  Baldwin  v.  Shine,  8  Ky.  L.  R.,  601.) 

J  (JDGE  HOLT  I>£L1V£RED  THE  OPINION  OF  THB  COURT. 

The  estate  of  Felix  Mercer  being  in  litigation  in  the 
Marion  Circuit  Court,  an  order  was  made  by  it  in  1881, 
placing  in  the  hands  of  the  appellant,  and  directing 
him  to  loan  .out,  about  twenty  thousand  dollars  left 
by  the  decedent.  The  Commissioner  complied  with  the 
order,  and  has  since  continued  to  loan  it,  owing  to  the 
right  to  the  fund  remaining  unsettled,  taking  notes 
therefor,  presumably  payable  to  himself.  In  June, 
1885,  upon  motion  of  the  proper  parties,  the  court 
granted  leave  to  them  to  institute  suit  in  the  Marion 
county  court  to  compel  the  commissioner  to  list  the 
fund  for  State  and  county  taxation  for  the  yeai-s 
1881  to  1885  inclusive ;  and  the  order  further  provided 
that  the  commissioner  should,  out  of  the  fund,  jjay 
such  sums  as  might  be  adjudged  for  these  purposes. 
It  does  not  appear  that  the  estate  had  ever  been  listed 
for  taxation,  or  that  any  taxes  had  ever  been  paid 
upon  it  for  the  years  named.  After  the  granting  of 
this  leave,  the  sheriff  of  the  county  rei)orted  in  writing 
to  its  county  court  clerk,  the  appellant  as  delinquent, 
in  having  failed  to  list  said  fund  or  pay  taxes  upon  it, 
and  thereupon  the  latter  officer  issued  a  summons 
against  the  commissioner  to  appear  before  the  county 
court  at  a  time  named,  and  show  cause,  if  any  existed, 
why  the  estate  in  his  hands  should  not  be  listed  for 
the  years  above  named  for  county  taxation. 

A  demurrer  to   the  proceeding   having  been  over- 
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ruled,  as  well  as  a  motion  to  quash  the^  summons, 
an  answer  was  filed  by  the  appellant,  setting  up  how 
he  had  received  the  fund ;  that  he  had  no  interest  in 
it,  the  notes  being  held  by  him  subject  to  the  order  of 
the  court ;  that  the  money  belonged  to  Mercer's  heirs, 
who  mainly  resided  in  other  counties,  and  were  neces- 
sary parties  to  the  proceeding  ;  that  they  were  the* 
proper  parties  to  list  it,  and  that  he  was  liot  the  x>osses- 
sor  of  it,  save  as  commissioner.  A  demurrer  having 
been  sustained  to  the  answer,  and  the  api>ellant  fail- 
ing to  plead  further,  the  county  court  rendered  a. 
judgment,  holding  him  liable  for  the  taxes,  and  direct- 
ing its  clerk  to  take  the  list  of  the  estate  in  api)eUant's 
hands  for  said  years.  He  appealed  to  the  circuit  court. 
The  record  is  a  meager  one,  and  while  in  the  last- 
named  court  the  motion  to  quash  the  summons  ap- 
pears to  have  been  renewed,  and  the  demurrer  to  the 
proceeding  again  presented,  yet  there  does  not  appear 
to  have  been  any  express  ruling  as  to  either,  nor  was 
the  demurrer  filed  in  the  county  court  to  the  answer 
renewed  by  any  order  in  the  circuit  court ;  but  it  is, 
X)erhaps,  proper  to  regard  the  final  judgment  in  the 
latter  court,  and  which  affirmed  the  judgment  of  the 
county  court,as  acting  ui)on  them,  and  we  will  so  treat 
it.  No  reply  was  ever  filed  to  the  answer  in  either 
court. 

It  is  contended,  first,  that  there  is  no  law  warrant- 
ing such  a  proceeding ;  that,  under  the  statute,  a  delin- 
quent can  only  be  proceeded  against  for  a  fine  and  a 
triple  tax,  and  that  a  listing  can  only  be  comx)elled,  if 
at  all,  by  means  of  this  penalty.  It  was,  however, 
settled    otherwise    in  the  case    of   the   Louisville    & 
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Nashville  Railroad  Company  v.  Commonwealth,  85 
Ky.  Rep.,  198  it  being  there  held  that  under  sec- 
tion 25,  article  6,  chapter  92,  of  the  General  Statutes, 
the  county  court  could,  in  case  of  a  mere  failure  to 
list,  direct  its  clerk  to  take  the  list  of  the  delin- 
quent, he  having  lirst  been  summoned  to  show  cause 
against  it. 

The  oflEending  in  such  case  is  confined  to  the  mere 
failure  to  list,  and  a  summons  under  said  section  need 
charge  no  more.  This  was  substantially  done  in  that 
issued  against  the  appellant,  because  he  was  required 
to  show  cause,  if  any  existed,  why  the  estate  should 
not  be  listed. 

It  is  a  general  rule,  that  before  suit  can  be  brought 
against  a  receiver,  leave  of  the  court  by  which  he  was 
appointed  must  be  obtained.  This  is  because  one 
court  should  not  be  allowed  to  take  the  property  or 
fund  already  properly  under  the  control  of  another 
court  away  from  it.  To  do  so  would  be  a  disregard  of 
the  rights  of  those  already  contending  over  the  estate, 
and  create  a  conflict  of  jurisdiction  injurious  to  public 
interests  ar*d  individual  right.  (Barton  v.  Barbour, 
104  U.  S.  126.)  There  was  no  necessity,  however,  in 
this  instance  for  a  resort  to  another  forum.  It  is  true 
that  under  our  law  the  county  court  is  the  only  power 
which  can  direct  the  listing  of  property  for  taxation 
which  has  been  omitted  by  the  assessor.  Here,  how- 
ever, was  a  fund  in  the  hands  of  the  court's  receiver. 
It  was  under  its  control.  It  was  the  estate  of  a  dece- 
dent of  Marion  county.  The  right  to  it  was  in  litiga- 
tion. If  the  averment  of  the  answer  that  it  belonged 
to  Mercer's  heirs,  can  be  considered  as  one  of  fact,  and 
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is,  therefore,  in  the  absence  of  a  reply  to  be  taken  as 
true,  yet  the  fund  had  never  been  distributed,  and  it 
was  not  known  what  portion  of  it  would  finally  go  to 
each  of  them.  He  or  she  could  not;  therefore,  intelli- 
gently list  his  or  her  interest  in  it.  Indeed  the  litiga- 
tion might  be  of  such  a  character  as  to  consume  it, 
or,  as  a  result  of  it,  the  heir  might  not  ultimately  re- 
ceive anything,  and  from  the  very  nature  of  the  case, 
he  or  she  could  not  list  any  portion  of  it.  It  was  yet 
the  estate  of  the  decedent,  subject  to  distribution  by 
the  court.  It  or  its  receiver  was  the  possessor  of  it. 
The  money  has  always  been  in  Marion  county,  and 
has  there  received  the  protection  of  the  law,  and  must, 
in  fact,  yet  be  distributed  by  its  court.  Undoubtedly 
if  it  had  already  been  listed  for  taxation,  the  court, 
having  control  qI  it,  could  have  ordered  its  receiver 
to  pay  the  taxes  ;  and  we  see  no  reason  why,  when  it 
had  not  been  listed,  the  court  could  not  have  directed 
its  receiver  to  do  so  and  also  pay  the  taxes.  There 
was,  therefore,  really  no  necessity  for  obtaining  leave 
to  resort  to  legal  proceedings  in  another  tribunal.  The 
circuit  court  could  have  ordered  its  receiver  to  go  into 
the  county  court  and  have  it  listed  and  then  pay  the 
taxes.  It,  however,  saw  fit  to  arrive  at  it  in  an  indirect 
manner ;  and  while  it  was  not  the  best  mode,  yet  it 
was  not  an  illegal  one.  It  consented  that  another 
tribunal  might  take  jurisdiction  over  its  receiver  as 
to  this  particular  matter,  and  direct  him  as  to  it ;  and 
at  last,  in  this  instance,  by  reason  of  the  appeal,  it  in 
fact  controlled  its  receiver  in  the  matter,  and  affirmed 
what  the  inferior  tribunal  had  ordered  to  be  done.  So 
that  at  last  the  circuit  court  may  be  regarded  as  hav- 
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ing  directed  its  receiver  to  go  into  the  county  court 
and  list  the  estate  under  its  control. 

It  is  contended  that  it  will  not  do  to  charge  officers, 
like  receivers  and  sheriffs,  with  the  taxes  upon  funds 
transiently  in  their  hands,  and  which  may  happen  to 
be  held  by  them  upon  the  particular  day  when  the 
owner  or  possessor  is  chargeable  with  the  taxes.  In 
this  we  concur.  It  would  interfere  with  the  proper 
transaction  of  business.  The  case  presented  is,  how- 
ever, a  different  one.  Here  was  the  estate  of  a  dece- 
dent under  the  control  of  the  court.  It  was  yet 
to  be  distributed.  It  was  yet  uncertain  to  whom  it 
belonged,  or,  at  Ifeast,  what  portion,  if  anything,  each 
heir  would  finally  receive.  From  the  very  necessity 
of  the  case  it  was  proper  for  the  court  to  consent  that 
another  tribunal  might  direct  its  receiver  to  list  the 
estate  in  his  hands,  or,  what  would  have  been  prefer- 
able, it  should  itself  have  directed  its  officer  to  go  and 
list  it  and  pay  the  taxes. 

The  order  of  the  circuit  court  granting  the  leave  to 
another  tribunal  to  pass  upon  the  question  of  assess- 
ment also  directed  its  receiver  to  pay  any  taxes  that 
might  be  assessed  against  the  fund.  This  entitled  him 
to  a  credit  for  any  sum  he  might  thus  pay,  and  in 
fact,  its  judgment  upon  the  aflirmance  of  the  appeal 
from  the  county  court  expressly  directs  such  credit  to 
be  given.     No  loss  can,  therefore,  come  to  him. 

The  provisions  of  chapter  92,  of  the  General  Statutes, 
show  it  was  intended  that  all  property  should  contrib- 
ute its  proper  proportion  to  the  means  necessary  to 
support  the  county  and  State  governments.  They 
were   enacted  in  the  spirit  of  fairness  and  equality; 
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and  property  situated  like  that,  in  question  will  escape, 
and  receiverships  become  exceedingly  popular,  unless 
the  court  in  control  of  it  can  order  its  officer  holding 
it  to  list  it  and  pay  the  taxes  upon  it.  Where  the 
ownership  of  the  ftmd  is  in  question  and  it  is  in  litiga- 
tion, there  is  no  other  practical  way  of  reaching  it. 
Here  it  could  not  be  properly  assessed  to  the  owner. 
Even  if  by  reason  of  the  averment  in  the  answer  of 
ownership  in  the  heirs  it  can  be  said  that  the  owners 
were  known,  yet  there  had  been  no  distributioii  of  it 
to  each  of  them — ^its  sitiLS  had  not  changed— and  one 
of  them  in  giving  in  his  list*  could  not  take  into  con- 
sideration any  of  this  estate,  because  he  could  not  tell 
what  he  would  ever  get,  if  any  of  it.  It  is  unlike  the 
case  which  was  presented  in  the  city  of  Louisville  v. 
Sherley,  etc.,  80  Ky.  Rep.,  71,  because  there,  not  only 
the  ownership  of  the  fund  sought  to  be  taxed  had 
been  ascertained,  but  it  had  been  allotted  to  the  owner. 
It  is  contended,  however,  that  it  belongs  either  to 
the  i)ersonal  representative  or  the  heirs ;  and  that  they 
should  have  been  brought  before  the  county  court  and 
the  question  determined.  This  would,  i>erhaps,  have 
required  the  inferior  court  to  determine  the  very  ques- 
tion at  issue  in  the  sui)erior  tribunal,  and  which  might 
for  years  be  undetermined.  Such  a  conflict  of  juris- 
diction would  not  only  be  useless,  when  the  taxes 
could,  without  injury  to  any  one,  be  paid  out  of  the 
fund  by  the  receiver,  under  the  order  of  the  court, 
but  might  result  in  serious  injustice.  If  th^  heir 
alone  were  proceeded  against,  he  could  very  well  say, 
there  has  been  no  distribution  of  the  estate.     I  do  not 
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know  the  value  of  my  interest,  if  I  have  any,  or  what 
I  will  ultimately  receive. 

The  estate  should  pay  its  proper  proportion  of  the 
public  burden  in  return  for  its  protection  under  the 
law ;  and  unless  the  mode  indicated  herein  be  followed, 
it  and  many  thousands  of  dollars  situated  like  it^ 
would  escape  taxation. 

Judgment  affirmed. 


i 
Cask  21— OAVEAT—Janttary  17. 

Alexander,  &a,  v.  Noland. 

APPEAL  FROM    ESTILL  CIRCUIT  COURT. 

1.  Caveat — Practice.— The  filing  of  a  caveat  with  the  Register  of  the 

Land  Office  is  to  prevent  that  officer  from  issuing  a  patent  for  vacant 
and  unappropriated  land;  and  as  the  plaintiffs  in  this  case  rely  upon 
a  patent  issued  by  the  Commonwealth  as  the  foundation  of  their  title 
to  the  land  in  controversy,  the  land  was  not  vacant  or  unappropri- 
ated, and,  therefore,  they  had  no  right  to  enter  a  caveat,  and  the  cir- 
cuit court  no  jurisdiction  to  try  it,  and  the  proceeding  on  it  should 
have  been  dismissed.  But  the  case  having  be6n  tried  by  a  jury  who 
found  for  the  defendrnt,  this  court  would,  ordinarily,  affirm  the  judg- 
ment, the  plaintiffs  having  gained  nothing  by  the  proceeding,  but  as 
.the  verdict  may  hereafter  embarrass  the  rights  of  the  plaintiffs,  this 
court  will  take  hold  of  an  error  of  the  court  in  instructing  the  jur}*, 
for  the  purpose  of  reversing  the  judgment  and  directing  the  circuit 
court  to  dismiss  the  case  without  prejudice,  the  plaintiffs  (appellants) 
to  pay  the  costs  in  this  court  and  the  costs  of  dismissal. 

2.  Same — Instructions. — The  court,  in  instructing  the  jury,   required 

them  to  believe  that  the  land  in  controversy  was  set  out  and  described 
io  appellants'  caveat.  The  caveat,  in  attempting  to  give  the  bound- 
ary of  the  land  as  set  forth  in  the  patent,  described  one  of  the  lines  as 
running  "S.  50,  E.  170  poles,"  when  it  should  have  been,  in  order  to 
correspond  with  the  patent,  "S.  60,  W.  170  poles."  H«W— That  it  is 
probable  the  jury  understood  the  instruction  to  mean  that  the  caveat 
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should  correctly  describe  the  land,  and  if  it  failed  to  do  so  the  appel- 
lants could  not  recover;  therefore  the  instruction  was  erroneous. 
The  description  given  in  the  patent  and  deeds  should  have  controlled 
the  court  in  giving  instructions.    ^  ♦ 

RIDDELL  &  FLUTY  for  appellants. 

An  instruction  is  erroneous  that  requires  the  jury  to  look  to  the 
pleadings  to  ascertain  facts  as  proved  or  admitted.  (Tipton  v.  Trip- 
lelt,  1  Met.,  670;  Alland  v.  Smith,  2  Met.,  297;  Mickey  v.  Common- 
wealth, 9  Bush,  696.) 

JOHN  BENNETT,  H.  C.  &  W.  H.  LILLY  and  J.  B.  WHITE  for 

AFPELLBK. 

To  allow  an  amendment  to  a  pleading  when  in  the  furtherance  of 
justice  and  a  correct  determination  of  the  rights  of  the  parties,  is 
within  the  discretion  of  the  trial  court,  and  not  a  reversible  error. 
(Greer  v.  City  of  Covington,  83  Ky.,  410.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  cottrt. 

The  appellants  in  August,  18^3,  entered  a  caveat 
with  the  Register  of  the  Land  Office,  to  prevent  the 
issuing  of  a  patent  to  the  appellee  for  seventy  acres  of 
land  lying  in  Estill  county,  Ky.  A  copy  of  the  caveat 
certified  by  the  Register,  was,  within  sixty  days  from 
the  time  it  was  entered,  lodged  with  the  clerk  of  the 
Estill  Circuit  Court,  and  the  appellee  having  been  duly 
served  with  summons,  filed  his  answer  controverting 
the  appellants'  right  to  the  said  land.  Section  473,  of 
the  Civil  Code,  under  which  the  proceedings  were  had, 
provides:  *'If  any  i)erson  obtain  a  survey  of  land  to 
which  another  claims  a  better  right,  such  other  may 
enter  a  caveat  with  the  Register  to  prevent  the  issuing 
of  a  grant  until  the  right  be  determined.  The  caveat 
shall  state  the  plaintiff's  claim  and  the  reason  why  the 
grant  should  not  issue.  It  shall  be  verified  by  his 
affidavit,  or  by  that  of  his  agent,  and  declare  that  it  is 
entered  in  good  faith,  with  the  intention  of  procuring 
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the  land  for  the  plaintifif,  and  not  for  the  benefit  of  the 
person  against  whom  it  is  entered." 

The  filing  of  a  caveat  with  the  Register  of  the  Land 
Office  is  to  prevent  that  officer  from  issuing  a  patent 
for  vacant  and  unappropriated  land  to  a  claimant  who 
is  not  entitled  thereto  by  reason  of  a  prior  entry  and 
survey  by  another,  or  by  reason  of  some  other  fact 
that  gives  him  a  prior  right  to  a  grant  from  the  Com- 
monwealth. 

That  the  foregoing  is  the  correct  construction  of  the 
section,  supra^  is  made  manifest  by  the  fact  that  it 
must  appear  from  the  affidavit  that  the  caveat  '*is 
-entered  in  good  faith,  with  the  intention  of  procuring 
the  land  for  the  plaintifif/'  If,  at  the  time  of  entering 
the  caveat,  he  has  a  patent  for  the  land,  he  can  not 
make  the  aflBLdavit  that  the  caveat  is  entered  with  the 
intention  of  procuring  the  land  for  himself,  for  the 
patent,  presumably,  invests  him  with  all  the  Common- 
wealth's title  to  the  land.  Preston  v.  Preston,  &c., 
&c.,  85  Ky.,  16.  The  appellants  rely  upon  a  patent 
issued  by  the  Commonwealth  to  Shirley's  heirs  as  the 
foundation  of  their  title  to  the  land  in  controversy. 
This  being  true,  the  land  was  not  vacant  or  unappro 
priated,  therefore,  the  appellants  had  no  right  to  enter 
the  caveat,  and  the  circuit  court  had  no  jurisdiction  to 
try  it,  and  the  proceeding  on  it  should  have  been  dis- 
missed. 

The  case,  however,  was  tried  by  a  jury  who  found 
for  the  appellee.  The  court,  in  instruction  No.  1,  re- 
quired the  jury  to  believe  that  the  land  in  controversy 
was  set  out  and  described  in  the  appellants'  caveat. 
The  caveat,  in  attempting  to  give  the  boundary  of  the 
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laud  as  set  forth  in  the  patent,  described  one  of  the 
lines  as 'running  *' S.  50,  E.  170  poles,"  when  the  de- 
scription should  have  been,  in  order  to  correspond 
with  that  given  in  the  patent,  *'S.  50,  W.  170  poles." 
It  is  probable  that  the  jury  understood  the  instruction 
to  mean  that  the  caveat  should  corfectly  describe  the 
land,  and  if  it  failed  to  do  so,  the  appellants  could  not 
recover.  The  patent  and  the  deeds  under  which  the 
appellants  claimed,  all  gave  the  same  description  of 
the  land,  and  they  were  put  in  evidence  before  the 
jury ;  and  the  description  therein  should  have  con- 
trolled the  court  in  giving  the  instructions  instead 
of  the  description  contained  in  the  caveat,  as  it  is 
manifest  that  the  misdescription  was  the  result  of  a 
slip  of  the  pen. 

Ordinarily,  as  the  circuit  court  had  no  jurisdiction  of 
the  caveat,  and  as  the  appellants  gained  nothing  by 
the  proceedings,  we  would  affirm  the  judgment,  but, 
as  the  jury,  influenced,  doubtless,  by  an  erroneous 
instruction,  have  returned  a  verdict  against  the  appel- 
lants, which  may  hereafter  embarrass  their  rights,  we 
will  take  hold  of  the  error  of  the  court  in  instructing , 
the  jury,  for  the  purpose  of  reversing  the  judgment 
and  directing  the  circuit  court  to  dismiss  the  case 
without  prejudice ;  but  the  appellants  must  pay  the 
costs  in  this  court  and  the  costs  of  dismissal. 

The  judgment  is  reversed  at  the  cost  of  the  appel- 
lants, and  the  circuit  court  is  directed  to  dismiss  the 
case  without  prejudice  at  the  cost  of  the  appellants. 

vol.  88—10 
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Cask  22— PETITION  EQUITY— January  17. 

Haney  v.  McClure,  &c. 

APPEAL  FROM   ROWAN  CIRCITIT  COURT. 

% 

1.  Supplying  lost  records. — "When  a  commissionep  has  heen  appointed 

to  take  proof  as  to  the  contents  of  lost  records  as  provided  by  section 
4,  of  chapter  72,  of  the  Oeneral  Statutes,  and  has  made  a  report,  the 
court  has  no  authority  to  substitute  the  papers  accompanying  his  re* 
port  for  the  originals  unless  the  affidavit  required  by  section  5.  of 
chapter  72,  was  filed,  and  the  testimony  upon  which  his  report  is 
based  was  taken  in  writing. 

2.  Same. — In  addition  to  the  inherent  power  which  every  circuit  court 

has  to  supply  its  lost  or  defaced  records,  the  court  is  authorized  by 
section  1,  of  chapter  72,  General  Statutes,  to  ren^nter  a  judgment,  the 
record  of  which  has  been  lost  or  destroyed,  without  the  previous  ap- 
pointment of  a  commissioner  to  take  testimony;  and,  while  it  does 
not  appear  in  this  case  that  the  notice  required  by  that  section  was 
formally  given,  yet,  as  defendant  did  have  notice  that  the  records  and 
papers  of  the  action  had  been  destroyed  by  fire,  and  that  the  plaintiff 
had  moved  to  supply  the  lost,  papers  and  re-enter  of  record  the  judg- 
ment, and  was  present  in  court  when  the  order  was  made,  the  court 
had  the  power,  upon  satisfactory  proof,  which  it  is  to  be  presumed 
was  made,  to  re-enter  the  judgment. 

8.  Same. — "While  a  state  of  case  might  exist  where  it  would  be  erroneous 
and  prejudicial  to  give  full  effect  to  and  execute  such  judgment  in 
the  absence  of  properly  authenticated  pleadings  and  papers  belonging 
tojthe  case,  yet,  as  the  judgment  in  this  case  was  rendered  by  default* 
and  the  time  for  an  appeal  had  elapsed,  and  the  debts  for  which  the 
judgment  was  rendered  are  set  out  and  the  land  directed  to  be  sold 
fully  described,  there  is  no  reason  why  the  re-entered  judgment 
should  not  be  executed  as  if  the  record  of  the  original  had  not  been 
destroyed. 

4.  Judicial  sales. — As  the  commissioner's  report  of  sale  does  not  show 
for  what  price  the  land  sold,  nor  that  he  offered  to  sell  less  than  the 
whole  tract  to  pay  the  two  debts,  the  court  erred  in  overruling  the 
exceptions  to  the  report. 

V.  B.  TOUNG,  Z.  T.  YOUNG  and  H.  L.  STONE  por  appellant. 

The  only  authority  for  supplying  lost  records  is  in  chapter  72, 
General  Statutes.  The  party  seeking  to  supply  such  record  must 
make  affidavit  that  there  is  no  authenticated  copy  of  the  record  in. 
oxistence  known  to  him. 
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The  papers  and  records  of  this  case  having,  in  No- 
vember, 1880,  been  destroyed  by  fire,  the  commissioner 
appointed  to  take  evidence  relative  thereto,  at  the 
April  term,  1881,  of  the  court  where  the  action  was 
pending,  filed  a  report  in  which  it  was  stated  the  attor- 
ney for  the  plaintiff  presented  substitutes  for  the  peti- 
tion and  answer  filed  in  1868,  and  the  judgment 
rendered  in  1869,  and  testified  they  were  correct  copies 
of  the  originals  which  had  been  burned.  The  deposi- 
tion of  the  clerk  of  the  court  was  taken,  wherein  he 
testified  the  petition  and  judgment  were  correctly 
copied.  The  papers  accompanying  the  report  show 
the  action  was  instituted  by  appellee,  McClure,  to 
enforce  the  satisfaction  of  a  personal  judgment  re- 
covered by  hiija  against  appellant  for  one  hundred  and 
forty-eight  dollars  and  sixty  cents,  upon  which  an  exe- 
cution had  been  issued  and  returned  "no  property 
found."  That  it  was  stated  in  the  petition  the  tract 
of  land  sought  to  be  subjected  was  purchased  by  ap- 
pellant from  one  Evans,  who  had  assigned  the  note 
for  the  balance  of  purchase  money  unpaid,  amounting 
to  two  hundred  dollars,  to  api)ellee.  Moody ;  and 
that  the  latter  filed  answer  setting  up  the  note  and 
claiming  he  had  a  superior  lien  on  the  land  for  the 
payment  of  it. 

In  the  judgment  purporting  to  have  been  rendered, 
the  land,  or  so  much  as  necessary,  was  directed  sold 
to  pay  the  two  debts,  it  being  stated  therein  that 
appeUee,  McClure,  had  become  owner  of  both.  At  the 
May  term,  1881,  appellant  filed  exceptions  to  the  re- 
port of  the  commissioner  appointed  to  take  evidence 
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in  relation  to  the  destroyed  papers  and  records,  and 
also  to  the  report  of  sale  which  it  appears  was  filed  at 
the  November  term,  1880.  But  each  of  the  exceptions 
was  overruled,  the  sale  was  confirmed,  a  deed  directed 
made  to  the  plaintiff,  who  was  the  purchaser,  and  a 
writ  of  i)ossession  to  issue  in  his  favor. 

Section  4,  chapter  72,  General  Statutes,  provides  that 
in  case  the  records  and  papers  of  any  court  shall  be 
lost,  destroyed,  defaced  or  obliterated,  such  court  shall 
appoint  a  commissioner,  who  shall  have  power  and  au- 
thority to  fix  on  a  convenient  place  to  meet  and  sit 
from  time  to  time,  giving  reasonable  public  notice 
thereof.  Section  5  is  as  follows:  *'The  commissioner 
may,  at  the  instance  of  any  person,  issue  a  summons 
and  cause  the  attendance  of  witnesses  and  take  evi- 
dence, in  writing,  of  such  witnesses  relative  to  any 
record  or  paper  so  destroyed,  defaced  or  obliterated ; 
which  dei)osition  shall  be  legal  evidence,  and  shall  be 
returned  to  the  clerk  of  the  court  and  safely  kept 
by  such  clerk.  Before  any  such  proof  is  taken,  the 
party  offering  it  must  make  and  fil'e  with  the  com- 
missioner an  affidavit  that  there  is  no  attested  copy 
of  such  record  or  papers  in  existence  known  to  him. 
If  such  affidavit  is  not  made,  no  testimony  taken  shall 
bej-eceived.  The  commissioner  shall  not  remain  in 
office  longer  than  one  year." 

It  does  not  appear  the  affidavit  mentioned  was  made 
and  filed  by  the  plaintiff  or  any  one  for  him,  nor  that 
the  testimony  of  the  attorney  for  the  plaintiif  in  regard 
to  the  substitutes  produced  by  him  was  taken  in  writ- 
ing; and  as  the  clerk  of  the  court,  in  his  deposition, 
states  merely  his  opinion  of  the  correctness  of   the 
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copies  of  the  petition  and  judgment,  making  no  refer- 
ence to  the  answer  of  appellee,  Moody,  it  is  clear 
there  was  not  such  compliance  with  the  provisions  of 
section  5,  as  gave  authority  to  the  lower  court  to  sub- 
stitute the  papers  accomjyanying  the  report  of  the 
commissioner  for  the  originals. 

But,  we  think  that  in  addition  to  the  inherent  power 
which,  as  said  in  Deshong  v.  Cain,  1  Duvall,  309,  every 
circuit  court  has  to  supply  its  lost  or  defaced  recwds, 
the  lower  court  was  authorized  by  section  1  to  reenter 
the  judgment  in  this  case  without  the  previous  ap- 
pointment of  a  commissioner  to  take  testimony.  That 
section  is  as  follows:  "When  any  judgment  or  final 
order  of  any  court  of  record  of  this  State  remains 
unexecuted,  and  the  record  thereof  has  been  lost, 
mutilated,  defaced  or  destroyed,  it  shall  be  lawful  for 
any  person  interested  therein,  upon  ten  days'  notice  in 
writing  to  the  adverse  party,  to  move  the  court  in 
which  such  judgment  was  rendered  or  final  order  was 
made  to  re-enter  the  same  of  record ;  and  upon  satis- 
factory proof  that  such  judgment  or  final  order  had 
been  theretofore  entered  of  record,  that  the  same  had 
been  mutilated,  defaced  or  destroyed,  and  the  purport 
thereof,  it  shall  be  the  duty  of  the  court  to  re-enter 
the  same  of  record,  etc." 

It  does  not  appear  the  notice  required  by  that  section 
was  formally  given,  but  the  defendant  did  have  notice 
the  records  and  papers  of  the  action  had  been  des- 
troyed by  fire,  and  that  the  plaintiff  had  moved  to 
supply  the  lost  papers  and  re-enter  of  record  the  judg- 
ment, and  was  present  in  court  when  the  order  was 
made. 
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Whether  the  court  acted  upon  the  report  of  the  com- 
missioner alone,  or  heard  other  evidence,  does  not  ap- 
pear, nor  is  it  material ;  for  it  had,  under  the  special 
provisions  of  section  1,  the  jxjwer,  upon  satisfactory 
proof,  which  it  is  to  be  presumed  was  made,  to  re-enter 
the  judgment.  It  is  true,  that  by  reason  of  a  non- 
compliance with  the  provisions  of  section  5,  that  seems 
to  apply  to  the  pleadings  and  other  papers  of  an 
action,  the  court  had  no  authority  upon  the  report  of 
the  commissioner,  as  it  stood,  to  substitute  the  copies 
produced  for  the  original  i)etition  and  answer  of 
Moody ;  and  a  state  of  case  might  exist  where  it 
would  be  erroneous  and  prejudicial  to  the  defendant 
to  give  full  effect  to  and  execute  such  a  judgment  in 
the  absence  of  properly  authenticated  pleadings  and 
papers  belonging  to  the  case.  But  no  defense  was 
made  to  the  action  by  api)ellant,  and  the  judgment 
from  which,  by  reason  of  the  length  of  time,  there 
could  be  no  api)eal,  was  rendered  by  his  default,  and 
the  debts  for  which  it  was  rendered  are  set  out,  and 
the  land  directed  to  be  sold  is  fully  described.  We 
think,  therefore,  as  the  court  had  the  power  to  re- 
enter the  judgment,  and  properly  did  so,  there  is  no 
reason  why  it  should  not  have  the  same  effect  and  be 
executed  as  if  the  record  of  the  original  had  not  been 
destroyed  by  fire. 

But  the  court  erred  in  overruling  exceptions  to  the 
report  of  sale,  for  the  commissioner  does  not  show  for 
what  price  the  land  sold,  nor  that  he  offered  to  sell  less 
than  the  whole  tract  to  pay  the  two  debts,  and,  as  a 
consequence,  the  purchaser  gets  the  entire  tract  with- 
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out  there  being  any  evidence  of   record  showing  for 
what  amount  appellant  is  entitled  to  credit. 

The  judgment  confirming  the  report  of  sale  for  a 
deed  and  writ  of  possession  is  reversed,  with  directions 
to  set  aside  sale,  and  further  proceedings  consistent 
with  this  opinion. 


Case  23— CONTESTED  WILL.— January  19. 

Moore's  Adm'r,  &c.,  v.  Smith,  &c. 

APPEAL   FROM   BOONE  CIRCUIT  COURT. 

1.  Wills — Depositions  of  attesting  witnesses. — Section  31  of  chap- 

ter 118  of  the  General  Statutes,  as  to  the  manner  of  taking  deposi- 
tions of  attesting  witnesses  to  wills,  applies  alone  to  the  court  in 
which  the  will  is  offered  for  probate,  and  not  to  depositions  taken  to 
be  used  in  the  circuit  court  upon  appeal  from  the  court  of  probate. 

2.  Exceptions  to  depositions — Continuance. — But  if  a  commission 

had  been  necessary  to  take  the  depositions  of  the  attesting  witnesses 
in  this  case,  yet  as  exceptions  were  not  filed  to  the  depositions  until 
af1«r  the  commencement  of  the  trial,  the  court,  haying  sustained  the 
exceptions,  should  have  granted  a  continuance  upon  the  application  of 
the  propounders  of  the  will,  and  not  have  required  them  to  submit 
to  a  judgment  against  them. 

3.  Same. — While  exceptions  to  depositions  which  go  to  the  competency 

of  the  witness,  or  to  the  relevancy  or  competency  of  the  testimony, 
may  be  filed  at  any  time  during  the  trial,  no  other  exception  can  be 
regarded  unless  it  be  filed  and  noted  on  the  record  before  the  com- 
mencement of  the  trial  and  before  or  during  the  first  term  of  the 
court  after  the  filing  of  the  deposition. 

0*HABA  &  BRYAN  and  WM.  LINDSAY,  D.  W.  LINDSBY  and 
A.  G.  WINSTON, 

Section  31,  chapter  113,  of  General  Statutes,  in  reference  to  the 
manner  of  taking  the  deposition  of  an  attesting  witness  to  a  will 
when  offered  for  probate,  applies  only  to  the  probate  proceedings  in 
the  county  court. 
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J.  F.  &  C.  H.  FISK  FOR  APPELLEES. 

An  action  in  the  circuit  court  to  test  the  validity  of  a  will  is  a  pro- 
ceeding de  novo,  and  only  such  evidence  is  admissible  as  would  be 
competent  in  the  county  court  on  an  offer  to  probate.  (General  Stat- 
utes, section  81,  chapter  118.) 

JUDGE  PRYOR  delivered  the  opinion  of  the  court. 

The  paper  in  controversy,  the  alleged  will  of  Samuel 
S.  Moore,  was  admitted  to  probate  in  the  Boone  county 
court  upon  the  testimony  of  B.  F.  Bristow  one  of  the 
subscribing  witnesses.  The  probate  was  opposed  by  the 
next  of  kin  of  the  devisor,  and  an  appeal  taken  to  the 
circuit  court.  There  seems  to  have  been  a  mistrial  of 
the  case  at  the  first  term  of  the  circuit  court  at  which 
the  case  was  called,  and  on  the  last  trial,  in  1886,  the 
court  instructed  the  jury  to  find  that  the  pai)er  offered 
was  not  the  will  of  Moore. 

B.  F.  Bristow  and  C.  W.  Miller  were  the  attesting 
witnesses  and  their  dei)ositions  had  been  taken  and 
were  offered  to  be  read  on  the  trial.  Miller  was  dead 
when  this  case  was  tried,  and  his  deposition  had  been 
taken  in  the  absence  of  the  original  paper  that  he  had 
attested  as  the  will  of  Moore.  He  was,  however,  pre- 
sented with  a  copy  attested  by  the  clerk  of  the  Boone 
County  Court,  and  stated  that  he  witnessed  a  paper 
similar  to  that,  as  he  thought,  in  conjunction  with  B. 
F.  Bristow,  at  the  instance  of  the  tastator  and  in  his 
presence.  The  deposition  of  Bristow  was  also  offered 
to  be  read,  and  when  his  deposition  was  taken  the 
original  paper  was  presented  and  identified  by  the  wit- 
ness as  the  paper  attested  by  him  and  the  witness 
Miller,  at  the  instance  of  and  in  the  presence  of  the 
testator,  speaking,  also,  as  to  the  signature  of  the  tes- 
tator, and  his  competency  to  execute  such  an  instru- 
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ment.  After  the  parties  had  not  only  announced 
themselves  ready  for  trial,  but  had  gone  into  the  trial 
and  offered  to  read  the  depositions  of  Bristow  and 
Miller,  counsel  for  the  contestants  filed  an  exception 
for  the  first  time,  to  the  effect  that  the  depositions 
were  incompetent  because  not  taken  pursuant  to  sec- 
tion 31,  chapter  113,  title  "Wills,"  General  Statutes. 
That  section  provides  that  when  any  will  or  any 
such  authenticated  copy  is  offered  for  probate,  and  a 
witness  attesting  the  same  is  out  of  the  State,  or,  if  in 
the  State,  cannot  attend  on  account  of  sickness,  age 
or  other  infirmity,  etc.,  or  resides  at  a  distance  of  naore 
than  fifty  miles,  such  court  may  cause  a  commission  to 
be  issued,  annexed  to  the  will  or  copy,  and  directed  to 
any  person  authorized  by  law  to  take  depositions,  ta 
take  his  deposition.  The  deposition  is  required  to  be 
certified  as  dei)ositions  are  in  other  cases,  and  no  notice 
need  be  given  unless  the  probate  is  opposed  by  some  one 
who  has  made  himself  a  party,  etc.  The  propounders 
of  the  will  insisted  that  the  exception  came  too  late, 
and  should  be  disregarded,  but  the^trial  court  adjudged 
otherwise,  and  sustained  the  exception.  Counsel  then 
asked  for  an  attachment  against  the  witness  Bristow, 
who  lived  at  Covington,  a  distance  of  less  than  fifty 
miles  from  the  place  of  trial.  The  attachment  was 
allowed,  and  returned  by  the  officer  to  the  effect  that 
the  witness  was  sick  in  bed  and  unable  to  attend  court. 
The  aflidavit  of  the  witness  and  his  attending  physi- 
cian showed  that  the  witness  could  not  attend.  The 
propounders  of  •  the  will  then  offered  to  read  the 
deposition,  but  this  was  refused  by  the  court  on  the 
ground  that  the  deposition  had  not  been  taken  under 
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a  commission  as  provided  by  the  General  Statutes. 
Coansel  then  filed  an  affidavit  to  the  eifect  that  they 
were  taken  by  surpiise  by  reason  of  the  exceptions 
and  the  ruling  of  the  court,  and  asked  that  the  case 
be  continued.  This  the  court  refused  to  do,  and  in- 
structed the  jury  to  find  against  the  paper  and  for  the 
contestants;  hence  this  appeal.  If  a  commission  had 
been  necessary  to  take  the  depositions  of  the  attesting 
witnesses  in  a  case  like  this,  a  continuance  under  the 
circumstances  should  have  been  granted. 

Exceptions  to  competency  and  the  relevancy  of  tes- 
timony may  be  made  at  any  time  during  the  trial,  but 
no  other  exception  "shall  be  regarded  unless  it  be 
filed  and  noted  on  the  record  before  the  commence- 
ment of  the  trial,  and  before  or  during  the  first  term 
of  the  court  after  the  filing  of  the  deposition."  Section 
687,  Carroll's  Code.  Besides,  the  depositions  in  this 
ciise  established,  if  the  witnesses  were  to  be  believed, 
and  there  was  nothing  to  question  the  character  of 
either  for  truth,  the  paper  in  controversy  as  the  will  of 
Samuel  Moore.  Thegr  were  the  attesting  witnesses  to 
the  jMiper ;  their  testimony  was  vital  to  the  propound- 
ers,  for  without  it  they  had  no  case  in  court,  and  sus- 
taining  the  exceptions  left  nothing  for  the  trial  judge  to 
do  but  to  instruct  the  jury  to  find  for  the  contestants. 
The  preparation  of  the  case  showed  proper  diligence 
on  the  part  of  the  propounders  and  their  attorneys. 
They  had  taken  their  depositions  prior  to  the  term  at 
which  a  mistrial  was  had.  No  exception  had  been 
filed  urging  the  objection  that  a  commission  was 
necessary  until  the  trial  was  under  progress,  and  it 
was,    therefore,    an   abuse   of    judicial   discretion   to 
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compel  the  appellants  to  submit  to  a  judgment  against 
them  Hnder  such  circumstances. 

If,  however,  the  question  was  alone  presented  as  to 
the  application  of  this  section  of  the  statute  to  the 
practice  in  the  circuit  court,  it  is  evident  that  it  applies 
alone  to  the  court  of  original  jurisdiction  in  which  the 
paper  is  offered  for  probate.  While  the  statute  in  re- 
gard to  wills  may  be  said  to  contain  all  the  law  on  the 
subject,  it  was  never  designed  that  ui)on  a  mere  ques- 
tion of  practice  in  the  conduct  of  the  appeal  in  the 
circuit  court,  the  trial  judge  should  be  confined  to 
the  mode  of  obtaining  the  attendance  of  witnesses, 
and  the  parties  to  the  mode  of  taking  depositions 
provided  by  the  statute  for  the  probate  of  wills  in 
the  county  court.  Tlie  circuit  court  is  not  a  court 
of  probate.  It  has  no  power,  as  the  county  court 
has,  to  admit  a  will  to  probate  without  notice,  where 
no  one  has  made  himself  a  party  opposing  it.  In 
fact,  the  circuit  court  has  no  original  jurisdiction 
over  the  subject  matter,  and  when  brought  to  the 
circuit  court  by  an  appeal,  the  hearing  should  be 
conducted  as  any  other  civil  proceeding  in  that  court. 

The  statute  provides  that  where  a  will  is  offered  for 
probate,  the  testimony  may  be  obtained  in  a  certain 
mode— that  is,  by  a  commisiSon  directed  to  some  one 
to  take  the  depositions.  It  was  enacted  so  as  to  inform 
that  court  how  to  proceed  when  the  witness  could  not 
attend  who  had  attested  the  paper,  and,  as  a  rule  of 
procedure,  applies  alone  to  the  probate  court.  If  the 
deposition  had  been  taken  to  be  read  in  the  county 
court  without  a  commission,  and  then  offered  to  be 
read  in  the  circuit  court,  the  exception  might  be  well 
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taken,  and  then  the  exception  should  be  filed  before 
trial,  if  the  contestants  had  been  previously  notified 
that  it  would  be  offered.  In  this  case  the  witness  was 
aged,  infirm  and  unable  to  attend  court,  and,  therefore, 
by  an  express  provision  of  the  Code,  section  664,  the 
propounders  of  the  paper  should  have  been  allowed  to 
read  it  to  the  jury.  If  this  commission  is  necessary 
in  the  circuit  court,  then  the  propounders  of  the  will 
could  take  no  step  to  prepare  for  trial  by  taking  the 
depositions  of  the  attesting  witnesses  until  the  circuit 
court  convened,  and  then  apply  for  a  commission  to 
take  the  deposition.  It  is  plain  to  us  that  the  mode 
of  taking  the  depositions  as  provided  by  the  statute, 
applies  only  to  the  probate  court.  The  judgment  be- 
low is,  therefore,  reversed,  with  directions  to  set  aside 
the  verdict  of  the  jury  and  award  the  appellants  a  new 
trial,  and  for  proceedings  consistent  with  this  opinion. 


Case  24— PETITION  EQUITY— January  19. 

Cox,  &c.,  V.  Prewitt,  &c. 

APPEAL  FROM  WHITLET  CIRCUIT  COURT. 

Where  a  patent  is  issued  to  a  person  who  is  dead  at  the 
issuing  of  the  patent,  his  heirs  take  the  title  to  the  land  so  patented 
as  if  the  patent  had  been  issued  to  such  heirs  by  name.  And  it  does 
not  make  any  difference  that  the  survey  was  made  after  the  death  of 
the  person  in  whose  name  the  patent  was  issued,  as  it  must  be  pre* 
sumed  that  the  price  fixed  for  vacant  lands  by  the  county  court  was 
paid,  and  an  order  of  the  court  authorizing  him  to  enter  and  survey 
the  land  was  duly  obtained. 
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•C.  W.  LESTER  FOR  appsllantb. 

A  patent  issued  to  a  person  who  was  dead  is  void,  and  conveys  no 
title  to  his  heirs. 

R.  D.  HILL  FOB  APPBLLEES. 

Where  a  patent  issues  to  one  who  is  dead,  his  heirs  take  the  land. 
(Gen.  St,  p.  711;  Taylor  v,  Fletcher,  7  B.  M.,  82;  Clark  v.  Jones, 
16  B.  M.,  126.) 

CHIEF  JUSTICE  LEWIS  dxliyebbd  the  opinion  of  the  coubt. 

Appellees  instituted  this  action  to  recover  the  land  in 
contest,  claiming  under  a  patent  issued  in  1860,  in  the 
name  of  William  Prewitt,  whose  heirs  at  law  they 
are.  A  recovery  was  resisted  in  the  lower  court  upon 
two  grounds :  First,  that  in  1857,  appellant  Cox, 
under  whom  appellant  White  claims,  had  the  land 
duly  surveyed,  according  to  law,  with  a  view  of  ob- 
taining a  grant  therefor  from  the  Commonwealth ;  and, 
second,  that  the  patent  to  Prewitt  in  1889  is  void ; 
and,  consequently,  the  land  was  unappropriated  and 
subject  to  the  entry  and  survey  made  for  Cox  in  1872, 
which  was  followed  by  a  patent  to  him  therefor. 

There  is  no  record  evidence  furnished  by  the  appel- 
lants showing  either  an  entry  or  survey  of  the  land 
made  for  Cox  in  1857 ;  nor  does  it  appear  he  ever 
obtained  an  order  of  court  entitling  him  to  enter  and 
have  the  land  surveyed.  The  patent  obtained  by  him 
in  1882  is  void,  and  gave  him  no  right  to  the  land 
whatever,  if  the  one  issued  to  Prewitt  in  1869  be  valid; 
and,  therefore,  the  decisive  question  in  this  case  is 
whether  that  patent  is  void. 

It  appears  that  William  Prewitt,  the  ancestor  of  the 
appellees,  died  in  1862,  previous  to  the  date  of  the 
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patent,  and  also  before  the  survey,  which,  as  appears 
from  a  recital  in  the  patent,  was  made  December  9, 
1868. 

Article  1,  chapter  60,  General  Statutes,  is  as  follows : 
'*When  a  patent  is  issued  or  shall  issue,  or  a  deed 
shall  be  made  to  a  person  who  is  dead  at  the  issuing 
of  the  patent  or  the  making  of  the  deed,  the  heirs  of 
such  patentee  shall  take  hold  and  enjoy  the  title  to 
the  estate  so  psLt&ated  or  conveyed  as  if  such  patent 
had  issued,  or  deed  had  been  made,  to  such  heirs  by 
name." 

It  seems  to  us  the  patent  under  which  appellees 
claim  can  not  be  held  invalid  without  a  disregard  of 
the  plain  language  of  the  statute,  which  meets  just 
such  case  as  is  now  presented. 

It  does  not  make  any  difference  that  the  survey  was 
made  after  the  death  of  the  person  in  whose  name  the 
patent  was  issued,  for  it  must  be  presumed  that  the 
price  fixed  for  vacant  lands  by  the  county  court  was 
paid,  and  an  order  of  court  authorizing  him  to  enter 
and  survey  the  land  was  duly  obtained,  otherwise  the 
patent  would  not  have  been  issued. 

The  patent  having  been  issued  in  the  manner  and  in 
the  name  of  a  i)erson  expressly  authorized  by  statute, 
and  for  land  which,  it  is  to  be  presumed  was  at  the 
time  vacant  and  unappropriated,  must  in  this  case  be 
held  valid  and  eflfectual  to  give  appellees  a  title  to  the 
land  in  dispute,  and  a  right  to  recover  it  of  appel- 
lants, whose  only  claim  is  under  a  junior  patent,  which 
is  void,  at  least  as  to  the  land  sued  for. 

Judgment  affirmed. 
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Cabb  25— petition  ORDINABY— January  22. 

Lou.  &  Nash.  R.  R.  Co.  v.  B.allard. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

1.  Bailroads — Duty  to  female  PASSENQERS.~In  an  action  against  a 

railroad  company  by  a  female  passenger  to  recover  for  an  injury  re- 
sulting from  being  taken  past  a  station  to  which  she  had  purchased  a 
ticket,  it  was  not  improper  to  instruct  the  jury  that  if  any  of  the  em- 
ployes of  the  company  were  "  insulting  in  words,  tone  or  manner," 
they  should  find  for  the  plaintiff  "  damages  in  their  discretion  "  not 
exceeding  the  amount  claimed  in  the  petition. 

2.  Instructions  as  to  damages. — Such  an  instruction  correctly  submitted 

the  question  of  punititive  damages  to  the  jury,  and  as  the  question  of 
compensatory  damages  was  correctly  submitted  by  another  instruc- 
tion, no  other  instructions  were  necessary. 
8.  Excessive  verdict. — The  jury  having  returned  two  verdicts  for  sub- 
stantially the  same  amount,  this  court  will  not  reverse  upon  the 
ground  that  the  verdict  (for  $3,006)  is  excessive. 

H.  W.  BRUCE,  WM.  LINDSAY  and  W.  J.  LISLE  for  appellant. 

Where  the  claim  is  for  punitive  damages  it  should  be  left  to  the 
jury  to  say  whether  they  will  give  punitive  damages.  (L.  &  N.  B. 
R.  Co.  V.  Brooks,  83  Ky.,  189.) 

RIVES  &  SPALDING  for  appellee. 

An  opinion  of  this  court  rendered  on  a  former  appeal  is  the  law  of 
this  case  and  not  subject  to  review  or  modification  on  the  second  ap- 
peal. (LeGrand  v.  Baker,  6  Monroe,  248;  Mason  v.  Mason,  5  Bush,. 
193.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

The  appellee,  a  young  lady,  was,  in  February,  1882, 
teaching  school  at  Loretto,  Marion  county,  Ky.  Her 
father  lived  between  a  half  and  a  mile  from  a  flag 
station  on  the  appellant's  road,  known  as  Harper's 
Ferry.  The  appellee,  on  Saturday  evenings,  usually 
went  to  her  father's  home  and  returned  again  on  Mon- 
day morning  to  her  school.     She  made  her  trips  to  and 
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from  Harper's  Ferry  station  on  the  appellant's  passen- 
ger train.  Her  father  was  in  the  habit  of  meeting  her 
at  Harper's  Ferry,  and  taking  her  from  tha^  place  to 
his  home  on  liorseback.  She,  Saturday  evening,  Feb- 
ruary 13,  1882,  purchased  a  passenger  ticket  which 
entitled  her  to  travel  on  the  appellant's  train  from 
Loretto  to  Harper's  Ferry.  She  boarded  the  train  at 
Loretto  to  make  her  trip  to  the  latter  place.  She  car- 
ried with  her  a  bundle  of  considerable  size,  and  a 
valise.  The  conductor,  Sweeney,  was  ,in  the  habit  of 
running  said  train  on  Saturday  evenings,  and  had  said 
train  in  charge  that  evening,  and  took  up  the  appellee's 
ticket  before  the  train  reached  Harper's  Ferry.  The 
appellee  swears  that  the  train  did  not  blow  its  whistle 
for  Harper's  Ferry,  nor  did  it  stop  at  that  place.  In 
this  she  is  corroborated  by  several  persons  who  were 
passengers  on  the  train.  Also,  her  father  says  that  he 
was  on  his  way  to  Harpers  Ferry  for  the  purpose  of 
taking  the  api)ellee  home,  but,  as  the  train  passed  the 
station  without  stopping,  he  concluded  that  the  appel- 
lee was  not  on  it,  and  he  returned  to  his  home  without 
going  to  the  station.  The  appellee  says  that  she  dis- 
covered that  the  train  had  passed  the  station;  that  she 
then  called  to  the  conductor,  who  was  at  the  far  end  of 
the  car  engaged  in  conversation  with  some  one,  several 
times  before  she  got  his  attention ;  that  he  then  came 
to  her  and  asked  her  at  what  place  she  wished  to  get 
oflE;  she  said,  at  Harper's  Ferry,  to  which  point  she  had 
purchased  her  ticket.  He  said  that  the  train  had 
passed  Harper's  Ferry,  and  that  he  could  not  go  back 
to  it,  but  he  would  take  her  on  to  the  next  station. 
She  declined  to  be  taken  on  to  the  next  station,  but 
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claimed  tiiat  she  should  be  put  off  at  Harper's  Ferry.  • 
He  said,  if  she  would  not  go  on  she  would  have  to 
get  off  the  train  and  walk  back.  She  said  she 
could  do  so,  but  she  would  make  him  pay  for  it. 
He  waived  his  hand  towards  the  door,  as  if  to  say 
go,  and  she  went,  carrying  her  bundle  and  valise, 
and  he  following  to  the  door  and  standing  on  the  plat- 
form without  offering  to  assist  her ;  that  she  had  to  get 
oflf  the  train  without  any  assistance  whatever;  that  a 
brakeman  was  at  hand  but  offered  her  no  assistance, 
but  seemed  to  be  enjoying  the  situation  ;  that  as  she 
got  on  the  ground  from  the  coach-steps,  the  lowest 
step  being  some  three  or  four  feet  from  the  ground, 
the  brakeman  being  right  at  her,  grinned  at  her  with 
a  broad  grin ;  that  the  conductor's  tone  of  voice  and 
manner  towards  her  were  insulting ;  that  she  got  off 
the  train  about  a  mile  from  Harper's  Ferry,  and  she 
had  to  walk  back  to  it,  and  from  thence  home,  carry- 
ing her  bundle  and  valise ;  that  from  the  place  that  she 
got  oflf  of  the  train  to  Harper's  Ferry,  there  was  no 
pathway;  the  route  was  rough  and  muddy  and  unin- 
habited ;  that  from  the  walk  and  excitement  she  was 
made  sick,  not,  however,  in  bed  all  the  time,  for  four 
days.  On  the  other  hand,  the  conductor  swears  that, 
owing  to  some  casualty,  over  which  he  had  no  control, 
the  train  was  not  stopped  at  the  platform,  but  was 
stopped  within  sixty  or  seventy  yards  after  passing 
it ;  that  he  waited  to  see  if  anyone  would  get  up,  as  if 
to  get  oflf,  but  no  one  did ;  that  he  then  called  out,  "All 
out  for  Harper's  Ferry,"  and  no  one  getting  up  as  if  to 
get  oflf,  he  went  on.  He  denied  in  toto  the  conduct 
attributed  to  him  by  the  appellee.     He  says  that  she 
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'  was  put  off  not  exceeding  four  or  five  hundred  yards 
from  Harper's  Perry.  The  brakeman  sustains  the  con- 
ductor. He  also  says  that  he  was  not  rude  to  the 
appellee,  but  helped  her  off  the  train.  The  testimony 
of  others  is  to  the  same  purport.  The  father  of  the 
appellee  swears  that  on  the  next  morning  the  appellee 
showed  him  the  place  that  she  got  off  the  train,  and  he 
stepx)ed  the  distance  to  Harper's  Perry,  and  it  was  one 
thousand  nine  hundred  and  seventy-five  yards. 

It  is  manifest  that  the  jury  believed  the  api)ellee's 
entire  story;  therefore,  they  awarded  to  her  three  thou- 
sand and  five  dollars  in  damages.  Theretofore  there 
had  been  a  trial  of  the  case  upon  substantially  the 
same  evidence  as  was  introduced  on  the  trial  of  this 
case,  which  resulted  in  a  verdict  of  three  thousand 
dollars  for  the  appellee,  which  this  court  set  aside  on 
account  of  an  error  in  one  instruction,  which  was  as 
follows :  "If  the  jury  believe  from  the  evidence  that 
the  defendant's  agent  or  employes,  or  any  of  them  in 
charge  of  the  defendant's  train,  carried  the  plaintiff 
beyond  the  station  for  which  she  had  purchased  a 
ticket,  and  refused  to  put  her  off  at  her  station,  and 
were  indecorous  or  insulting,  either  in  words,  tone  or 
manner,  they  should  find  for  the  plaintiff,  and  award 
her  damages,  in  their  discretion,  not  exceeding  five 
thousand  dollars."  This  court  disapproved  said  in- 
struction upon  the  ground  that  it  was  improper  to 
authorize  the  jury  to  find  for  the  appellee  on  account 
of  the  indecorous  conduct  of  the  appellant's  employe 
alone;  but  the  remaining  portion  of  the  instruction 
was  approved. 

Instruction  No.  1,  in  this  case,  uses  the  language: 


Digitized  by  VjOOQIC 


Vol.  88.J         JANUARY   TERM,  1889.  163 


Lou.  &  Nash.  R.  R.  Co.  v.  Ballard. 


**  Were  insulting  either  in  words,  tone  or  manner." 
The  appellant  objects  to  this  instruction  on  account 
of  the  use  of  the  word  "tone."  We  cannot  see  the 
force  of  the  objection  as  applied  to  a  female  passenger. 
The  jury  were  told  that  if  the  appellant's  employes 
"  were  insulting  in  tone,"  they  should  award  damages  ; 
that  is,  if  their  voice  was  so  accented,  inflected  or 
modulated  as  to  express  intentional  insult,  then  the 
jury  should  find  for  the  appellee.  It  was  in  the  fore- 
going sense  that  the  word  ''tone"  was  used,  in  which 
sense  the  word  would  be  commonly  understood  by  men 
of  ordinary  intelligence. 

The  api)ellant  also  objects  to  the  latter  part  of  the 
instruction  which  reads:  "They  should  find  for  the 
plaintiff  and  award  damages  in  their  discretion,  not 
exceeding  in  all  five  thousand  dollars,"  etc.  This  part 
of  the  instruction  is  objected  to  because  it  authorizes 
punitive  damages.  It  does  authorize  punitive  dam- 
ages, and  the  trial  judge,  doubtless,  intended  that  it 
should  authorize  punitive  damages.  We  think  that 
as  an  instruction  on  punitive  damages  it  was  properly 
drawn. 

The  remaining  instructions  given  by  the  court  draw 
a  correct  distinction  between  compensatory  and  puni- 
tive damages;  also  the  composition  of  compensatory 
damages  was  correctly  defined  in  one  of  said  instruc- 
tions. Indeed,  instruction  No  1  having  correctly  sub- 
mitted the  question  of  punitive  damages  to  the  jury, 
and  one  of  the  other  instructions  having  correctly  sub- 
mitted the  question  of  compensatory  damages  to  the 
jury,  it  was  unnecessary  to  have  given  the  remaining 
instructions. 
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The  refusal  to  give  instructions  B,  C  and  D  at  the 
instance  of  the  appellant,  was  not  an  elTor,  because 
the  jury  were  already  fully  and  correctly  instructed. 
This  court  held,  when  the  case  was  here  before,  that 
the  evidence  in  reference  to  the  conduct  of  the  brake- 
man  WQS  competent.  (Louisville  and  Nashville  Rail- 
road Company  v.  Ballard,  85  Ky.,  307. 

The  jury  having  returned  two  verdicts  for  substan- 
tially the  same  amount,  we  will  not  reverse  on  account 
of  its  excessiveness.    • 

The  judgment  is  affirmed. 


Cask  26— PETITION  EQUITY— January  22 

Starks,  &c.,  v.  Curd,  &c. 

APPEAL  FBOM   CALLOWAT  CIRCUIT  COURT. 

1.  Bankruptcy — Attachments. — Under  the  bankrupt  law,  if  an  at- 

tachment from  the  State  court  wa£  levied  as  many  as  four  months 
before  the  filing  of  the  petition  in  bankruptcy,  the  lien  created  by 
such  levy  continued,  notwithstanding  the  filing  of  the  petition  in 
bankruptcy. 

2.  Same.— If  a  creditor  of  the  bankrupt  had  a   lien  by  attachment  or 

otherwise  for  the  security  of  his  debt,  and  he  filed  his  debt  in  the 
bankrupt  court,  and  asked  that  it  be  allowed  and  pro-rated  as  an  un- 
secured claim,  without  apprising  the  assignee  of  the  existence  of  his 
lien,  he  thereby  waived  his  lien.  But  this  waiver  was  for  the  benefit 
of  the  assignee  as  a  trustee  for  creditors,  and  not  for  the  benefit  of 
the  bankrupt;  and  if  the  assignee  chose  to  waive  his  right  to  the 
attached  property  by  failing  to  appear  and  assert  it,  the  attaching 
creditor  had  the  right  to  enforce  his  lien,  which  the  court  properly 
allowed  him  to  do  in  this  case. 
8.  Same — Fraudulent  conveyances. — When  the  debtor,  prior  to  the 
bankrupt  proceedings,  had  executed  conveyances  with  the  design  to 
defraud  his  creditors,  the  title  to  the  property  thus  conveyed  passed 
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to  the  assignee  in  bankruptcy  for  the  benefit  of  creditors,  as  if  no 
such  conveyances  had  ever  been  executed. 
4.  Judicial  salbs — Judombmt. — As  the  land  sought  to  be  subjected  in 
this  case  consisted  of  separate  tracts,  lying  in  two  different  counties, 
it  was  error  to  order  a  sale  of  the  land  in  gross,  without  reference  to 
the  fact  whether  it  would  be  necessary  to  sell  it  all  to  pay  the  debt, 
interest  and  costs.  The  court  should  so  amend  the  judgment  as  to 
direct  the  sale  of  said  land  by  the  tract,  and  only  so  much  thereof  as 
will  be  necessary  to  satisfy  the  debt,  interest  and  cost. 

GILBERT  &  REED  and  W.  M.  SMITH  fob  appbllants. 

If  the  creditor  of  a  bankrupt,  having  a  lien  by  attachment  or 
otherwise,  proves  his  claim  in  bankruptcy  without  asserting  his  lieu 
he  thereby  waives  it.  (Revised  Statutes  U.  S.,  sees.  5075,  5105; 
Heard  v.  Jones,  15  Bankrupt  Reg.,  402;  Oranger  v.  Sabin,  8  Bk. 
Beg.,  30;  In  re.  Old.  4  Bk.  Reg.  87.) 

WM.  LINDSAY,  FOR  APPBLLKES. 

Brief  not  in  record. 
JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

The  api)ellees  instituted  their  several  actions  in  the 
Calloway  Circuit  CJourt,  against  tke  appellant,  W.  M. 
Starks,  to  recover  debts  due  them  on  contract  by  him. 
They  obtained  attachments  in  said  actions,  which  were 
levied  upon  the  several  tracts  of  land  in  controversy. 
More  than  four  months  after  the  levy  of  these  attach- 
ments, the  api)ellant,  W.  M.  Starl^s,  abandoned  his 
residence  in  said  county  and  State,  and  moved  to  the 
State  of  Missouri,  in  which  State  he  took  up  his  resi- 
dence, and  after  making  said  State  his  place  of  resi- 
dence, he  filed  his  petition  in  the  United  States  District 
Court  for  that  State,  to  be  declared  a,  bankrupt.  The 
Register  in  bankruptcy  took  charge  of  his  case;  an 
assignee  was  duly  api)ointed  and  qualified  ;  the  appel- 
lant, W.  M.  Starks,  was  duly  and  finally  discharged 
from  all  his  debts  and  liabilities  existing  at  that  date. 
After  getting  his  final  discharge,  he  returned  to  this 
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State  and  filed  answers  to  the  appellees'  actions ; 
among  other  things,  contesting  the  grounds  of  attach- 
ment, and  denying  that  the  real  estate  in  controversy 
was  subject  to  said  attachments,  and  that  the  ai)i)ellees 
except  one,  had  filed  their  claims  in  the  bankrui>t 
proceedings,  and  had  them  allowed  as  unsecured 
claims,  which  was  a  waiver  of  the  attachment  liens, 
if  any  they  had.  His  wife  and  children  also  appeared 
in  said  actions  and  set  up  title  in  themselves  to  said 
lands  by  reason  of  conveyances  by  deed  to  them  by 
the  appellant,  W.  M.  Starks. 

It  is  perfectly  manifest  that  the  conveyances  by  the 
appellant,  W.  M.  Starks,  to  his  wife  and  children, 
were  made  with  the  design  to  defraud  his  creditors; 
therefore,  as  against  said  creditors  no  title  passed  to 
them,  but  thereafter  passed  to  his  assignee  in  bank- 
ruptcy, subject,  however,  to  the  appellees'  attachment 
liens. 

The  fourteenth  section  of  the  bankrupt  act  provided : 
^'That  as  soon  as  said  assignee  is  api)ointed  and 
qualified,  the  judge,  or  when  there  is  no  opposing 
interest,  the  Register,  shall,  by  an  instrument  under 
his  hand,  assign  and  convey  to  the  assignee,  all  the 
estate,  real  and  personal,  of  the  bankrupt,  with  all 
his  deeds,  books  and  papers  relating  thereto,  and 
such  assignment  shall  relate  back  to  the  commence- 
ment of  said  proceedings  in  bankruptcy,  and  there- 
upon, by  operation  of  law,  the  title  to  all  such  prop- 
erty and  estate,  both  real  and  personal,  shall  vest  in 
the  said  assignee,  although  the  same  is  then  attached 
on  mesne  process  as  the  property  of  the  debtor,  and 
shall  dissolve  any  such  attachment  made  within  foui 
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months  next  preceding  the  commencement  of  said 
proceedings.-' 

It  has  been  unifonnly  held  that  if  the  attachment 
out  of  the  State  court  was  levied  as  many  as  four 
months  before  the  filing  of  the  petition  in  bankruptcy, 
the  lien  created  by  such  levy  would  continue,  notwith- 
standing the  filing  of  the  petition  in  bankruptcy. 
Also,  it  has  been  uniformly  held  that  if  a  creditor  of 
the  bankrupt  had  a  lien  by  attachment  or  otherwise, 
for  the  security  of  his  debt,  and  he  filed  his  debt  [in 
the  bankrupt  court,  and  asked  that  it  be  allowed  and 
pro-rated  as  an  unsecured  claim,  without  apprising  the 
assignee  of  the  existence  of  his  lien,  he  thereby  waived 
said  lien.  Were  the  rule  otherwise,  such  creditor 
would  not  only  have  the  benefit  of  his  lien  security, 
but  would  pro-rate  equally  with  the  other  creditors, 
^^hich  would  be  a  fraud  upon  the  equality  of  right 
among  the  creditors  of  the  bankrupt  that  the  bank- 
rupt law  attempted  to  establish. 

But  the  waiver  of  the  lien  was  for  the  benefit  of  the 
assignee  only,  as  trustee  for  the  bankrupt's  creditors. 
The  lien,  however,  by  proving  the  claim  as  unsecured 
was  not  extinguished,  but  was  simply  waived  at  the 
instance  of  the  assignee,  for  his  benefit  as  subrogatee. 
(Cook  V.  Farrington,  104  Mass.,  212;  12  Bank.  Reg- 
ister, 512.) 

By  the  section  swpra^  the  title  of  the  property 
I)assed  to  and  vested  in  the  assignee,  whereby  the  bank- 
rupt was  totally  divested  of  title,  and  as  just  said,  if 
the  bankrupt  had  previously  conveyed  his  property  for 
the  purpose  of  defrauding  his  creditors,  nevertheless 
the  title  passed  to  the  assignee  for  their  benefit  as  fully 
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and  completely  as  though  no  such  conveyance  had 
been  made.  Therefore,  it  has  been  uniformly  held 
that  the  bankrupt  could  not  appear  in  the  State  court 
and  take  advantage  of  the  waiver.  He  had  parted 
with  his  title  to  the  property,  and  had  been  dis- 
charged from  liability  on  the  debt,  and,  of  course,  had 
ceased  to  have  any  interest  whatever  in  the  proceed- 
ings. (See  cases  supra.)  If  the  assignee,  who  was 
the  party  in  interest,  could,  if  he  wished,  take  advan- 
tage of  the  waiver  and  defeat  the  attachment  and  take 
the  property,  freed  of  its  lien,  on  the  other  hand^  as 
the  waiver  was  only  for  his  benefit  as  subrogatee,  he 
could  waive  his  right  to  it,  and  let  the  property  be 
subjected  to  the  attachment  lien  ;  which  waiver  on  his 
part  would  be  presumed,  under  circumstances  similar 
to  this  case,  by  his  failure  to  appear  and  assert  his 
right. 

Therefore,  the  judgment  of  the  circuit  court  sub- 
jecting said  property  to  the  attachment  liens,  but  not 
giving  personal  judgment  against  W.  M.  Starks,  is 
affirmed. 

But  the  tracts  of  land  attached  were  separate  tracts, 
and  were  situated  in  Calloway  and  Marshall  counties, 
and  the  judgment,  as  we  understand  it,  directed  the 
Master  Commissioner  to  sell  the  several  tracts  lying  in 
each  county,  in  gr^ss,  and  without  Reference  to  the 
fact  whether  it  would  be  necessary  to  sell  it  -all  to  pay 
the  debts,  interest  and  costSs  Thife,  it  will  be  readily 
seen,  was  an  error,  and  for  this  error  the  case  must  be 
reversed  with  directions  to  amend  the  judgment  so  as 
to  direct  the  sale  of  said  land  by  the  tract,  and  only  so 
much  thereof  as  will  be  sufficient  to  satisfy  debts, 
interest  and  costs. 
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Case  27— PETITION  EQUITY— January  24. 

Wilhite's  Administratx)r  v.  Boulware. 

APPEAL   FROM   DAVIEBS  CIRCUIT  COURT. 

1.  PAKTNERSHIP  REAL  ESTATE.— If  land  has  been  bought  with  partner- 

ship money,  and  has  been  brought  into  the  business  of  the  firm  and 
used  for  its  purposes,  it  will  be  considered  as  partnership  property. 
But  even  in  this  case  it  may  be  ^hown  by  distinct  evidence  that  it 
was  the  intention  of  the  members  of  the  firm  to  hold  it  as  real  estate, 
in  which  each  should  have  his  interest  in  common  with  the  others. 
If,  however,  the  real  estate  was  not  paid  for  with  partnership  funds, 
but  each  partner  purchased  his  interest  and  paid  for  it  with  his  own 
funds,  the  presumption  arises  that  the  partners  did  not  intend  to  hold 
it  as  partnership  property.  This  presumption,  however,  may  be  re- 
butted. 

In  this  action,  in  which  one  of  the  two  partners  claims  an  equita- 
ble lien  upon  real  estate  claimed  to  be  partnership  property,  as 
against  one  claiming  a  superior  lien  by  virtue  of  a  mortgage  from 
the  other  partner,  it  appears  that  each  partner  held  his  individual 
interest  in  said  property  by  a  separate  conveyance,  which  interest 
was  paid  for  out  of  his  own  funds,  and  that  each  partner,  after  the 
partnership  business  ceased,  used  his  interest  in  said  property  for  his 
exclusive  benefit,  and  mortgaged  it  as  security  for  his  individual 
liabilities.  Held — That  the  real  estate  in  question  was  not  partner- 
ship property,  and  that  the  partner  has  no  lien. 

2.  Evidence  as  to  transaction  with  decedent. — While  a  surviving 

partner  can  not  testify  in  his  own  behalf  in  relation  to  the  state  of 
the  partnership  accounts  between  him  and  his  deceased  partner,  he 
may  testify,  in  a  controversy  between  others,  in  which  he  has  no 
interest,  as  to  whether  or  not  real  estate  owned  by  the  partners  was 
partnership  property. 

THOMAS  A.  MARTIN  for  appellant. 

1.  Real  estate  put  into  a  partnership  as  capital  stock,  becomes  partnership 

property,  and  is  subject  to  the  debts  of  the  partnership.  (Devine  v 
Mitchum.  4  B.  M.,  489 ;  Galbraith  v.  Qedge,  16  B.  M^  688.) 

2.  A  partner  has  a  lien  upon  partnership  property,  as  against  the  othez 

partners,  for  advances.    (Cromwell  v.  Sandige,  8  Dana,  278.) 

W.  N.  &  J.  J.  SWEENEY  for  appellee. 
No  brief  in  record. 
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Wilhite's  Administrator  v.  Boulware. 
JUDGE  BENNETT  deliykrbd  the  opinion  of  the  court. 

The  appellant,  as  the  administrator  of  W.  M.  Wil- 
hite,  brought  this  action  in  equity  in  the  Daviess 
Circuit  Court,  against  the  appellee,  C.  Boulware,  as 
the  surviving  partner  of  the  appellant's  intestate,  for 
the  purpose  of  obtaining  a  settlement  of  the  partner- 
ship, which  consisted  in  distilling  whisky  in  Daviess 
county,  Ky.,  and  subjecting  the  alleged  partnership 
property,  consisting  of  nine  acres  of  land  and  dis- 
tillery and  fixtures  thereon,  to  the  payment  of  the 
balance  that  the  firm  of  Boulware  &  Wilhite  was 
indebted  to  said  Wilhite.  The  appellee,  C.  Boulware, 
in  his  answer  denied,  among  other  things,  that  said 
property  was  partnership  property;  but  he  and  Wil- 
hite owned  each  an  undivided  half  of  said  property 
in  common ;  that  he  had  mortgaged  his  undivided  half 
to  the  Deposit  Bank  of  Owensboro ;  thereupon  the 
Deposit  Bank  was  made  a  defendant.  The  bank,  in 
its  answer,  set  up  its  mortgage  on  said  property,  and 
claimed  that  it  was  not  partnership  property,  but  was 
held  by  the  members  of  said  firm,  Boulware  and  Wil- 
hite, as  tenants  in  common ;  also,  if  it  should  turn 
out  that  the  property  was,  in  fact,  partnership  prop- 
erty, it,  at  the  time  it  took  the  mortgage,  had  no 
notice  of  that  fact. 

Afterwards  the  bank  instituted  its  action  against  C. 
Boulware  and  M.  Boulware,  his  surety,  on  the  note 
executed  by  them  to  the  bank,  and  also  sought  to 
enforce  its  mortgage  lien  upon  said  property.  That 
action  was  consolidated  with  this  one.  Thereafter  M. 
Boulware  paid  oflf  said  debt,  and  the  bank,  in  consid- 
eration thereof,  assigned  to  him  said  note  and  mort- 
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gage.    He  then  claimed  that  he  should  be  subrogated 
to  the  liea  of  the  bank  upon  said  property. 

The  lower  court  gave  i^rsonal  judgment  against 
the  appellee,  C.  Boulware,  for  one-half  of  the  balance 
found  due  to  the  estate  of  W.  M.  Wilhite  by  the  firm 
of  Boulware  &  Wilhite,  but  refused  to  allow  said  sum 
as  a  superior  lien  to  that  created  by  the  mortgage  in 
favor  of  the  bank.  The  administrator  has  appealed 
to  this  court. 

The  principle  is  universally  recognized  that  at  law 
real  estate  owned  by  a  partnership,  even  if  purchased 
m  the  name  of  the  partnership,  and  with  partnership 
funds,  is  held  by  the  members  of  the  firm  as  tenants 
in  common,  and  is  subject  to  all  the  incidents  of  land 
held  in  common.  But  in  equity  the  partners  may, 
by  agreement,  express  or  implied,  impress  real  estate, 
which  by  law  they  owned  in  common,  with  a  trust  as 
partnership  proi)erty,  and  render  it,  in  equity,  subject 
to  the  rules  applicable  to  partnership  property.  Real . 
estate  may  be  thus  impressed  in  equity  in  the  interest 
of  commerce,  whereby  an  equitable  trust  is  separated 
from  the  legal  estate ;  the  latter  is  held  and  passes 
according  to  the  law  that  controls  such  property  held 
in  common  ;  the  former  is  held  subject  to  the  rules  of 
personal  projierty  held  in  partnership.  The  trust,  or 
equitable  lien  impressed  upon  such  real  proi)erty,  is 
for  the  benefit  of  the  partners  alone,  with  the  excep- 
tion of  such  third  persons  as  may  be  equitably  en- 
titled to  be  subrogated  to  the  right  of  one  partner 
as  against  the  other. 

It  must,  however,  always  be  understood  that  the 
basis  of  this  equitable  trust  or  lien,  is  the  agreement 
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and  intention  of  the  partners,  which  may  be  either 
express  or  implied.  The  agreement  to  hold  such  estate 
as  partnership  property  may  be  expressed  in  the  arti- 
cles of  partnership,  or  in  the  writing  evidencing  its 
purchase,  or  verbally.  Tlie  agreement  may  be  implied 
from  the  circumstances  of  the  purchase,  and  conduct 
of  the  parties.  If  the  land  has  been  bought  with 
partnership  money,  and  has  been  brought  into  the 
business  of  the  firm  and  used  for  its  purposes,  it  will 
be  considered  as  partnership  property;  but,  even  in 
this  case,  it  may  be  shown  by  distinct  evidence  that 
it  was  the  intention  of  the  members  of  the  firm  to 
hold  it  as  real  estate,  in  which  each  should  have  his 
interest  in  common  with  the  others. 

On  the  other  hand,  if  the  real  estate  was  not  paid 
for  with  partnership  funds,  but  each  partner  purchased 
his  interest  and  paid  for  it  with  his  own  funds,  the 
presumption,  from  these  conditions,  arises  that  the 
parties  did  not  intend  to  hold  it  as  partnership  prop- 
erty, but  as  real  estate,  subject  to  all  the  incidents  of 
a  tenancy  in  common.  This  presumption,  however,  is 
rebuttable. 

By  applying  the  facts  to  the  foregoing  rules  it  will 
be  seen  that  the  real  estate  in  question  was  not  im- 
pressed with  an  equitable  lien  in  favor  of  the  appel- 
lant's intestate  over  that  acquired  by  the  mortgagee. 
The  facts  are  that  the  real  estate  was  not  purchased 
with  partnership  funds;  that  each  partner  held  his 
undivided  interest  in  the  land  by  a  separate  convey- 
ance ;  that  after  making  whisky  one  season,  which 
ended  in  the  spring  of  1882,  the  partners,  as  a  firm, 
ceased  to  make  any  more,  and  the  appellant's  intestate 
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that  summer  sold  his  half  of  the  whisky  to  Thixton 
and  Slaughter,  and  the  appellee,  C.  Boulware,  retained 
his  half ;  that  said  intestate,  that  summer,  rented  his 
half  of  the  land,  distillery  and  fixtures  to  Thixton  and 
Slaughter  for  the  purpose  of  making  apple-brandy, 
and  the  appellee  sub-leased  said  half  interest  from 
them  for  the  term  of  three  years,  and  paid  the  intes- 
tate rent  therefor ;  that  the  intestate,  in  August,  1882, 
mortgaged  his  undivided  half  interest  to  Monarch, 
&c.,  to  secure  his  individual  liabilities;  that  in  1884 
the  appellee  mortgaged  his  half  interest  to  Calhoon, 
&c.;  in  1885  he  mortgaged  the  same  interest  to  the 
bank. 

So  we  have  the  fact  that  each  partner  held  his  undi- 
vided interest  in  said  property  by  a  separate  convey- 
ance, which  interest  was  paid  for  out  of  his  own  funds, 
as  creating  the  presumption  that  the  property  was 
held  and  owned  as  real  estate,  and  not  as  partnership 
property. 

We  have  the  further  fact  that  each-  partner,  after 
the  partnership  business  ceased,  used  and  enjoyed  his 
undivided  interest  in  said  property  for  his  exclusive 
use  and  benefit,  and  mortgaged  it  as  security  for  his 
individual  liabilities,  thereby  treating  his  interest  as 
real  property,  not  impressed  with  the  trust  or  equities 
of  partnership  property. 

It  is  also  contended  that  C.  Boulware  was  not  a  com- 
petent witness  in  his  own  behalf  against  his  deceased 
partner.  So  far  as  his  testimony  was  given  in  his  own 
behalf  in  relation  to  the  state  of  the  partnership  ac- 
counts between  him  and  his  partner,  the  objection  was 
well  taken ;  but  these  matters  of  account  were  settled 
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by  the  chancellor,  and  there  is  no  serions  contention 
about  them  here. 

His  testimony,  however,  in  reference  to  the  status 
of  the  real  estate  was  not  properly  testimony  in  his 
own  behalf,  because  his  personal  liability  for  one-half 
of  the  balance  found  due  the  intestate's  estate  was 
neither  increased  nor  diminished  by  the  decision  of 
that  question,  nor  was  his  property  relieved  from  the 
burden  of  a  lien  by  the  decision  of  the  question; 
the  decision  of  the  question  in  favor  of  the  bank 
increased  the  lien  burdien.  The  contest  in  reference 
to  the  status  of  the  property  was  between  the  ap- 
pellant and  the  appellees,  M.  Boulware,  and  the  bank. 
They,  beyond  question,  were  entitled  to  C.  Boulware' s 
evidence. 

The  judgment  is  affirmed. 


Case  28— MOTION— January  26. 

Peoples  V.  Commonwealth. 

APPEAL  TBOM  JEFFERSON  CIRCUIT  COURT. 

Costs  of  appeals. — Upon  the  affirmance  of  a  judgment  of  conviction 
in  a  felony  case,  a  judgment  for  the  costs  of  the  appeal  may  be 
rendered  against  the  appellant. 

BAKER,  KINNEY  &  KINNEY,  8.  M.  BEBNABD  ahd  BBN.  S, 

BOBBINS  FOR  APPELLANT. 

FBANK  PARSONS  for  appellee. 

JUDGE  HOLT  deliybred  the  opinion  of  the  cottbt. 

The  appellant,  Mary  A.  Peoples,  being  under  con- 
viction for  a  felony,  appealed  to  this  court,  where  the 


Digitized  by  VjOOQIC 


Vol.  88.]         JANUARY  TERM,  1889.  175 


Peoples  V.  Commonwealth. 


judgment  was  affirmed.  A  judgment  for  the  costs  in 
this  court  was  rendered  by  it  against  her.  She  now 
claims  that  it  was  unauthorized  by  law,  and  is,  there- 
fore, void.  The  motion  now  made  is  to  quash  the 
execution  upon  it  for  this  reason. 

It  is,  of  course,  true,  as  counsel  contend,  that  a 
judgment  for  costs  can  not  be  rendered  without  war- 
rant of  law.  The  General  Statutes,  which  went  into 
force  December  1,  1873,  are  silent  upon  the  subject. 
The  chapter  upon  *' Costs"  merely  provides:  "A  de- 
fendant convicted  of  a  misdemeanor  shall  be  adjudged 
to  pay  the  costs."  (Chapter  26,  section  11.)  The 
Criminal  Code,  which  became  operative  January  1, 
1877,  is  not,  however.  Section  361  provides:  "On  the 
affirmance  of  a  judgment,  if  the  appeal  be  taken  by 
the  defendant,  and  on  the  reversal  of  the  judgment, 
if  the  appeal  be  taken  by  the  Commonwealth,  a  judg- 
ment for  costs  shall  be  rendered  against  the  defend- 
ant." 

It  is  clear  the  statute  authorized  the  judgment  in 
question.  The  other  sections  in  the  same  article  show 
that  it  can  not  be  construed  as  not  applying  to  a 
felony.  We  see  no  reason  why  this  should  not  be  the 
law.  When  the  conduct  of  the  accused,  whether  it 
be  felonious  or  of  a  less  degree,  causes  the  cost,  his 
property,  if  he  have  any,  should  answer  for  it.  But 
let  the  matter  of  policy  be  one  way  or  the  other,  the 
legislature  has  furnished  the  rule  to  which  we  must 
adhere. 

The  motion  to  quash  the  execution  is  overruled. 
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Case  29— PETITION  ORDINARY— January  26. 

Licking  Boiling  Mill  Co.  v.  Fischer,  &c. 

APPEAL   FROM   KENTON    CIRCUIT  COURT. 

1.  Appeals— Presumptions. — This  court  will  presume,  unless  the  con- 

trary appears,  that  the  lower  court  committed  no  error  in  its  instruc- 
tions to  the  jury,  and,  therefore,  that  pleadings  not  copied  into  the 
record,  but  which  were  before  the  lower  court,  authorized  the  instruc- 
tions given. 

2.  Same — Jurisdiction. — As  the  appellee's  claim  was  niot  sufficient  to 

give  this  court  jurisdiction  of  the  appeal,  it  is  a  serious  question 
whether  a  counter-claim  of  $4,000  pleaded  by  appellant,  which  there 
was  no  evidence  whatever  tending  to  prove,  is  sufficient  to  give  this 
court  jurisdiction  of  the  whole  case,  but  as  the  court  is  not  now  ready 
to  pass  on  the  question,  it  will  not  deny  the  appellant  a  hearing. 

J.  F.  A  C.  H.  PISK  Ton  appellant. 

1.  The  amount  in  controversy  upon  this  appeal  is  $5,700,  and,  therefore 

this  court  has  jurisdiction. 

2.  The  peremptory  instruction  asked  by  appellant  should  have  been  given. 

The  trespass  was  not  the  immediate  or  proximate  cause  of  the  fire. 
The  flood  was  an  "  act  of  God,"  for  which  no  one  can  be  held  respon- 
sible. 

8.  The  court  has  no  right  to  give  an  instruction  to  which  all  parties 
object 

4,  There  was  no  question  of  negligence  in  the  case,  and  the  court  erred 
in  submitting  a  case  of  negligence. 

6.  This  court  is  not  bound  by  the  decision  of  the  Superior  Court  upon  the 
former  appeal ;  it  must  act  independently  and  de  novo. 

6.  The  master  is  not  liable  for  the  willful  act  of  the  servant,  unless  he 

directed  the  act  to  be  committed. 

7.  The  admission  of  appellant's  articles  of  incorporation  as  evidence  was 

a  prejudicial  error. 

HALLAM  &  MYERS  qf  counsel  on  same  side. 

CLE  ART  &  HAMILTON  for  appellees. 

1.  The  counter-claim  was  a  sham  pleading,  and  should  not  be  considered 

in  determinins:  the  amount  in  controversy;  therefore,  the  Superior 
Court,  and  not  this  court,  has  jurisdiction  of  this  appeal. 

2.  The  judgment  of  the  Superior  court  was  not  appealed  from,  and  stands 

as  the  law  of  this  case. 


Digitized  by  VjOOQIC 


Vol.  88.]         JANUARY  TERM,  1889.  177 

Licking  Boiling  Hill  Co.  v.  Fischer,  &c. 

Z,  Everyone  who  does  an  unlawful  act  is  regarded  as  the  doer  of  whatever 
follows,  and  liahle  for  all  the  consequences  which  flow  therefrom, 
notwithstanding  the  final  result  might  have  heen  prevented  hy  the 
care  and  skill  of  the  person  injured.  ( Wait's  Actions  and  Defenses, 
vol.  6,  p.  47,  sec.  7;  Dickinson  v.  Boyle,  17  Pick.,  78.) 

4.  When  an  agent,  in  the  course  of  his  employment,  commits  a  trespass, 
his  principal  is  liable,  notwithstanding  ho  did  not  know  of,  or  author- 
ize, the  wrongful  act,  or  even  though  he  forbade  it.  (Wait's  Actions 
and  Defenses,  vol.  7,  p.  65,  sec.  7.) 

JUDGE  BEN'NETT  belivered  the  opinion  of  the  court. 

This  case  was  once  before  the  Superior  Court  by 
appeal  by  this  appellant  from  a  verdict  of  a  jury  and 
judgment  thereon,  for  two  thousand  dollars  in  favor  of 
the  appellees.  The  case  was  reversed,  not  upon  its 
merits,  and  sent  back  for  another  trial,  which  was  had, 
and  which  resulted  in  a  verdict  and  judgment  thereon 
for  seventeen  hundred  dollars  in  favor  of  the  appellees. 
The  case  is  now  in  this  court  by  an  appeal  by  the  ap- 
pellant. 

Appellees'  amended  petition  alleges  in  substance  that 
they  leased  from  the  appellant  a  lot  of  ground  situated 
in  the  city  of  Covington,  for  a  term  of  years,  com- 
mencing on  the day  of  January,  1879,  and  ending 

on  the day  of  March  1883 ;  that  said  land  was  to 

be  used  by  the  appellees  in  carrying  on  a  coal  and  coke 
business ;  that  the  appellees  had  the  right,  at  any  time 
during  their  lease,  to  erect  buildings,  etc.,  on  the  leased 
gro.und,  which  were  to  belong  to  them  during  the  lease, 
and  afterward,  provided  the  same  were  removed  from 
the  said  land  within  thirty  days  after  the  expiration 
of  the  lease;  that  during  the  lease,  they  erected  on 
said  land,  coal-bins  and  chutes  worth  two  thousand 
dollars ;  that  the  appellee,  by  its  employes,  wrongfully 
placed  a  quantity  of  unslacked  lime  on  the  ground 

vol.  88—12 
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unJer  said  bins  and  chutes;  that  said  lime,  while  it 
was  at  the  place  where  it  was  thus  wrongfully  placed, 
was  caused  to  generate  heat  by  being  flooded  by  the 
Licking  river,  which  heat  was  communicated  to  the 
appellees'  bins  and  chutes,  whereby  they  were  fired 
and  consumed.  The  appellant,  by  its  amended  an- 
swers, traversed  the  appellees'  allegations  as  to  the 
lease,  the  erection  of  the  bins  and  chutes,  the  wrongful 
placing  of  the  lime  under  the  bins  and  chutes,  or  the 
destruction  of  the  bins  and  chutes  by  fire,  caused  by 
the  overflowing  water  from  the  Licking  river  mixing 
with  said  lime.  The  appellant,  as  a  counter-claim, 
alleged  that  the  bins  and  chutes  were  fired  by  the  neg- 
ligence of  the  appellees,  which  fire  was  communicated 
to  the  appellant's  coal  elevator,  which  was  situated  on 
said  leased  premises,  and  adjoining  the  bins  and 
chutes;  that  said  fire  destroyed  the  said  elevator, 
whereby  the  appellant  was  damaged  in  the  sum  of 
four  thousand  dollars.  The  allegations  as  to  the 
counter-claim  were  traversed. 

The  lower  court  refused  the  instructions  asked  for 
by  the  appellant  and  appellees,  and  gave  seven  of  its 
own,  to  some  of  which  the  api)ellees  objected,  to  all 
of  which  the  appellant  objected.  The  appellant,  while 
objecting  to  all  the  instructions  given  by  the  court, 
particularly  objects  to  instruction  No.  4.  The  amended 
petition  copied  in  the  record  complains  of  a  tort,  not 
of  a  breach  of  contract  by  the  appellant.  The  objec- 
tion urged  against  instruction  No.  4  is,  that  if  the  ap- 
pellant was  licensed  by  the  appellees  to  use  said  ground 
for  general  purposes,  or  for  the  specific  purpose  of  stor- 
ing its  lime,  and  by  the  gross  carelessness  or  negligence 
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of  its  employes,  the  lime,  being  stored  under  said  bins 
and  chutes,  was  permitted  to  come  in  contact  with  the 
high  water,  whereby  fire  ensued  and  the  buildings  were 
burned,  then  the  jury  should  find  for  the  appellees. 

We  do  not  mean  to  say  that  this  instruction  was 
wrong,  but  we  mean  to  say  that  if  the  appellant's  con- 
tention be  correct,  we  must  presume  that  the  lower 
court,  unless  the  contrary  appears,  committed  no  error, 
and  that  the  pleadings,  not  copied,  but  which  were 
before  the  lower  court,  authorized  the  said  instruction. 
The  court's  instructions  in  reference  to  the  tortious 
conduct  of  the  appellant's  employes  were  correct. 

Upon  the  subject  as  to  whether  or  not*  the  buildings 
were  fired  by  the  heat  generated  by  the*  unslacked  lime 
coming  in  contact  with  the  high  water  from  the  Lick- 
ing river,  there  was  proof,  pro  and  con ;  the  jury  found 
upon  that  subject,  and  we  can  not  disturb  their  ver- 
dict. The  lower  court  peremptorily  instructed  the 
jury  to  find  for  the  appellees  in  reference  to  the  appel- 
lant's counter-claim.  There  was  not  a  scintilla  of 
proof  before  the  jury  that  tended  to  show  that  the 
buildings  were  fired  and  burned  by  the  negligence  of 
the  appellees,  or  either  of  them.  The  appellees'  claim 
is  not  sufficient  in  amount  to  give  this  court  jurisdic- 
tion, so  the  question  which  the  appellees  make  is,  does 
the  fact  that  the  appellant  claimed  in  his  counter-claim 
four  thousand  dollars,  which  was  wholly  unsustained 
by  the  proof,  give  this  court  jurisdiction  of  the  whole 
case?  Upon  appellant's  api)eal  as  to  its  counter-claim, 
the  question  to  be  determined  is  not  as  to  the  weight 
of  the  evidence,  but  as  to  whether  there  was  any  evi- 
dence, whatever,  tending  to  prove  the  counter-claim. 
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So,  it  will  be  seen  at  a  glance  that  the  question  is  a 
serious  one;  but  as  we  are  not  quite  ready  to  pass 
upon  the  question  now,  we  will  not  deny  the  appellant 
a  hearing. 

But  for  the  reasons  above  assigned  the  judgment  of 
the  lower  court  is  affirmed. 


Cask  80— PETITION  EQUITY— Januabt  26. 

Makibben  v.  Arndt,  &c. 

APPEAL  FROM  CAMPBELL  CHANCERY  COURl 

Judicial  sales — Redemption. — Where  property  is  sold  under  a 
judgment  enforcing  a  mortgage  lien,  and  afterward  redeemed  by  the 
debtor,  the  plaintiff  can  not  have  an  order  of  re-sale  to  satisfy  the 
unpaid  part  of  his  judgment,  the  first  sale  having  failed  to  satisfy  it. 
The  mortgage  lien  erases  to  exist  whenever  the  sale  is  made  enfordng 
it.  If  the  first  sale  fails  to  satisfy  the  debt  the  mortgagee  may  at 
once  take  steps  in  the  same  suit,  or  by  execution  on  his  judgment,  to 
subject  the  equity  of  redemption,  if  it  exists,  and  thus  protect  himself. 

C.  J.  HELM.  FOR  APPELLANT. 

The  effect  of  redeeming  property  sold  to  satisfy  a  mortgage  debt  is 
to  give  the  debtor  credit  by  the  amount  for  which  the  property  sold, 
and  to  leave  the  mortgage  lien  in  force  against  the  property  for  the 
remainder  of  the  debt.  (G^en.  Stat.,  pp.  885-887 ;  Bodine  v.  Moore, 
18  N.  Y.,  347.) 

GEORGE  WASHINGTON  for  appellee. 

The  sale  of  mortgaged  property  to  satisfy  the  mortgage  debt  ex- 
hausts the  mortgage  lien,  and  the  right  to  redeem  having  been  ex- 
ercised by  the  debtor,  the  creditor  can  assert  no  further  claim  by 
virtue  of  his  mortgage.  (14  Bush,  404 ;  Glazebrook  &  Bro.  v.  Bran- 
don,  3  Fy.  L.  R.,  466;  Gen.  Stat.,  sec.  4,  art.  8,^chap.  68;  Jones  on 
Liens,  vol.  2,  sec.  1128;  Todd  v.  Davey,  60  Iowa,  682.) 
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JUDGE  HOLT  dslitbreb  the  opinion  of  thb  court. 

The  mortgage  lien  of  the  appellant,  T.  P.  Makibben, 
was  inferior  to  that  of  the  Building  Association.  The 
property  was  sold  under  the  judgment  on  November 
24,  1885,  and  for  the  satisfaction  of  both  liens.  The 
appellant  purchased  it  at  two  thousand  two  hundred 
dollars,  being  less  than  two-thirds  of  its  appraised 
value,  but  a  little  more  than  the  debt  of  the  Building 
Association,  and  the  sale  was  confirmed.  He  took  no 
steps,  either  by  further  proceedings  in  the  suit  or  an 
execution  ui)on  his  judgment,  to  sell  the  equity  of 
redemption  during  the  year  of  its  existence  following 
the  sale.  It  was  redeemed  upon  the  last  day  allowable, 
the  mortgagor  then  conveying  it  to  a  third  party,  who 
mortgaged  it  and  thus  obtained  the  money  to  redeem 
it  from  the  appellant.  Shortly  after  the  year  for  re- 
demption had  expired,  the  appellant  filed  a  supple- 
mental petition  asking  a  re-sale  of  the  property  to 
satisfy  the  unpaid  portion  of  his  judgment.  After 
one  or  more  amendments  to  this  pleading,  it  was 
dismissed  upon  demurrer,  and  he  has  appealed.  He 
now  contends  that  the  redemption  from  the  sale,  al- 
though it  was  made  to  satisfy  both  mortgage  debts, 
left  the  unsatisfied  portion  of  his  judgment  in  full 
force  as  a  lien  upon  the  property.  This  contention  is 
based  upon  the  fact  that  the  statute  declares  the  sale 
*'null  and  void"  from  the  time  of  the  redemption. 
(Gteneral  Statutes,  chapter  63,  article  8,  section  3.) 
We  can  not  assent  to  it.  His  lien  was  of  contract. 
The  legal  title  to  the  property  was  merely  in  pledge  to 
him  for  the  payment  of  his  debt,  and  in  pledge  for 
what  it  might  bring  merely,  when  sold.     In  such  case 
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the  creditor  may  sell  once^  and  then  may  also  subject 
the  equity  of  redemption,  if  there  be  any.  The  statute 
gives  him  this  latter  right.  He  can  not,  however,  sell 
and  resell  and  sell  again,  and  so  on,  ad  infinitum^  by 
virtue  of  the  mortgage  lien.  He  can  not  thus,  in  effect, 
cut  it  up  into  slices.  The  redemption  is  a  recovery  of 
the  legal  title ;  and  it,  by  reason  of  it,  repasses  to  the 
mortgagor.  The  mortgage  lien  ceases  to  exist  when- 
ever the  sale  is  made  enforcing  it.  The  right  to  the 
property  passes  to  the  purchaser,  subject  to  confirma- 
tion by  the  court,  and  subject  also  to  be  divested  in 
favor  of  the  debtor  by  redemption  within  the  time 
allowed,  if  it  be  a  case  where  the  right  exists. 

The  fact  that  the  statute  declares  the  sale  shall  be 
a  nullity  in  case  of  redemption  does  not  reinvest  the 
mortgagee  with  his  mortgage  lien,  and,'  therefore,  with 
the  title  by  way  of  security  for  his  debt.  The  redemp- 
tion restores  the  title  to  the  mortgagor,  and  to  this  end 
the  law  declares  the  sale  a  nullity.  If  the  effect  were 
to  revive  a  lien  already  exhausted  there  would  be  little 
effort  by  the  debtor  in  this  direction.  If,  however,  the 
sale  extinguishes  the  lien,  then  the  debtor  may  be  able 
to  raise  the  money  to  redeem  his  property  by  putting 
it  in  pledge.  It  gives  him  a  chance.  The  parties  to 
the  mortgage  contract  understand  at  its  inception  that 
the  property  is  liable  to  be  sold  once  by  virtue  of  it ; 
and  it  is  not  for  a  court  to  make  a  contract  for  them  of 
greater  continuing  force.  Its  right  and  power  to  sell  is 
based  upon  the  mortgage  lien  alone,  and  one  exercise 
of  the  power  is  an  exhaustion  of  it.  The  lien  can  not 
survive  the  sale  for  its  enforcement.  A  sells  the  land 
of  B  under  a  mortgage  lien.    A  portion  of  the  judg- 
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ment  is  unsatisfied,  and  the  property  not  having 
brought  two-thirds  of  its  appraised  value,  there  is  an 
equity  of  redemption.  If  C,  another  creditor  of  B, 
subjects  this  right  of  redemption  to  sale  under  his 
execution,  as  he  may  do,  certainly  A  can  not  claim 
that,  notwithstanding  the  foreclosure  sale,  he  still  has 
a  mortgage  lien  for  the  unsatisfied  part  of  his  judg- 
ment. 

It  was  said  in  Todd  v.  Davey,  60  Iowa,  532:  ''By 
the  sale  of  the  land  upon  foreclosure,  the  mortgagee 
exhausts  his  remedy  against  the  land,  and  can  neither 
again  sell  it  upon  the  judgment,  nor  reieem  from  the 
sale,  either  before  or  after  redemption  by  the  mort- 
gagor." Jones  on  Liens,  section  1128,  cites  this  case 
approvingly  and  says:  *'If  a  vendor,  who  has  entered 
into  a  contract  to  convey,  upon  the  payment  of  the 
purchase  money,  elects  to  foreclose  his  contract  of 
sale,  he  can  not,  after  the  land  has  been  sold  and  bid 
in  by  him  for  a  part  only  of  the  judgment,  and  then 
redeemed  by  the  purchaser,  still  claim  to  have  a  ven- 
dor's lien  upon  the  land  for  the  balance  of  the  pur- 
chase money." 

If  the  rule  were  as  the  appellant  contends,  or  if  such 
a  rule  would  be  correct  in  principle,  then  the  debtor 
should  not  be  allowed  to  redeem  by  paying  the  amount 
of  the  purchaser's  bid  and  interest,  but  to  avoid  cost 
and  litigation,  he  should  be  required  to  pay  the 
amount  of  the  judgment.  The  lien-holder  has  ample 
opportunity  to  protect  himself  by  the  one  sale  made 
under  his  contract.  The  statute  gives  him  the  right, 
in  the  event  his  judgment  is  not  thereby  satisfied, 
to   at  once  take  steps   in  the  same  suit,  or  by  exe- 
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cution  upon  the  judgment,  to  sell  the  equity  of 
redemption,  if  it  exists.  (Gteneral  Statutes,  chapter 
63,  article  8,  section  4.)  He  may,  at  the  first  sale, 
fully  protect  himself  by  bidding  more  than  two-thirds 
of  the  appraised  value,  thus  cutting  oflf  the  right  of 
redemption.  The  law  did  not  intend  to  give  the  credi- 
tor all  the  advantages.  If  he  has  reasonable  chance 
to  protect  himself  from  loss,  and  fails  to  avail  himself 
of  it,  it  is  his  own  fault,  and  furnishes  no  reason  for 
harassing  the  poor  debtor  with  additional  cost  and 
litigation.  If  the  debtor  redeems,  it  will  often  work 
to  the  advantage  of  the  former  lien-holder,  whose 
judgment  is  in  part  unsatisfied.  If  a  stranger  has 
purchased  for  a  trifle,  and  the  debtor  redeems  and 
holds  the  property,  it  adds  that  much  to  his  estate,  to 
all  of  which,  save  the  exempt  portion,  the  creditor 
may  look  for  the  balance  of  his  judgment,  aided  by 
execution  upon  it. 

In  this  instance,  if  the  appellant  loses,  it  is  his  own 
fault.  He  has  slept  over  his  rights,  or  been  negligent 
of  them.  He  failed  either  to  bid  the  amount  of  both 
mortgage  debts  for  the  property,  or  two-thirds  of  its 
appraised  value,  or  to  take  any  step  whatever,  looking 
to  the  sale  of  the  equity  of  redemption.  He  has  no 
right  to  an  order  of  re-sale,  and  the  judgment  ia 
affirmed. 
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Cask  81— PETITION  EQUITY.—January  29. 

O'Daniel  v.  O'Daniel.  • 

APPEAL  FROM   MABION   CIRCUIT  COURT. 

1.  FA88WAY8— Advkrsv  P0BSE88I0N. — In  this'  action  to  enjoin  the  defend- 

ant from  obstructing  a  pass  way  over  his  land,  it  appears  that  the 
plaintiff  and  his  vendors  have  used  this  way  for  more  than  fifty  years, 
with  only  such  changes  as  may  have  been  necessary  from  time  to 
time,  by  reason  of  high  water,  and  that  it  has  been,  during  all  this 
time,  the  only  direct  passway  from  plaintiff's  land  to  the  county  seat, 
and  is  now  his  only  outlet.  Held — That  the  use  of  this  passway 
being  indispensable  to  the  enjoyment  of  the  plaintiff's  premises,  and 
having  been  used  from  time  immemorial,  the  grant  to  the  use  should 
be  implied.  It  was  not  necessary  for  the  plaintiff  to  show  by  positive 
testimony  that  he  had  claimed  this  use  as  a  matter  of  right,  and  so 
proclaimed  to  his  neighbors,  the  burden  being  on  the  defendant  after 
such  a  long  use  of  his  premises  to  show  that  the  use  was  merely  per- 
missive. Nor  is  the  plaintiff  estopped  by  reason  of  the  fact  that  he 
has  closed  up  other  ways,  which  lead  in  other  directions.  Nor  is  a 
proceeding  in  the  county  court,  by  which  an  effort  was  made  to  con- 
demn this  route  for  a  passway,  a  bar  to  this  action,  the  proceeding 
having  been  dismissed  without  prejudice  before  judgment. 

2.  Same. — Under  our  statute  of  limitations  the  continued  use  of  a  pass- 

way  over  another's  land  for  fifteen  years,  unexplained,  creates  the 
presumption  that  the  use  or  claim  was  adverse. 

SAMUEL  AVRITT  for  appellant. 

The  use  of  a  way  as  a  private  passway  for  the  statutory  period  of 
fifteen  years,  gives  the  user  the  right  to  it  by  limitation,  and  to  defeat 
the  claim,  the  owner  must  show  that  the  use  was  permissive  only. 
(Butt.  V.Napier,  14  Bush,  39;  Hall  v.  McLeod,  2  Met.,  987;  Ber- 
tram Case,  4  Bush,  219 ;  Waits'  Actions  and  Defenses,  vol.  2,  pp.  685, 
692,  699.) 

J.  R,  THOMAS  AND  LEWIS  EDELIN  for  appellee. 

To  entitle  one  to  a  private  passway,  the  use  must  be  open,  notorious 
and  hostile.  Permissive  use  confers  no  right.  (Wilkins  v.  Barner, 
79  Ky.,  328;  Hall  v.  McLeod,  2  Met.  98;  Maurice  v.  Myers,  4  B.  M., 
514;  Bowman  v.  Wickliffe,  16  B.  M.,  99;  Wiley  v.  Golay,  9  Ky 
Law  Rep.,  195.) 
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JUDGE  PRYOR  delivered  the  opinion  of  the  coubt. 

This  controversy  between  the  appellant  and  the  ap- 
pellee, arises  from  the  use,  by  the  appellant  and  those 
under  whom  he  claims,  of  a  private  passway,  the  ap-. 
pellant  alleging  that  its  use  has  been  obstructed  by  the 
appellee  by  placing  logs  and  constructing  water-gaps 
across  the  way  that  prevents  travel  upon  it.  The 
chancellor  is  asked  to  have  the  obstruction  removed 
that  the  appellant  may  exercise  his  right  of  passage 
over  it.  It  is  alleged  that  this  passway  has  been  used 
by  the  public  and  by  the  owners  of  the  farm,  on  which 
the  appellant  resides,  under  a  claim  of  right,  for  more 
than  half  a  century;  that  the  use  has  been  constant 
and  continued  by  the  vendors  of  the  appellant  and 
the  appellant  during  that  entire  period,  and  is  the 
only  way  from  the  farm  of  the  plaintifE  to  the  public 
highways  and  turnpikes  leading  to  his  county  seat. 
That  this  private  way  is  appurtenant  to  his  farm,  and 
was  at  no  time  obstructed  until  the  wrongful  act  of 
the  plaintiff  complained  of ,^  which  occurred  shortly  be- 
fore the  bringing  of  this  suit. 

The  appellee  admits  the  use,  but  insists  that  it  was 
only  permissive ;  that  the  passway  used  was  up  Har- 
din's creek,  and  in  building  fences  on  either  side  of 
the  creek,  the  owners  of  the  land  could  not  erect  them 
near  the  water's  edge,  on  account  of  high  water,  and 
this  left  a  space  of  from  fifty  to  one  hundred  yards 
between  the  fences  on  each  side,  and  this  space  had 
been  used  by  the  public  for  many  years,  not  under  a 
claim  of  right,  but  by  mere  permission,  the  road  being 
changed  from  time  to  time  in  the  space  mentioned,  by 
the  change  in  the  channel  of  the  creek  or  by  reason 
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of  high  water.  It  is  further  alleged  that  the  plaintiflE 
(appellant)  is  estopped  from  asserting  any  right,  as  he 
applied  to  the  County  Court  of  Marion  to  condemn 
this  route  as  a  private  passway,  and  was  defeated. 
That  his  vendors,  who  lived  on  the  land  and  from 
whom  he  derived  title,  had  caused  other  passways  to 
be  closed  up  that  were  appurtenant  to  the  premises, 
and  having  done  so,  the  appellant  having  had  posses- 
sion of  this  land  for  a  period  of  less  than  fifteen  years, 
can  not  now  assert  his  claim ;  that  he  advised  the 
vendor  of  the  api)ellee  to  close  up  the  passway,  and 
stood  by  when  these  water-gaps  were  made  without 
making  any  objection. 

A  man  by  the  name  of  Beauchamp  owned  the  land 
of  which  both  the  tracts  o\vned  by  the  appellee  and 
appellant  are  composed,  and  when  he  owned  it,  which 
was  in  the  year  1820,  this  passway  was  used  by  the 
public  and  by  himself,  as  a  passway  to  the  county  seat. 
Mills,  Hayden  and  Thompson,  who  were  near  eighty- 
six  years  of  age  when  they  testified,  say  that  this 
way  in  dispute  was  located  on  or  near  the  branch 
when  they  were  boys,  and  the  land  fenced  on  either 
side ;  that  it  was  used  as  a  passway  from  this  land 
and  by  the  neighborhood  before  Marion  county  was 
formed.  Beauchamj)  sold  this  land  in  the  year  1820, 
to  William  Russell  and  William  Mudd,  Russell  pur- 
chasing the  one  tract  and  Mudd  the  other.  The  two 
farms  adjoin  and  border  on  the  creek,  and  divers  wit- 
nesses, all  of  whom  are  uncontradicted,  say  that  this 
passway  has  been  used  by  these  farms  during  the  en- 
tire period ;  some  of  them,  being  old  men,  state  that  its 
use  extends  as  far  back  as  they  can  recollect,  and  has 
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remained  uninterrupted  except  the  slight  changes  that 
would  now  and  then  be  made  by  reason  of  the  high 
water.  Fences  were  all  the  time  on  either  side  of  the 
creek,  at  least  for*  thirty  years,  and  the  constant  use  of 
the  passway  is  not  in  fact  controverted.  It  does  appear 
that  a  passway  from  the  farm  of  appellant,  leading 
down  a  branch  called  Meat  House  branch,  to  the  Leb 
anon  and  St.  Mary's  road,  was  stopped  up  by  the 
consent  of  the  owner  of  the  land  upon  which  appel- 
lant now  lives,  prior  to  appellant's  purchase ;  but  this 
outlet,  while  it  led  to  the  county  road,  was  not  in 
the  direction  of  Lebanon,  but  was  a  convenient  outlet 
when  going  in  the  opposite  direction.  The  closing  of 
this  passway  is  no  evidence  of  the  abandonment  of 
the  way  up  Hardin's  creek ;  nor  was  the  closing  of  the 
lane,  through  which  a  wagon  could  not  pass,  leading 
in  the  direction  of  the  Cecil  pike,  an  estoppel.  It 
plainly  appears  that  the  passway  on  the  creek,  bor- 
dering on  the  land  owned  by  the  appellant  and.  the 
appellee,  was  the  only  direct  passway  from  appellant's 
farm  to  his  county  seat,  and  had  been  for  half  a  cen- 
tury. It  also  appeal's  that  when  the  present  passway 
was  closed  by  the  api)ellee,  it  left  the  appellant  with 
no  outlet  whatever  from  his  home  to  the  county  road, 
and  if  constant  use  for  so  long  a  period  can  give  a 
claim  of  right,  such  as  is  urged  here  as  belonging  to 
the  plaintiflP,  it  seems  to  us  this  passway  should  be 
opened.  The  proceeding  in  the  county  court,  by  which 
an  effort  was  made  to  condemn  this  route  for  a  pass- 
way,  is  no  bar  to  this  action,  because  the  proceeding 
before  judgment  was  dismissed  without  prejudice, 
the  appellant  preferring  to  seek  his  remedy  in  a  court 
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of  eqtdty.  •  There  never  was  any  abandonment  of  the 
use,  or  act  done  by  the  appellant  that  could  estop 
him  from  asserting  this  right. 

It  is  argued  that  there  was  never  any  assertion 
of  right  by  those  who  traveled  over  this  imssway, 
but  such  as  consisted  in  its  use,  and  it  must,  there- 
fore, be  presumed  the  use  was  merely  permissive. 
We  can  not  concur  in  such  a  conclusion.  When 
appellant  purchased  this  land,  the  passway  from  the 
&rm  to  the  county  seat  was  plain  and  unmistak- 
able, and  when  appellee  purchased  his  farm,  it  was 
equally  as  manifest,  and  there  was  no  reason  for  in- 
quiring as  to  the  duration  of  the  time  the  passway  had 
been  used.  It  was  the  only  passway,  and  while  its 
use  for  a  less  time  than  fifteen  years  conferred  no  right, 
the  appellant  could,  at  his  peril,  rely  upon  its  use  for 
80  long  a  period  as  to  make  it  appurtenant  to  his  farm 
and  as  vesting  in  him  the  right  of  way. 

At  common  law  the  long  enjoyment  of  an  easement 
gave  the  right  to  the  easement,  and  the  use  continuing 
uninterrupted  for  twenty  years  or  longer,  when  unex- 
plained, created  the  presumption  that  the  claim  or  use 
was  adverse.  Under  our  statute  of  limitation,  the 
continued  use  for  fifteen  years  unexplained  would 
create  the  presumption  as  to  the  right,  and  in  this  case 
the  use  for  more  than  half  a  century  certainly  estab- 
lishes the  right  to  the  passway  ;  and  it  was  not  neces- 
sary to  show,  by  positive  testimony,  that  the-  appellant 
had  claimed  this  use  as  a  matter  of  right,  and  so 
proclaimed  to  his  neighbors.  The  burden  was,  in 
fact,  on  the  defendant  (aj^pellee)  after  such  a  long  use 
of  his  premises,  to  show  that  the  use  was  merely  per- 
missive. 
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The  case  of  Bowman  v.  Wickliffe,  reported  in  16  B. 
M.,  84,  is  relied  on  by  counsel  for  the.appellee.  In  that 
case  the  passway  was  through  uninclosed  wood-land, 
and  in  this  same  woods  divers  other  passways  ran  that 
had  been  changed  and  stopped  from  time  to  time  by 
the  owner  at  his  pleasure.  Besides,  says  the  court,  "it 
is  perfectly  evident  that  the  use  of  this  i>assway  was 
at  no  time,  or  until  within  a  few  years  past,  claimed 
as  a  right,  but  was  regarded  by  all  parties  as  a  mere 
privilege  allowed  by  the  owners  of  the  land,  which 
they  had  a  right  to  withdraw  at  pleasure.'' 

The  necessity  for  this  passway  from  the  farm  of  the 
appellant,  and  its  constant  use  for  so  long  a  time  by 
its  occupants,  undisturbed  until  a  few  years  since,  is 
convincing  that  the  appellant  and  his  vendors  claimed 
the  right  to  use  this  passway  as  their  own  even  against 
the  wishes  of  the  appellee.  It  followed  the  land  and 
was  indispensable  as  an  outlet  to  the  enjoyment  of  the 
premises,  and  having  been  used  from  time  immemorial, 
the  grant  to  the  use  should  be  implied. 

The  judgment  below  is  reversed  and  remanded  with 
directions  to  require  the  appellee  to  remove  the 
obstructions,  and  for  proceedings  consistent  with  this 
opinion.    (Thomas  v.  Bertram,  4  Bush,  317,) 
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Case  32— PETITION  EQUITY— February  2. 

Henderson  Building  and  Loan  Association  v. 
Johnson,  &c. 

APPEAL  PROM   HENDERSON   CIRCUIT  COURT. 

fiuiLDiNO  AND  LoAN  ASSOCIATIONS — UsuRY. — The  provision  in  the 
charter  of  a  building  and  loan  association  that  "  no  dues,  premiums, 
interest  or  fines  that  may  accrue  to  the  association  in  accordance  with 
its  charter,  shall  be  deemed  usurious,  and  the  same  be  collected  as 
other  delfts,"  is  partial  legislation,  and,  therefore,  unconstitutional,  in 
so  far  as  it  authorizes  the  recovery  of  more  than  the  legal  rate  of 
interest  upon  money  loaned. 

In  this  action  by  appellant  (the  charter  of  which  contains  such  a 
provision)  against  appellee,  one  of  its  members,  to  recover  money 
lent,  it  is  entitled  to  recover  only  the  amount  lent  with  the  legal 
rate  of  interest,  and  not  the  amount  authorized  by  its  charter  in  the 
way  of  premiums,  fines,  etc.,  which  wouVd  amount  to  many  times  the 
legal  rate  of  interest. 

MONTGOMERY  MERRITT  por  appellant. 

1.  Section  8  of  appellant's  charter  is  not  in  violation  of  any  provision  of 

the  Constitution  of  the  State.  (Bndlioh  on  Building  Asso.,  sees.  18, 
837,101,  117,  176,  329,  184,  92,  371;  Patterson  v.  W.  B.  &  L.  Ass'ns., 
14  Lea  (Tenn.)  686-690;  McLaughlin  v.  C.  C.  &  L.  Ass'ns,  62  Ind., 
264;  Forest  City  B.  &  L.  Asso.  v.  Galligher,  26  Ohio,  212;  Merrill, 
&c.,  V.  Mclntyre,  18  Gray,  167;  Robertson  v.  A.  N.  Ass'ns,  10  Md., 
397;  Albany  B.  &  L.  Asso.  v.  Patterson,  68  Ga.,  373;  Clarksville  B. 
&  L.  Asso.  V.  Stephens,  26  N.  J.,  861 ;  H.,  B.  &  L.  Asso.  v.  Blackburn, 
Ind.,  6  C.  L.  J.,  466;  C.  M.  L.  Ass'ns  v.  Nester,  26  Barb.,  268;  22 
.  Gratt.,  288,  22  Kan.,  624;*  Pabst.  v.  E.  B.  Ass'n,  1  McArthur,  886; 
Barker  v.  M.  R.  F.  Asso.,  7  Allen,  100;  Berber  v.  B.  &  L.  Ass'n,  11 
Bush,  286-300;  Commonwealth  v.  Whipps,  80  Ky.,  270.) 

The  case  of  Gordon  v.  W.  B.  &  L.  Asso.,  12  Bush,  110  distin- 
guished. 

2.  If  there  is  a  doubt  only  as  to  the  constitutionality  of  the  charter,  it 

must  be  sustained.     (Ogden  v.  ^Sanders,  12  Wheat,  270;  State  v. 
Reid,  1  Ala.,  612;  Sullivan,  Ac.,  v.  Berry  Adm'r,  &c.,  7  Ky.  Law 
Rep.,  407.) 
JOHN  YOUNG  BROWN  por  appellees. 

The  transaction  between  appellant  and  appellees,  was  a  borrowing 
and  lending  of  money  at  a  usurious  rate  of  interest;  and  the  provi- 
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sion  of  appellant's  charter  upon  which  it  relies  as  authorizing  the 
contract,  confers  a  special  privilege,  and  is,  therefore,  unconstitutional. 
(Gordon  v.  Winchester  Building  Asso.,  12  Bush,  113;  Ky.  Trust  Co. 
T.  Lewis,  6  Ky.  Law  Bep.,  649 ;  Herbert  v.  Kenton  Building  Asso , 
11  Bu8h»  808;  Monticello  Mutual  Building  and  Homestead  Asso., 
y,  Smythe  (111.,)  The  Reporter,  vol.  9,  p.  714;  Building  Asso.  v. 
Wilcox.  24  Conn.,  147;  41  Md.,  409;  Mills  v.  Loan  Asso.,  175  N. 
C,  292;  Building  Asso.  v.  Gallagher,  25  Ohio  St.,  208;  45  Md.,  546; 
58  Md.,  569;  31  Ohio  St.,  517;  55  Iowa,  424;  48  Iowa,  385.) 

JUDGE  PRYOR  delivkred  the  opinion  of  the  cottet. 

The  question  presented  in  this  case  invrolves  the 
validity  of  section  8  of  the  appellant's  charter,  in  so 
far  as  it  provides  that  '^no  dues,  premiums,  interest 
or  fines  that  may  accrue  to  the  appellant  in  accordance 
with  its  charter,  shall  be  deemed  usurious,  and  the  same 
may  be  collected  as  other  debts,  etc."  The  appellee, 
Thos.  L.  Johnson,  subscribed  for  nine  shares  of  stock 
in  the  Henderson  Building  Association,  of  one  hun- 
dred dollars  each,  to  be  paid  for  in  weekly  installments 
of  twenty-five  cents  on  each  share.  He  discounted 
the  shares  to  the  Association  at  and  for  the  sum  of 
six  hundred  and  seventy-five  dollars.  He  was  also  to 
pay  fifty  cents  per  month  on  each  s^are  as  interest 
installments ;  and  in  case  he  failed  to  pay  his  period- 
ical dues  for  the  period  of  three  months,  the  associa- 
tion had  the  right  to  forfeit  his  shares  of  stock,  and 
collect  at  once  the  amount  of  money  obtained  from  the 
Association.  The  appellee  executed  on  the  25th  of 
August,  1884,  a  mortgage  on  his  house  and  lot  in  Hen- 
derson, to  secure  the  payment  of  six  hundred  and 
seventy-five  dollars,  the  money  then  obtained,  and  fail- 
ing to  pay  his  dues  for  three  months,  this  action  was  in- 
stituted to  foreclose  the  mortgage.  It  is  alleged  in  the 
petition,   and    the    account   made  out   in  accordance 
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with  the  charter  and  by-laws  of  the  association  shows, 
that  of  date  September  16,  1887,  he  owed  the  Associ- 
ation the  sum  of  six  hundred  and  seventy-nine  dollars 
and  ninety-seven  cents  on  this  loan  of  money,  or  as 
appellent  alleges,  by  reason  of  this  partnership  of 
which  the  appellee  was  a  member.  The  appellee  only 
received  six  hundred  and  seven  dollars  and  forty  cents 
in  money,  as  by  the  rules  of  the  association  he  was 

entitled  to  the  benefit  of  the  earnings  from  the day 

of  March,  1884,  although  he  did  not  become  a  member 
until  August,  1884.  The  attorneys'  fees  for  examining 
title  and  clerk's  fees  had  to  be,  and  were,  deducted 
from  the  amount  of  money  received  by  him. 

The  appellee,  in  defense  to  the  action,  alleges  that 
this  was  a  simple  loaning  and  borrowing  of  money  at 
a  usurious  rate  of  interest ;  and  that  although  sanc- 
tioned by  the  Legislature,  it  was  such  partial  and 
favored  legislation  as  violated  the  fundamental  law 
of  the  State;  and  the  chancellor  below  so  holding, 
gave  the  appellant  its  debt  with  legal  interest  only,  of 
which  it  now  complains. 

It  is  insisted  that  the  object  of  such  associations  is 
to  enable  the  mechanic  and  laborer  for  wages  to  acquire 
a  home,  or  secure  one  for  the  benefit  of  his  family,  by 
the  payment  in  weekly  and  monthly  installments  of 
twenty-five  and  fifty  cents ;  and  that  no  other  company 
or  individual  would  likely  hold  out  such  inducements 
to  those  who  are  unable  to  furnish  personal  security 
for  the  X)«rformance  of  their  obligations.  Counsel  for 
the  appellant  has  produced  many  authorities  from 
courts  of  last  resort,  and  such  as  are  entitled  to  great 
weight,  sustaining  the  powers  conferred  by  appellant's 

vol.  88—13 
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charter  on  like  corporations,  basing  their  conclnsions^ 
some  of  them  at  least,  on  the  fact  that  the  actual 
transaction  between  the  member  and  the  association 
is  not  made  upon  any  nsorious  consideration.  Pattm- 
son  v.  Workingmen's  Building  Association,  14  Lea, 
677 ;  Merrill  v.  Mclntyre,  13  Gray,  157.) 

Experience  may  demonstrate  the  necessity  for  such 
organizations,  and  the  peculiar  benefits  to  be  derived^ 
by  the  laboring  classes,  from  the  liberal  provisions 
contained  in  their  charters,  but  the  facts  of  this  case 
are  by  no  means  convincing  that  either  benevolence  or 
charity  constitute  the  basis  of  this  association.  The 
members  who  abstain  from  bidding  the  enormous  pre- 
miums for  the  loan  of  money,  must  necessarily  profit 
by  the  investment,  but  those  who  are^so  unfortunate 
as  to  become  borrowers,  and  required  to  pay  the 
interest  exacted  in  this  case,  must  ordinarily  forfeit 
their  stock,  with  the  homes  they  have  mortgaged  and 
sold,  and  the  proceeds  applied  to  the  benefit  of  those 
who  act  from  motives  of  gain,  and  not  from  tha  love 
of  mankind. 

The  appellee  in  this  case  6wned  no  real  estate  but 
that  embraced  by  the  mortgage.  He  obtained  this 
loan  of  six  hundred  and  seventy-five  dollars  on  the 
26th  of  August,  1884,  to  enable  him  to  pay  a  debt  of 
six  hundred  dollars  to  a  creditor  who  was  pressing 
him  for  payment.  From  the  time  of  the  loan  in 
August,  1884,  up  to  the  1st  of  January,  1886,  he  had 
paid  the  association,  at  various  times,  in  the  way  of 
dues  and  interest,  the  sum  of  two  hundred  and  ninety- 
seven  dollars  and  eighty-five  cents;  and  on  the  14th 
of  July,  1888,  when  the  report  of  the  commissioner 
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was  made  by  which  the  appeUant  was  only  allowed 
the  legal  rate  of  interest  on  the  loan,  and  the  appellee 
credited  by  what  he  had  paid,  the  latter  owed  the  as- 
sociation fonr  hundred  and  eighty-two  dollars  and 
forty-six  cents,  to  satisfy  which  the  chancellor  ordered 
the  property  mortgaged  to  be  sold. 

The  appellant  complains  and  says  that  following  the 
articles  of  association,  the  appellee  would  be  indebted 
by  way  of  discount,  dues,  interest  and  fines  unpaid,  in 
the  sum  of  one  thousand  one  hundred  and  thirty-eight 
dollars  and  fifty-two  cents,  subject  to  a  credit  of  four 
hundred  and  fifty-nine  dollars  and  twenty  five  cents, 
the  amount  of  dues,  etc.  that  should  have  been  paid 
by  the  appellee,  with  which  he  stands  charged,  leaving 
a  balance  still  ^ue  the  association  of  six  hundred  and 
seventy-nine  dollars  and  twenty-seven  cents,  as  of  the 
date  of  the  commissioner's  report.  This  result  is 
reached  by  charging  the  appellee  with  the  premium 
agreed  to  be  paid  on  the  money  loaned  for  the  time 
the  loan  had  been  made,  which  was  one  hundred  and 
twenty-two  dollars  and  seventy -two  cents.  This  sum 
added  to  the  dues,  fines  and  interest,  which  amounted 
to  four  hundred  and  sixteen  dollars  and  twenty-five 
cents,  makes  five  hundred  and  thirty-eight  dollars  and 
ninety-three  cents  that  defendant  had  paid  or  was 
bound  to  pay  by  the  law  of  the  appellant  and  the 
regulations  of  its  order,  leaving  appellee  still  in  debt 
in  the  sum  of  six  hundred  and  seventy-nine  dollars 
and  twenty-seven  cents. 

Calculating  this  debt  and  its  interest,  and  the  claim 
of  the  association  against  the  appellee  in  the  way  of 
premiums,  fines,  etc.,  as  authorized  and  required  by 
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the  charter,  and  the  appellee  would  be  compelled  to 
pay  for  the  loan  of  six  hundred  and  seventy-five  dol- 
lars, from  the  26th  of  August,  1884,  until  the  1st  of 
January,  1888,  a  period  of  three  years,  four  months 
and  six  days,  five  hundred  and  thirty-eight  dollars  and 
ninety-three  cents,  leaving  him  still  in  debt  six  hun- 
dred and  seventy-nine  dollars  and  twenty-seven  cents. 
The  debt  borrowed  was  secured  by  a  mortgage  on 
real  estate,  and  we  are  inclined  to  adjudge  that  the 
appellee  could  have  had  no  difficulty  in  obtaining  such 
a  loan  from  either  a  natural  or  artificial  person  with 
money  to  loan,  especially  upon  a  mortgage  lien,  with 
a  law  protecting  the  lender  against  any  reclamation  of 
usury  by  the  debtor;  nor  will  it  be  pretended  that 
such  special  previleges  could  be  confei;|fed  on  an  indi- 
vidual or  corporation  under  our  Constitution,  and  at 
the  same  time  deny  to  others  a  like  privilege.  The 
legislature  has  suspended  the  general  law  in  regard  to 
usury  for  the  benefit  of  the  appellant,  seemingly  to 
promote  the  benevolent  objects  in  view.  The  profit 
made  does  not  ultimately  benefit  all  the  stockholders. 
Those  who  can  live  without  borrowing  from  the  asso- 
ciation, and  whose  stock  is  not  liable  to  be  forfeited 
for  the  non-payment  of  dues,  will  ultimately  realize 
the  large  profits  resulting  from  such  usurious  loans  at 
the  expense  of  those  who  have  paid  from  twenty  to 
fifty  per  cent,  for  the  use  of  the  money.  The  fact  that 
the  money  is  loaned  by  the  corporation  lo  one  of  its 
members,  can  make  no  difference.  The  entire  trans- 
action is  against  the  letter  and  spirit  of  the  statute 
against  usury.  The  charter  of  appellant  is  delusive. 
It  proposes  to  practice  benevolence,  and  at  the  same 
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time  exacts  the  most  exorbitant  rate  of  interest.  The 
borrower  is  made  the  victim  of  the  delusion,  and  in- 
stead of  being  protected  by  the  corporation,  is  made 
penniless  by  reason  of  its  usurious  exactions. 

It  is  certain  that  those  who  fail  to  borrow  prosper 
Tinder  the  workings  of  this  association,  but  they  do  so 
on  the  needs  and  misfortunes  of  their  fellow  members. 

A  loan  to  members  at  the  legal  rate  of  interest,  with 
reasonable  dues  for  the  maintenance  of  the  organiza- 
tion, could  not  be  held  usurious,  but  such  power  as  is 
conferred  on  the  corporation  in  this  case,  or  upon  its 
managers  in  the  loan  of  its  money,  evidenced  by  the 
transaction  in  question,  divests  the  appellant  of  its 
benevolent  character,  and  converts  it  into  an  organ- 
ization, under 'the  forms  of  law,  for  the  purpose  of 
filling  its  treasury  by  imposing  oppressive  burdens  on 
its  members,  who  have  been  solicited  to  become  the 
objects  of  its  benevolence. 

This  court,  in  the  case  of  Herbert  v.  The  Kenton 
Building  Association  of  Covington  11  Bush,  296,  ad- 
judged such  a  transaction  to  be  usurious.  See  also 
Burlington  Mutual  Loan  Association  v.  Heider,  55 
Iowa,  424;  Association  v.  Wilcox,  24  Conn.,  147;  Wil- 
liar  V.  Baltimore  Butchers'  Loan  Asso.,  45  Md.,  546  ; 
Forest  City  Loan  Association  v.  Gallagher,  25  Ohio 
State,  208;  Association  v.  Blackburn,  48  Iowa,  385. 
In  addition  to  these  authorities,  in  the  case  of  Gor- 
don V.  The  Winchester  Building  Association,  reported 
in  12  Bush,  110,  it  was  held  that  the  section  of 
appellees  charter  in  that  case,  investing  it  with  the 
power  to  charge  a  greater  rate  of  interest  than  was 
allowed  by  the  general  law   of   the   State,   was  un- 
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constitutional,  and  whether  regarded  as  an  exclusive 
privilege  or  partial  legislation,  it  was  in  violation 
of  the  fundamental  law.  In  that  case  it  is  true 
the  borrower  was  not  a  member  of  the  Associa- 
tion, but  the  power  was  given  by  the  fifth  section  of 
its  charter  to  loan  money  *'a^  such  rates  of  irUerest 
as  might  be  agreed  on  by  the  parties^  prefer eruce  being 
ginen  in  all  cases  to  the  meiribers  of  the  assodaiiony 
The  object  of  that  organization  was  to  enable  its  mem- 
bers to  acquire  houses  and  other  property,  and  if  the 
benevolent  object  in  view  justified  the  Legislature  in 
permitting  its  members  to  borrow  money  of  the  cor- 
poration at  a  usurious  rate  of  interest,  there  is  no 
reason  why,  in  order  to  accomplish  such  a  purpose, 
it  should  not  be  authorized  to  make  the  same  character 
of  loans  to  those  not  members. 

The  power  given  a  natural  person  to  oflPer  his  money 
at  auction  for  loan  to  the  highest  bidder,  making 
valid  by  legislative  enactment  the  agreement  to  pay 
any  amount  of  interest  agreed  on,  would  be  deemed 
usury  under  the  general  law,  and  the  repeal  of  the 
usury  law  as  to  him,  however  laudable  the  motive, 
would  be  open  to  constitutional  objection.  There  is 
no  difference  in  the  exercise  of  such  powers  by  a  cor- 
poration and  an  individual.  If  invalid  as  to  the  one 
it  is  equally  so  as  to  the  other,  and  no  such  special 
privileges  can  be  conferred  upon  either  tinder  our  Con- 
stitution. The  Supreme  Court  of  Illinois,  in  a  well 
considered  case,  held  that  when  a  sum  of  money,  in 
addition  to  the  interest  allowed  by  law,  is  bid  for  a 
loan  by  one  of  its  members  from  the  corporation,  and 
included  in  the  note,  the  transaction  is  usurious,  and 
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a  provision  in  the  charter  exempting  the  same  from 
the  operation  of  the  usnry  law  of  that  State  was  held 
to  be  unconstitutional.  (Monticello  Loan  and  Home- 
stead Association  v.  Smythe,  9  Reporter,  714.) 

We  concur  in  the  judgment  below,  holding  that  all 
the  appellant  was  entitled  to  recover  was  the  money 
loaned  with  the  legal  rate  of  interest. 

Judgment  affirmed. 


Case  33— PETITION— -February  6. 

Kendall  v.  Croucli. 

▲PPBAL  FROM  HARRISON  CHANCERY  COURT. 

1  UsuRT — Limitation. — Where  usury  is  paid  upon  a  judgment  no  right 
to  recover  it  back  accrues  to  the  debtor  as  long  as  the  judgment  is  in 
force ;  therefore,  the  statute  of  limitation  does  not  begin  to  run  as 
against  a  proceeding  to  enforce  restitution  of  usury  paid  upon  a  judg- 
ment until  the  judgment  is  annulled. 

2.  Same — Where,  in  the  renewal  of  a  note,  there  is  a  change  of  payee 
or  of  a  part  of  the  obligors,  those  boand  upon  the  old  obligation  will 
be  discharged,  because  there  is  a  new  contract ;  but  such  a  novation 
is  not  a  payment  of  usury,  and  if  usury  be  carried  into  the  new  note 
it  will,  upon  plea,  be  extracted,  any  payments  theretofore  made 
being  treated,  at  the  election  of  the  debtor,  as  paid  upon  principal 
and  legal  interest,  although  paid  as  usury. 

A..  H.  WARD  FOR  APPELLANT. 

1.  Parties  sureties  on  a  renewal  note  can  not  plead  usury  paid  on  the 

original  note  to  which  they  were  not  parties.     (1  B.  M.,  821-2.) 

2.  The  acceptance  of  a  new  note,  with  new  parties,  in  lieu  of  an  old  note, 

is  a  novation,  and  the  statute  of  limitations  against  the  recovery  of 
usury  paid  on  the  old  note,  begins  to  run  at  the  date  of  the  execution 
of  the  new  note.  (Smith  v.  Young,  11  Bush*  393.) 
S.  From  the  date  of  payment  of  a  replevin  bond,  without  an  appeal 
pending,  the  statute  begins  to  run  against  the  recovery  of  usury  thus 
paid  on  the  antecedent  debt. 
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T.  T.  FORMAN  for  appbllbe. 

1.  In  a  common  law  action  when  the  law  and  facts  are  submitted  to  th» 

court  without  a  jury,  the  judgment  will  not  be  disturbed  unless 
flagrantly  against  the  evidence.  (Helm  ▼.  Coffee,  80  Ky.,  176; 
Union  Ins.  Co.  v.  6roome»  4  Bush,  289.) 

2.  The  payment  of  a  replevin  bond  to  save  cost  is  not  a  ^voluntary  pay- 

ment from  the  date  of  which  the  statute  of  limitations  begins  to  run. 
8.  For  the  recovery  of  money  coercively  paid,  as  in  this  case,  the  appro- 
priate remedy  to  recover  it  back,  is  by  rule.  (Obertlen  v.  Palmater, 
7  J.  J.  N.,  241 ;  Gregory  v.  Likes,  9  B.  M.,  44^  Kane  v.  Fitcher.  7 
B.  H.,  661.) 

4.  The  statute  of  limitations  against  the  recovery  of  usury,  did  not  begin 

to  run  until  the  reversal  in  the  Court  of  Appeals  of  the  judgment 
holding  that  there  could  be  no  recovery. 

5.  There  is  no  novation  when  a  new  obligation  is  executed  for  an  old 

debt,  without  a  change  of  creditor,  debtor,  or  consideration.  (Par- 
sons on  Contracts,  chap.  18,  p.  217;  Pothier  on  Obligations,  581; 
Bouvier's  Law  Dictionery ;  Lowery  v.  Fisher,  2  Bush,  74 ;  Pryor  v. 
Smith,  4  Bush,  888;  4  Barre  &  C,  163;  1  Mees.  d;  W.  Exch.,  124; 
4  111.,  84;  4  La.  An.,  284;  16  N.  H.,  129;  19  Johns.,  129.) 

6.  As  long  as  usury  can  be  traced,  the  new  obligation  given  in  discharge 

of  an  old  indebtedness  is  without  consideration.  (79  Ky.,  272;  80 
Ky.,  434.) 


JUDGE  HOLT  delivered  the  opinion  of  the  court. 

This  action  is  upon  a  promissory  note.  The  defense 
of  usury  was  interposed.  The  answer  gives  the  appel- 
lee Crouch's  version  of  the  history  of  the  debt, 
stating,  according  to  his  side  of  the  case,  the  various 
renewals,  payments  and  changes  of  obligors. 

The  lower  court,  acting  doubtless  upon  the  idea 
that  by  the  change  of  obligors  at  different  times 
when  the  note  had  been  renewed,  as  stated  in  the 
answer,  there  had  been  such  a  novation  as  to  cut  off 
the  defense  of  usury,  sustained  a  demurrer  to  it,  and 
rendered  a  judgment  for  the  appellant.  It  was  re- 
plevied soon  after,  and  then  paid.  An  appeal  was 
taken  to  the  Superior    Court  by  the  appellee  about 
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twenty-two  months  after  the  rendition  of  the  judg- 
ment, and  abont  eighteen  months  after  its  {)ayment,. 
and  npon  hearing  it  was  reversed.  Upon  the  return 
of  the  cause,  the  appellee  sought,  both  by  rule  and 
pleading,  to  get  his  money  back,  that  he  had  paid  in 
discharge  of  the  subsequently  reversed  judgment.  The 
appellant  resisted  upon  three  grounds,  and  issues  were 
made  as  to  them  by  proper  pleadings.  He  denied, 
first,  that  the  claim  was  usurious,  and  his  version  of 
its  history  is  entirely  different  from  that  of  the  ap- 
pellee. 

The  latter  claims  that  one  S.  D.  Qodman,  with  his 
father,  Allen  B.  Godman,  as  his  surety,  obtained  a 
loan  from  the  appellant  in  1857;  that  the  note  was 
renewed  by  them  several  times,  various  paymeots  being 
made;  that  after  the  death  of  the  father  in  1868,  S. 
D.  Qodman,  in  1869,  renewed  the  note  with  Jerry  and 
W.  B.  Gfodman  and  the  appellee  as  his  sureties ;  that 
in  1873,  W.  B.  Godman  and  the  appellee  became 
the  only  sureties  upon  it,  and  that  owing^  to  payments, 
the  entire  amount  of  the  note  then  executed  was 
usury,  and  that  finally  the  note  sued  upon,  dated 
March  6,  1878,  and  due  twelve  months  thereafter,  was 
given  by  way  of  renewal  by  W.  B.  Godman  and  the 
appellee,  the  original  principal  obligor,  S.  D.  Gfodman, 
not  uniting  in  it. 

Upon  the  other  hand  the  appellant  claims  that  the 
debt  of  10)7  was  settled  in  1869,  and  that  the  note 
given  in  the  latter  year  arose  out  of  an  entirely  diflPer- 
ent  transaction,  and  was  based  upon  an  altogether 
different  consideration. 

The  distinguished  counsel  for  the  appellant  attempts 
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to  demonstrate  by  calculation,  that  his  client  is  right, 
but  the  trouble  is  that  it  was  impossible  to  show,  after 
a  lapse  of  twenty  years  or  over,  exactly  what  pay- 
ments had  been  made  upon  the  debt,  or  at  least  when 
they  were  made.  Hence,  any  calculation  can  not  be 
otherwise  than  uncertain  as  to  the  truth  of  the  matter. 
Both  the  lower  court  and  its  commissioner  found  that 
his  client  was  mistaken.  There  was  at  least  a  conflict 
of  testimony.  In  fact  we  think  the  weight  of  it  sup- 
ports the  appellee's  version  of  the  transaction ;  but  in 
any  event,  it  was  a  common  law  issue  of  fact,  and 
the  conclusion  reached  below  as  to  it,  and  that  the 
entire  amount  of  the  note  sued  upon  was  usury,  will 
not  be  disturbed. 

The  next  ground  relied  upon  by  the  appellant  was 
that  the  change  of  obligoi's,  and  the  extension  of  time 
of  payment  for  twelve  months,  was  such  a  novation 
as  to  be  equivalent  to  payment,  and  that  therefore  the 
plea  of  usury  was  unavailing,  as  limitation  bars  its 
recovery  after  the  lapse  of  a  year  from  its  payment. 

There  was  no  new  party  introduced,  however,  by  the 
execution  of  the  last  note.  There  was  no  new  obligor 
or  new  obligee  or  new  consideration;  moreover,  the 
claim  upon  which  it  was  founded  was  not  valid  in  law 
or  equity.  The  principal  obligor  in  the  previous  note 
was  merely  dropped ;  and  it  may  now  be  regarded  as 
settled  law  in  this  State  that  such  a  novation  will  not 
deprive  the  debtor  of  the  plea  of  usury,  if  it  has,  in 
fact,  been  embraced,  in  the  new  note.  Any  payments 
theretofore  made  will  be  treated  as  having  been  paid 
upon  the  principal  and  legal  interest  without  regard  to 
how  they  were,  in  fact,  made  or  received.     They  will  be 
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SO  treated  at  the  election  of  the  debtor,  although  they 
weie  paid  as  usury ;  and  so  far  as  the  usury  has  been 
carried  into  the  new  note  it  is  without  consideration, 
and  can  not  be  recovered.  A  change  of  payee  or  of  a 
part  of  the  obligors  will  discharge  those  bound  upon 
the  old  obligation,  because  it  is  a  new  contract ;  but  it 
is  not  a  payment  of  usury ;  and  if  it  be  carried  into  the 
new  obligation  as  a  part  of  the  sum  to  be  x)aid  upon  it, 
it  is  to  that  extent  tainted,  and  the  usury  will,  upon 
plea,  be  extracted.  Fitzpatrick,  &c.,  v.  Apperson's 
Ex'r,  79Ky.,  272. 

Finally,  the  apx>ellant  urges  that  as  the  appellee  paid 
the  judgment  and  did  not  appeal  for  about  eighteen 
months  thereafter,  the  statute-  of  limitation  forbidding 
the  recovery  of  usury,  unless  it  be  sued  for  within  a 
year  after  the  payment,  applies,  and  prevents  a  re- 
covery. General  Statutes,  chapter  71,  article  3,  sec- 
tion 4. 

The  Civil  Code,  section  745,  gives  a  party  the  right  to 
api)eal  from  a  judgment  at  any  time  within  two  years 
from  its  rendition ;  and  the  question  now  for  the  first 
time  presented  to  this  court  is,  whether,  under  these 
circumstances,  the  period  of  limitation  as  to  the  recov- 
ery of  usury  began  to  run  from  the  time  of  the  pay- 
ment of  the  judgment.  The  unsuccessful  party  to  the 
litigation  had  a  right,  as  the  successful  i)arty  knew,  to 
api)eal  at  any  time  within  two  years.  The  rights  of  no 
third  party  were  involved.  It  was  a  matter  between 
the  parties  to  the  litigation  only. 

Even  where  real  estate  is  aliened  after  a  judgment 
by  the  siiccessful  party,  and  the  interest  of  a  third 
party  thereby  becomes  involved,  the  right  to  appeal 


Digitized  by  VjOOQIC 


204  KENTUCKY  REPORTS.  [Vol.  88. 

Kendall  v.  Crouch. 

operates  for  a  reasonable  time  as  notice  to  the  latter, 
and  for  that  length  of  time  he  will  be  affected  as  by  a 
lis  pendens,  although  there  has  been  a  final  judgment 
in  the  lower  court.  This  rule  is  based  u{)on  expediency 
and  natural  right,  and  is  necessary  to  prevent  a  foilure 
of  justice.  The  true  reason  for  the  rule  of  Us  pendens 
is  not  that  it  amounts  to  a  notice  of  a  litigation,  but 
that  the  alieitfition  of  the  property  in  litigation  shall 
not  prevail  to  the  prejudice  of  the  opx)osing  party. 
If  this  were  not  so,  no  litigation  could  ever  be  brought 
to  a  successful  end. 

Mr.  Pomeroy,  in  his  valuable  work  on  Equity  Juris- 
prudence, section  684,  says:  "Even  a  judgment  in 
favor  of  the  defendant  does  not  necessarily  at  once 
terminate  the  Us  pendens.  If  the  unsuccessful  jjarty 
is  entitled  to  appeal,  the  constructive  notice  continues 
during  a  reasonable  time  for  an  appeal  to  be  taken." 
Even  in  such  a  case,  where  the  rights  of  third  parties 
may  be  affected,  if  an  appeal  be  taken  within  a  rea- 
sonable time,  the  Us  pendens  is  prolonged  until  the 
final  decision,  although  there  has  already  been  ren- 
dered a  judgment  of  a  final  character.  (Debell  v. 
Poxworthy,  9  B.  M.,  228;  Clark's  Heirs  v.  Parrow, 
&c.,  10  B.  M.,  446;  Ludlow's  Heirs  v.  Kidd,  3  Ohio, 
541.)  In  such  a  case  the  litigation  is  regarded  as  still 
continuing,  at  least  for  a  reasonable  time,  notwith- 
standing there  has  been  a  final  decree  by  a  court  of 
original  jurisdiction. 

In  the  case  now  before  us,  however,  only  the  rights 
of  the  parties  to  the  action  are  involved ;  and  if  the 
doctrine  of  Us  pendens  applies,  the  litigation  should, 
from  the  necessity  of  the  case  and  for  the  purpose  of 
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doing  justice,  be  regarded  as  still  continning  during 
Ike  i)eriod  given  to  the  party  within  which  he  may 
appeal. 

The  reasonable  and  obvious  conclusion  to  our  minds 
is,  that  the  statute  of  limitation  as  to  the  recovery  of 
usury  could  not  commence  to  run  while  the  judgment 
of  the  lower  court  allowing  it  was  in  force.  This  judg- 
ment said  that  there  was  no  usury  in  the  note  sued 
upon ;  and  until  it  was  annulled  the  debtor  could  cer- 
tainly take  no  steps  to  recover  the  usury,  which  the 
judgment  required  him  to  pay.  He  could  only  rid 
himself  of  it  by  an  appeal ;  and  he  had  an  absolute 
statutory  right  to  resort  to  it  at  any  time  within  two 
years.  A  different  view  would  practically  deny  to  the 
party  any  benefit  arising  from  his  right  of  appeal, 
unless  he  were  able  to  supersede  the  judgment. 

It  was  the  reversal  of  the  judgment  of  the  lower 
court  which  made  the  question  of  usury  again  an 
open  one.  Until  then  the  matter  was  res  judicaia^ 
and  it  therefore  seems  to  us  that  the  only  statute  of 
limitation  which  was  running  in  the  interim  was  that 
relating  to  the  right  to  appeal.  A  judgment  of  a  court 
of  comi)etent  jurisdiction  was  in  force,  declaring  there 
was  no  usury  in  the  debt.  It  required  the  debtor  to 
pay  it.  Certainly  he  could  not  in  the  face  of  it  recover 
the  money  i)aid  in  satisfaction  of  it  as  usury. 

If  the  rule  applicable  in  case  of  the  alienation  of 
real  estate  involved  in  litigation,  and  where  the  rights 
of  third  parties  become  involved,  covered  his  case, 
yet  he  would  have  a  reasonable  time  within  which  to 
take  an  appeal;  and  this  would  pro  tarda  suspend 
the.  running  of  the  statute,  because  it  dates  from  the 
time  of  payment. 
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We  can  conceive  a  case  where  the  party  might  be 
guilty  of  such  laches  in  the  prosecution  of  his  appeal, 
when  taken,  as  to  deprive  him  of  right.  But  no  such 
case  is  now  presented.  The  appellee  at  once  took 
steps  upon  the  reversal  of  the  judgment  to  recover 
back  the  money  paid  under  it ;  and  it  would  result  in 
a  defeat  of  justice,  if  where  a  court  has  erroneously 
compelled  a  party  to  do  a  thing,  and  lye,  upon  an 
appeal  and  a  due  prosecution  of  it,  has  reversed  the 
judgment,  it  could  not  place  him  in  statu  quo. 

The  judgment  is  affirmed. 


88    206 

Ijoo  7H  Case  84— PETITION  EQUITY— Februaky  7. 

J 108    540 

ins  City  of  Covington  v.  Worthington,  &c. 

ein  fiao 

APPEAL  FROM    KENTON   CHANCERY  COURT. 

1.  Street  Improvements. — Where  private  property  is  condemned  by  a 

city  for  a  street,  the  property  of  the  owner  fronting  on  the  street  thus 
opened  may  be  required  to  pay  its  due  proportion  of  the  cost  of  open- 
ing and  improving  the  street,  according  to  the  number  of  feet  front- 
ing the  street,  just  as  other  property  in  the  square  is  taxed ;  and  it  is 
no  objection  to  the  tax  thus  imposed  that  it  exceeds  in  amount  the 
money  value  received  for  the  property  condemned.  It  can  not,  for 
that  reason,  be  said  that  the  property  taken  for  public  use  has  been 
taken  without  compensation,  the  owner  being  taxed  upon  his  prop- 
erty that  remains  just  as  he  would  have  been  taxed  if  he  had  not 
owned  the  property  taken. 

2.  Same. — To  entitle  the  city  to  enter  upon  the  property  thug  taken  for 

public  use,  it  must  pay  to  the  owner  the  money  value  before  entry. 
It  can  not  use  as  a  set-off  the  tax  assessed  against  the  remaining 
property  of  the  owner,  although  that  tax  may  exceed  in  amount  the 
value  of  the  property  taken.  Nor  can  the  city  deduct  from  the  value 
any  thing  by  reason  of  the  benefits  or  advantages  to  accrue  to  the 
owner. 
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3.  Same. — A  city  charter  authorized  the  city  council  to  levy  a  general  tax 
upon  the  taxahle  property  of  the  city  to  pay  the  cost  of  opening  and 
estahliflhing,  or  widening,  any  street  or  alley,  and  to  collect  the  same 
as  taxes  were  collected  for  general  revenue  purposes.  By  an  amend- 
ment to  the  charter  the  council  was  empowered  to  assess  a  special  tax 
upon  the  property  fronting  on  the  street  improved  to  pay  the  cost 
of  street  improvements.  Held — That  the  amendment  was  intended  to 
provide  the  mode  of  assessment  for  the  ordinary  construction  and  im* 
provement  of  the  streets  and  alleys  of  the  city,  while  the  original 
provision  of  the  charter  now  applies  only  where  the  ordinary  mode 
of  assessment  would,  in  effect,  confiscate  the  adjoining  property.  The 
city  council  can  not  arbitrarily  adopt  either  mode  it  may  choose. 

W.  A.  BYRNE  FOR  appellant. 

1.  The  rule  is,  that  property  abutting  on  a  street  and  peculiarly  benefited 

by  its  construction,  shall  be  assessed  in  proportion  to  its  frontage. 
(Dillon  on  Municipal  Law,  vol.  2,  sec.  616;  Cleveland  v.  Wick,  18 
Ohio  Stat,  808.) 

2.  When  property  is  taken  for  the  public  use  of  building  a  street,  it  is 

not  necessary  to  first  make  payment  to  the  owner  of  the  land  taken. 
k  is  sufficient  that  it  be  secured  to  him.  (Jackson  v.  Winn,  4  Litt., 
323;  I>uncan  v.  Mayor  of  Louisville,  8  Bush,  105;  Gashweller  v.  Mc- 
Ilvoy.  1  Mar.,  86.) 
8.  The  constitutional  power  to  levy  a  tax  for  street  building  or  street  im- 
provement being  conceded,  the  manner  of  its  apportionment  is  a 
matter  of  legislative  discretion.  (Griflin  v.  The  Mayor  of  Brooklin, 
4  N.  Y.,419;  Providence  v.  Billings,  4  Peters,  614;  McCullough  v. 
Maryland,  4  Wheaton,  428;  Lexington  v.  McQuillan's  Heirs,  9  Dana, 
518;  High  on  Injunctions,  p.  886.) 

WM.  GOEBEL  for  appellees* 

• 

1.  An  act  of  the  Legislature  authorizing  the  city  to  condemn  property 

for  opening  a  street,  and  to  assess  the  cost  of  condemnation  upon 
abutting  property  which  belongs  to  the  person  whose  property  ie 
taken  by  condemnation  is  unconstitutional,  because  it  is  the  taking 
of  private  property  for  public  use  without  compensation.  Money 
actually  paid  is  the  only  constitutional  equivalent  for  the  property 
taken.  (Sutton  v.  Louisville.  6  Dana,  28 ;  Lexington  v.  McQuillan,  9 
Dana,  18;  Preston  v.  Rudd,  84  Ky.) 

2.  When  property  is  taken  by  condemnation,  the  advantages  accruing  to 

the  owner  by  reason  of  the  improvement  can  not  be  set  off  against 
the  value  of  the  property  condemned.  (Jacob  v.  Louisville,  9  Dana, 
114;  Cooley  on  Constitutional  Limitations,  702-4;  Whitman  v. 
Bastat  R.  R.,  8  Allen,  188;  Lexington  v.  Mayor  of  New  York,  8 
Wend.,  86;  Page  v.  Chicago  R.  R.,  70  111.,  824;  Putnam  v.  Douglas», 
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6  Oregon*  828;  Atlanta  v.  Green,  67  Oa.,  886;  Nicholas  y.  Bridge- 
port, 28  Conn.,  189 ;  Cleveland  y.  Wick,  18  Ohio  Stat,  804.) 
8.  If  a  part  of  an  ordinance  is  void,  another  and  essentially  connected  part 
is  also  yoid,  although  the  latter  part  standing  alone  would  he  yalid. 
(Dillon  on  Municipal  Corporations,  sec.  854 ;  Municipality  y.  Morgan, 
1  La.  An.,  Ill ;  Grant  on  Corporations, ;  Cooley  on  Constitu- 
tional Limitations,  212.) 

JUDGE  PRYOR  delivebbdthk  opinion  of  the  court. 

This  case  is  brought  here  to  determine  the  validity 
of  an  act  of  the  Legislature  amending  the  charter  of 
the  city  of  Covington,  approved  March  6,  1876,  and 
also  the  validity  of  an  ordinance  passed  in  pursuance 
of  its  provisions. 

The  city  council,  by  a  regular  proceeding  in  the 
mayor's  court,  condemned  certain  lots  or  parcels  of 
lots  in  the  city  for  the  purpose  of  extending  Stewart 
street  from  its  present  western  terminus  to  Russell 
street.  The  regularity  of  the  condemnation  proceed- 
ings are  not  involved,  and  we  must  infer  were  such 
as  the  law  authorized;  and  if  not,  the  i)arties  whose 
property  has  been  condemned  may  appeal  to  the  cir- 
cuit court,  and  from  that  to  this  court  as  in  other 
cases.  ^ 

The  appellees  were  the  owners  of  the  ground,  or  a 
part  of  it,  taken  by  the  city  for  the  purpose  contem- 
plated, and  owned  land  bordering  on  the  improve- 
ment; in  fact,  the  appropriation  of  a  part  of  these 
lots  left  the  balance  bordering  on  the  street. 

The  appellees  instituted  this  action,  enjoining  the 
city  and  the  tax  collector  from  collecting  any  tax 
from  them  to  pay  for  this  improvement,  and  the 
chancellor,  upon  the  facts  alleged  in  the  petition,  per- 
petuated an  injunction  as  to  the  tax,  but  held  the  pro- 
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ceedings  valid  in  so  far  as  the  city  sought  to  extend 
tile  street.  The  city  appeals  from  the  judgment  per- 
I>etaating  the  injunction  as  to  the  collection  of  the 
tax,  and  the  appellees  prosecute  a  cross-appeal  from 
that  part  of  the  judgment  holding  that  the  street  was 
properly  taken  for  the  public  use. 

The  ground  upon  which  the  chancellor  sustained  the 
injunction  was,  that  the  land  of  the  appellees  had 
been  taken  for  public  use  without  constitutional  com- 
pensation. 

It  was  alleged  in  the  petition  by  the  appellees  that 
the  special  tax  levied  on  the  realty  belonging  to  them 
and  bordering  on  the  street,  was  equal  or  amounted  to 
more  than  the  value  of  their  realty  taken  for  the  street, 
and,  therefore^  their  property  had  been  taken  without 
any  compensation  whatever.  That  the  tax  imposed  is 
equal  to,  and  as  to  one  or  two  of  the  appellees  exceeds, 
the  value  of  the  property  taken,  is  conceded.  The  act 
of  March  6,  1876,  is  as  follows : 

"Whenever  the  said  city  shall  have  acquired,  by 
purchase  or  condemnation,  any  land  or  material  for 
the  oi)ening,  extending  or  widening  of  any  street,  etc., 
or  part  thereof  within  said  city,  its  city  council  shall 
have  the  power  to  assess  a  special  tax  upon  the  lot  or 
lots  or  parcels  of  land  fronting  or  abutting  on  the  said 
street,  *  *  according  to  the  front  feet,  for  such  dis- 
tance along  the  same,  not  less  than  a  square's  length 
if  the  square  is  laid  out,  or  not  less  than  four  hun- 
dred feet  if  there  is  no  square,  as  they  shall  provide 
in  their  resolutions  directing  the  purchase  or  condem- 
nation, or  they  may  assess  according  to  valuation  at 
the  same  on  the  city  assessor's  last  book  of  assess- 

vol.  88—14 
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ments,  or  they  may  assess  any  property  benefited 
according  to  benefits.  Said  tax  to  be  used  to  pay  the 
cost  and  exx)ense  of  such  purchase  or  condemnation, 
or  to  reimburse  the  city  treasury  if  said  cost  and  ex- 
penses shall  have  been  previously  paid  therefrom,  *  * 
and  the  proceedings  of  condemnation  shall  be  regu- 
lated by  the  provisions  of  section  4,  article  6  of  the 
act  of  March  2,  1850.'' 

Counsel  for  the  appellee  in  this  case  insists  that  the 
exaction  of  this  tax  on  the  value  of  the  property  abut- 
ting on  the  street,  as  provided  by  the  enactment  of 
March,  1876,  is  substituting  for  compensation  to  the 
owners  of  the  property  taken,  the  benefits  derived  in- 
stead of  money  equivalent,  as  required  by  the  Consti- 
tution. This  view  of  the  question  presented  arises 
from  the  fact  that  all  taxation  imposed  in  cases  like 
this  is  based  upon  an  actual  or  supposed  local  benefit, 
and,  therefore,  as  a  part  of  appellees'  lots  have  been 
taken,  the  remaining  realty  out  of  which  the  street  haa 
been  carved  is  taxed  solely  on  account  of  the  local  ben- 
efits derived,  and  that  when  they  pay  this  tax  there  is 
nothing  left  in  the  way  of  compensation  but  the  en- 
hanced value  of  their  adjoining  property  or  the  i)ecul- 
iar  benefits  resulting  from  the  improvement. 

It  is  manifest  that  nothing  can,  under  our  Constitu- 
tion, be  deducted  from  the  value  of  the  property  taken 
by  way  of  condemnation.  Neither  the  State,  county  or 
municipality  can  assert  benefits  or  advantages  to  the 
citizen  as  a  recompense  for  the  appropriation  of  his 
proi)erty  to  the  use  of  the  public.  He  is  entitled  to  its 
value  in  money,  to  be  paid  before  entry.  Recognizing 
this  principle  as  the  settled  doctrine  of  this  St«te,  it  is 
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proper  to  inquire  whether  or  not  the  appellees  in  this 
case  have  been  required  to  contribute  more  to  the  open- 
ing or  extension  of  the  street  in  question  than  their 
share  of  the  public  burden  in  the  construction  of  such 
improvements.  If  those  owning  real  estate  within  the 
city  of  Covington  are  liable  to  similar  taxation  for  the 
purpose  of  opening,  extending  or  improving  streets, 
the  taxation  then  being  equal,  is  not  open  to  constitu- 
tional objection.  The  fact  that  the  appellees  owned  the 
land  condemned,  and  aie  left  with  lots  bordering  on  the 
extension,  is  no  argument  against  the  imposition  of  the 
burden.  If  the  land  taken  had  belonged  to  a  stranger 
to  this  controversy,  and  purchased  or  condemned  by 
the  city  for  the  street  extension,  the  lots  bordering 
upon  it  belonging  to  the  appellees  would  be  liable  to 
taxation  for  its  improvement.  The  law  applicable  to 
the  entire  municipality  provides  that  such  improve- 
ments shaU  be  made  by  a  special  tax  upon  the  lots 
bordering  on  the  im/prc/oemervb  according  to  the  nvmber 
of  front  feet^  &c.  It  is  universal  in  its  application,  and 
produces  that  equality  recognized  and  settled  as  con- 
stitutional in  the  case  of  the  City  of  Lexington  v. 
McQuillan's  heirs,  9  Dana,  513.  The  section  of  the 
charter  of  the  city  of  Lexington  was  similar  in  almost 
every  respect  to  the  section  we  are  considering,  and  the 
court  then  held  the  taxation  was  constitutional.  Nearly 
all  the  legislation  in  this  State  with  reference  to  such 
improvements  has  been  based  on  that  decision,  and  the 
courts  of  this  and  other  States  have  recognized  it  as 
the  leading  case  on  the  subject.  There  is  one  feature  of 
the  section  of  appellant' s  charter  that  was  disapproved  in 
the  case  cited.    The  city  council  is  authorized  to  asses  s^ 
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any  property  benefited  according  to  benefits^  and,  there- 
fore, could  impose  a  much  greater  burden  upon  the  one 
lot  owner  than  the  other,  and,  as  in  the  case  of  McQuil- 
lan's heirs,  make  one  lot  owner  pay  more  than  another, 
because  of  the  great  expense  incurred  in  improving  the 
street  in  front  of  the  particular  lot.  This  was  con- 
demned in  the  McQuillan  case,  and  each  lot  owner  re- 
quired to  contribute  his  due  proportion  of  the  cost 
according  to  the  extent  of  his  ground  on  the  street. 
The  special  tax  in  this  case  makes  each  lot  owner  pay 
in  proportion  to  the  number  of  feet  fronting  the  street, 
and  this  was  proper.  The  tax  imposed  is  neither  arbi- 
trary or  unreasonable.  If  appellees  had  not  owned 
the  ground  taken,  their  part  of  the  cost  would  have 
been  the  same.  They  are  not  taxed  to  pay  for  the 
ground  appropriated,  but  to  pay  the  cost  of  extension. 
It  inevitably  follows  that  in  this  distribution  of  the 
burden  the  tax  collected  from  the  appellees  aids  in 
paying  for  the  property  condemned ;  and  so  of  every 
street  or  public  highway  that  has  been  condemned 
as  such  for  public  use.  If  a  county  road  is  established, 
and  the  land  of  A  is  condemned  for  that  purpose,  A  is 
compelled,  in  discharging  his  part  of  the  county  levy, 
to  assume  and  pay  his  proportion  of  the  value  of  his 
own  land.  The  expense  is  charged  to  the  entire  county, 
and  in  this  way  all  contribute,  including  the  citizen 
whose  land  has  been  condemned.  As  to  cities,  as  is 
usual  in  this  State,  each  square  improves  its  streets  by 
taxing  the  property  by  the  front  foot  to  pay  for  the 
improvement.  This  is  held  to  produce  equality,  and 
the  fact  that  the  party  sought  to  be  taxed  was  the 
owner  of  the  land  condemned  can  make  no  difference. 
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If  no  tax  can  be  imposed  in  such  a  case,  then  you  ex- 
tend the  improvement,  and  release  him  from  all  costs, 
when  charging  others  for  like  improvements  who  hap- 
pen to  own  the  land  adjoining,  bat  not  the  land  con- 
demned. 

In  the  case  of  Sutton's  heirs  v.  City  of  Louisville, 
6  Dana,  28,  the  jury,  in  determining  the  value  of  the 
land  for  the  street,  was  authorized  to  set  off  the 
advantages  and  benefits  to  the  owner  by  reason  of 
the  improvement  against  the  value  of  the  land,  and 
it  was  held  unconstitutional  In  this  case  the  ap- 
pellees have  been  given  the  value  of  their  land 
without  reference  to  the  advantages  to  be  derived 
from  the  street  extension,  and  have  been  taxed  as 
all  other  owners  of  real  estate  situate  in  the  city  are 
taxed.  The  tax  may  exceed  the  value  of  the  land 
taken,  and  is  imi)osed  because  of  local  benefits  derived, 
but  producing  that  equality  in  the  common  burden 
for  like  improvements  it  is  constitutional  taxation. 

In  the  case  of  City  of  Lexington  v.  McQuillan's 
heirs,  9  Dana,  513,  it  is  said  ^'that  whenever  the 
property  of  the  citizen  is  taken  from  him  by  the 
sovereign  law,  and  appropriated  without  his  consent 
to  the  benefit  of  the  public,  an  exaction  should  not 
be  considered  as  a  tax,  unless  similar  cordributicm 
be  made  by  that  public  itself,  or  shall  be  exacted 
rather  by  the  same  public  law  from  such  constituent 
members  of  the  same  community  generally  as  own 
the  same  kind  of  property."  Where  the  same  kind 
of  proi)erty  is  subjected  alike  to  the  same  common 
burden,  the  taxation,  if  otherwise  unobjectionable,  has 
always  been  sustained.  ^ 
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We  are  unable  to  determine  from  the  pleadings  in 
this  case  (there  being  nothing  but  the  petition)  whether 
the  moneyed  value  of  the  land  condemned  has  been 
paid  to  the  appellees  or  not,  or  whether  the  city  has 
entered  upon  the  premises  condemned  for  the  purpose 
of  making  the  improvement.  We  infer  from  the  peti- 
tion that  the  appellees  are  assailing  both  the  ordinance 
and  charter  of  the  appellant,  and  that  no  entry  has 
been  made  or  money  paid,  but  an  injunction  obtained 
with  a  view  of  delaying  all  proceedings  until  the  con- 
stitutional question  raised  is  determined.  It  is  plain 
that  the  city  should  pay  or  offer  to  pay  the  appellees 
the  money  value  of  their  land  as  fixed  by  the  verdict 
and  judgment  before  entering  on  the  premises. 

This  is  a  condition  precedent  to  the  right  of  entry, 
and  when  paid,  the  assessment  may  be  made  as  pro- 
vided by  the  charter.  While  the  assessment  may 
equal  the  value  of  the  property  taken,  it  affords  no 
reason  for  applying  the  doctrine  of  set  off  in  a  case 
like  this.  The  owner  must  be  paid  his  money,  and 
then  required  to  pay  his  part  of  the  common  burden. 

The  judgment  below  is  reversed  on  the  original,  and 
affirmed  on  the  cross-appeal,  and  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


To  a  petition  for  rehearing,  filed  by  counsel  for  ap- 
pellees. Judge  Pryor  delivered  the  following  response 
of  the  court : 

The  act  of  1871,  approved  on  the  21st  of  March,  was 
not  referred  to  on  the  original  hearing.  The  provisions 
of  that  act  authorized  the  council,  whenever  the  city  of 
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'Covington  shall  have  acquired,  by  purchase  or  condem- 
nation,  any  land  or  materials  for  the  purpose  of  opening 
and  establishing,  or  of  widening,  throughout  the  whole 
or  a  part  of  its  length,  any  street,  alley,  market-space, 
&c.,  to  ascertain  the  damages,  and  collect  the  same 
in  the  manner  that  other  general  city  taxes  are  col- 
lected upon  such  property  and  things  within  the  city 
as  are  taxable  for  general  revenue  purposes,  &c. 
This  act  authorized  the  imposition  of  the  burden  on 
the  owner  of  property  within  the  city  without  regard 
to  the  locality  of  the  improvements  and  the  benefits 
to  be  derived  by  the  adjoining  owners.  Then  came 
along  the  act  of  March  6,  1876,  by  which,  for  such 
improvements  as  streets  and  alleys,  the  council  was  em- 
powered to  assess  a  sx)eclal  tax  on  the  land  fronting 
upon  the  street  according  to  front  feet,  &c.  This 
amendment  to  the  city  charter  changed  the  mode  of 
paying  for  such  improvements,  and  created  a  new  sys- 
tem in  comi)elling  the  owners  of  adjoining  lands  to  pay 
by  reason  of  the  benefits  received.  The  amendment  of 
March  6, 1876,  was  intended  to  make  this  radical  change 
for  the  reason  that  it  provides  the  mode  of  imposing 
the  burden,  the  manner  of  collection,  and  all  the  inci- 
dental steps  necessary  to  the  acquisition  of  the  prop- 
erty and  the  making  of  the  improvement.  It  is  argued 
that  as  the  act  of  March  21,  1871,  is  still  in  force,  the 
council  may  compel,  by  reason  of  its  provisions,  the 
owners  of  the  adjoining  land  who  have  been  specially 
assessed  in  this  case  to  contribute  with  the  tax-payers 
generally  to  improve  a  street  on  the  next  square,  when 
the  adjoining  proi)erty  is  as  much  benefited  as  that 
ux>on  which  the  special  assessment  has  been  made.    In 
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other  words,^  that  the  council  may  adopt  either  mode  of 
assessment  regarding  the  benefits  in  the  one  case  and 
disregarding;  them  in  the  other.  We  do  not  so  constrae 
the  two  acts  or  the  powers  conferred  by.either  on  the 
city  council.  The  effect  of  the  act  of  1876  is  to  change 
the  mode  of  assessment  in  such  cases,  and  has  been 
adopted  by  the  city  council,  and  such  was  the  legisla- 
tive purpose.  We  do  not  concur  with  counsel  for  the 
city  that  the  city  council  may  adopt  either  mode,  for  if 
these  appellees  were  taxed  to  pay  for  a  like  improve- 
ment on  adjacent  streets,  when  the  benefits  were  alike 
or  approximately  so,  the  act  of  the  council  would  be 
in  direct  violation  of  the  organic  law.  But  it  does  not 
appear  that  this  has  been  or  is  being  done  by  the  city. 
What  force  has  the  act  of  1871  ?  It  has  only  this : 
Cases  may  arise,  and  often  do  in  the  growth  of  cities, 
that  streets  and  alleys  are  required  to  be  improved, 
when  to  do  so  would,  in  effect,  confiscate  the  adjoining 
property.  The  necessities  of  the  population  may  de- 
mand it,  or  the  improvement  of  such  a  character  as 
would  suggest  at  once  that  no  mere  local  burden  should 
be  imposed. 

To  this  extent  the  act  of  1871  stands  unaffected  by 
the  amendment  of  1876,  this  last  amendment  apply- 
ing and  providing  the  mode  for  the  ordinary  construc- 
tion and  improvement  of  the  streets  of  the  city. 

This  court  held  at  the  present  term  in  the  case  of 
Frantz  v.  Jacob,  *  that  although  the  ordinary  mode  of 
making  such  improvements  required,  by  reason  of  the 


*S6e  page526of  this  volume,  The  opinion  referred  to  was  filed  after 
the  opinion  in  this  case  was  filed,  but  before  the  response  to  petition  for 
rehearing  was  filed. 
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system  adopted  by  the  city  for  that  purpose,  that  the 
adjacent  property  should  pay  for  the  improvement 
made,  still  the  power  of  the  city  remained  to  make 
an  improvement  demanded  by  the  necessities  of  its 
population,  when,  by  taxing  the  adjacent  property 
to  pay  for  it,  would,  in  effect,  amount  to  confiscation. 
While  the  council  is  to  judge  of  these  necessities,  it 
must  not  be  an  exercise  of  mere  arbitrary  power,  for 
when  the  ordinary  mode  can  be  pursued,  it  must  be 
followed,  else  that  inequality  will  exist  of  which  the 
tax-payer  can  complain,  and  for  which  relief  will  be 
granted  him  by  the  chancellor.  The  j)etition  is  over- 
ruled. 


Case  85— PETITION  EQUITY— February  7. 

Meador  v.  Meador,  &c. 

APPEAL    FROM    MEADE   CIRCUIT  COURT. 

Descent — Lien — Equity — Surety. — Land  descended  to  heirs  with 
an  execution  lien  upon  it  for  a  debt  for  which  one  of  the  heirs  was 
primarily  bound,  the  ancestor  being  merely  surety  in  the  debt.  In  a 
suit  by  the  heirs  for  a  division  of  the  land  the  execution  creditor 
asserted  his  lien,  and  the  chancellor  ordered  that  the  land  allotted  to 
the  heir  who  was  primarily  liable  for  the  execution  debt,  be  first  sub- 
jected to  its  payment.  Held — That  this  was  proper.  The  fact  that 
the  creditor  could  not  have  directed  the  sale  of  some  particular  por- 
tion of  the  land  presents  no  reason  why  the  chancellor  can  not  do  so 
in  order  to  prevent  litigation  and  hardship.  The  ancestor,  the  surety, 
could  have  maintained  an  action  to  compel  the  principal  to  discharge 
the  debt,|Or  to  subject  his  property  first  to  its  payment,  and  there  is  no 
reason  why  the  rule  should  not  extend  to  the  heirs  of  the  surety, 
when,  as  between  them  and  the  principal  debtor,  their  property  is 
secondarily  liable  for  the  debt. 

Homestead.^- Where  property  has  come  to  a  debtor  by  descent  he 
may  be  entitled  to  a  homestead  therein,  although  the  debt  to  which 
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it  is  sought  to  be  subjected  was  created  prior  to  the  time  at  which  he 
received  the  property,  but  as  the  property  in  controversy  here  de- 
scended with  the  lien  upon  it,  as  against  that  lien  the  heir  is  not  enti- 
tled to  a  homestead. 

C'HAPEZE  WATHEN  and  C.  C.  FAIRLEIGH  for  appellant. 

One  to  whom  land  descends  is  entitled  to  a  homestead  exemption  as 
against  an  antecedent  debt,  although  he  has  not  acquired  possession 
at  the  time  the  attempt  to  subject  the  land  is  made.  (Jewell  v.  Clark, 
78  Kj'.,  893.) 

J.  W.  LEWIS   AND   SON    TOR   APPELLEES. 

A  surety  may  maintain  an  action  against  the  principal  and  co-sureties  to 
compel  the  principal  to  pay  or  the  co-sureties  to  contribute.  (Mor- 
rison V.  Poyntz,  7  Dana,  307.) 


JUDGE  HOLT  delivered  the  opinion  of  the  court. 

In  1876  the  appellant,  John  H.  Meador,  with  his 
father,  Paschal  Meador,  as  his  surety,  executed  to  R. 
J.  Patteson  a  note  for  two  thousand  dollars,  payable  on 
demand,  and  bearing  ten  per  cent,  interest  from  date. 
About  three  years  thereafter  the  api)ellant,  with  the 
written  consent  of  the  surety,  mortgaged  to  Patteson 
certain  real  estate  to  pay  the  debt.  The  creditor 
brought  suit  in  1881,  and  obtained  not  only  a  decree 
enforcing  the  mortgage  lien,  but  a  personal  judgment 
against  John  H.  and  Paschal  Meador.  A  certain  sum 
was  realized  by  the  sale  of  the  mortgaged  property, 
but  not  enough  to  pay  the  debt.  An  execution  issued 
upon  the  judgment  and  was  levied  upon  two  tracts  of 
land  of  Paschal  Meador,  but  only  one  was  sold,  the 
other  remaining  in  lien  under  the  execution.  At  this 
time  Paschal  Meador  died,  leaving  the  parties  to  this 
action,  except  Patteson,  as  his  heirs.  His  widow  made 
several  payments  upon  ^hat  remained  unpaid  of  the 
debt,  leaving:  a  balance  still  owing,  however,  of  two 
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hundred  and  eighty-six  dollars  and  sixty  cents  and 
interest. 

In  1886  a  portion  of  the  heirs  of  Paschal  Meador 
instituted  legal  proceedings  to  divide  his  unsold  land, 
and  which  was  subject  to  the  execution  lien  of  Patte- 
son  for  the  remainder  of  his  debt.  A  judgment  was 
rendered  therefor,  and  the  division  had,  a  certain  por- 
tion of  it  being  allotted  to  the  appellant  as  one  of  the 
heirs.  The  appellees  brought  this  action  in  equity 
before  the  confirmation  of  the  division  of  the  land, 
asking  that  the  interest  of  the  appellant  in  it  be  first 
subjected  to  the  Patteson  execution  lien,  as  he  was 
the  principal  in  the  debt ;  and  if  the  division  already 
made  should  be  confirmed,  that  his  allotted  portion 
be  first  sold ;  and  if  not,  that  then  his  interest  in  the 
land  be  first  subjected  to  the  payment  of  the  debt. 

The  pleadings  admit  the  facts  above  recited,  and  also 
the  insolvency  of  the  api)ellant.  A  demurrer  to  the 
petition  having  been  overruled,  the  appellant  filed  an 
answer,  averring  that  the  execution  levy  was  upon  the 
entire  tract  of  land ;  that  he  was  a  house-keei)er  with 
a  family ;  owned  no  real  estate  save  his  interest  in  this 
land,  which  was  worth  less  than  one  thousand  dollars, 
and  that  as  soon  as  the  division  of  it  among  the  heirs 
was  completed,  he  intended  to  use  his  portion  as  a 
homestead.  A  demurrer  was  sustained  to  the  answer, 
and  judgment  entered,  directing  that  the  portion  of 
the  land  which  had  now  been  confirmed  to  the  appel- 
lant should  be  first  subjected  to  the  payment  of  the 
remainder  of  the  debt.  He  now  complains.  It  is  ad- 
mitted he  was  the  principal  in  the  debt  and  that  he 
is  insolvent.     It  appears  his  father,  although  only  his 
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surety,  was  compelled,  by  execution  sale,  to  pay  a  con- 
siderable portion  of  what  has  heretofore  been  x>^d 
upon  the  debt. 

No  equity  in  favor  of  the  apx)ellant  addresses  itself 
to  the  court,  and  the  inquiry  arises,  did  any  legal  rea- 
son or  rule  exist  forbidding  the  subjection  of  his  inter- 
est in  the  land  to  the  payment  of  his  debt,  or  in  the 
manner  appellees  have  adopted  to  reach  it? 

It  is  urged  that  the  demurrer  to  the  i)etition  should 
have  been  sustained,  because  the  execution  lien  was 
ux>on  all  and  not  a  part  of  the  land ;  and  as  the  creditor 
could  not  have  directed  the  sale  of  a  particular  x>ortion 
of  it,  neither  could  the  chancellor;  also  because  the 
^creditor's  remedy  was  complete  at  law  as  well  as  that  of 
the  appellees,  they  having  a  right,  as  is  claimed,  after 
payment  of  the  judgment  and  its  assignment  to  them, 
to  enforce  it  against  the  appellant's  portion  of  the  land. 
The  execution  creditor  is  not  complaining.  It  is  only 
the  principal  debtor,  who  rightfully  and  legally  is  the 
one  to  pay  the  debt.  Moreover,  the  chancellor  has  not 
lifted  the  lien  from  all  the  land  and  placed  it  upon  a 
part  of  it,  but  has  merely  directed  that  in  enforcing  it 
the  land  of  the  party  who  is  primarily  bound  for  the 
debt  shall  be  first  subjected.  This  is  certainly  a  proper 
office  of  equity.  Because  the  creditor,  at  his  caprice, 
could  not  have  directed  the  sale  under  his  execution  of 
some  particular  portion  or  interest  in  the  land,  presents 
no  reason  why,  to  prevent  additional  litigation,  and 
probable  loss  to  innocent  parties,  the  chancellor  should 
not,  upon  a  proper  state  of  case,  interfere,  and  control 
the  manner  of  the  sale. 

Prior  to  the  adoption  of  the  Code  of  Practice  a  surety 
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could  maintain  a  bill  to  compel  the  principal  to  dis- 
charge the  debt.  Morrison  v.  Poyntz,  7  Dana,  307. 
The  Code,  section  661,  expressly  gives  this  right.  It 
avoids  multiplicity  of  action,  and  is,  moreover,  just  to 
the  surety.  It  is  more  adequate  to  his  protection  than 
any  legal  remedy.  This  is  all  the  appellees  have  done. 
Their  property  being  liable  to  the  creditor,  they  stand 
in  the  place' of  their  ancestor,  and  he  unquestionably 
could  have  maintained  an  action  to  compel  the  appeU 
lant  to  discharge  the  debt  or  to  subject  his  property 
lirst  to  its  payment.  We  see  no  reason  why  the  rule 
should  not  extend  to  the  heirs  of  the  surety  when,  as 
between  them  and  the  principal  debtor,  their  property 
is  secondarily  liable  for  the  debt.  If  it  be  subjected  to 
its  payment  they  can  look  to  him  for  reimbursement; 
and  if  the  property  of  both  the  principal  and  the  surety 
be  in  lien  to  the  creditor,  the  principal,  who,  as  between 
himself  and  the  surety,  is  both  morally  and  legally 
first  bound  to  pay,  will  not  be  heard  to  say  that  equity, 
the  great  fountain  of  remedial  justice,  can  not  compel 
him  to  do  so. 

The  fact  that  one  who  is  otherwise  entitled  to  a  home- 
stead acquires  it  after  the  creation  of  the  debt  does  not 
deprive  him  of  the  right  to  it,  if  it  comes  by  descent. 
In  such  a  case  no  estate  of  the  debtor  has  been  diverted, 
and  the  creditor  can  not  say  that  the  means  upon  which 
he  relied  for  payment  have  been  thus  invested.  He  has 
no  ground  of  complaint.  The  statute  denies  the  debtor 
the  homestead,  if  obtained  by  purchase  by  him,  because 
it  is  probable  the  possession  of  the  very  means  thus 
used  enabled  him  to  obtain  the  credit ;  but  this  reason 
for  its  liability  in  case  of  purchase  fails  where  he  gets 
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it  by  descent.  Jewell  v.  Clark's  Ex'r,  78  Ky.,  398.  In 
the  case  now  presented^  however,  the  lien  was  created 
upon  the  land  when  it  belonged  to  Paschal  Meador.  It 
descended  to  the  appellant  with  the  lien  upon  it,  and 
as  against  it  he  has  no  homestead. 
Judgment  affirmed. 


Case  86— PETITION  ORDIN  ARY— February  7. 

Louisville  &  Nashville  R.  R.  Co.  v.  Berry,  &c. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

Evidence. — In  this  action  against  a  railroad  company  to  recover  for  an 
injury  to  the  plaintiff,  a  boy  about  fourteen  years  old,  alleged  to  bave 
been  caused  by  a  defective  platform,  by  means  of  which  the  plaintiff 
was  thrown  under  a  moving  train  and  crushed,  it  was  not  competent 
for  the  defendant  to  prove  that  the  plaintiff  was  in  the  habit  of  jump- 
ing on  moving  trains  at  that  place,  and  had  been  warned  of  the 
danger.  The  plaintiff  having  testified  positively  that  the  injury  was 
caused  by  his  stepping  on  a  rotten  plank  in  the  platform,  and  being 
thrown  under  the  train,  and  his  statement  corroborated  by  convinc- 
ing circumstances,  such  testimony  was  not  competent  either  to  im- 
peach the  plaintiff  or  to  show  that  the  injury  was  caused  by  his 
negligence. 

BARNETT,  NOBLE  &  BARNETT  and  WM.  LINDSAY  for  appel. 

LANT. 

The  rejected  evidence  was  competent.     (Wharton  on   Evidence, 
sec.  38;  Lawson  on  Presumptive  Ev.,  p.  666.) 

BAKER,  KINNEY  &  KINNEY,  O'NEAL,  JACKSON  &  PHELPS 
AND  JAMES  W.  HEAD  for  appellees. 

1.  The  defense  of  contributory  negligence  must  be  pleaded  to  be  availa- 

ble.    (Paducah  &  Memphis  R.  R.  Co.  v.  Hoehl,  12  Bush,  46.) 

2.  Evidence  as  to  the  plaintiff's  habits,  or  as  to  what  be  bad  done  on 

former  occasions  was  not  competent. 
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JUDGB  PRYOR  dklivbred  thb  opinion  of  the  court. 

The  appellee  Berry,  a  boy  about  fourteen  years  of 
age,  at  the  instance  of  Mrs.  McGee,  with  whom  he 
lived  and  by  whom  he  was  controlled,  accompanied  a 
lady  and  her  child  to  the  depot  of  the  defendant,  to 
aid  her  in  boarding  the  train.  It  was  after  night,  and 
dark  when  the  train  approached.  The  platform  from 
which  passengers  get  on  and  off  the  train  lies  between 
the  two  tracks  of  the  railway,  and  is  about  four  feet 
wide,  with  the  edge  of  the  cars  when  they  reach  the 
platform  extending  over  it  some  four  or  five  inches. 
After  the  boy  had  reached  the  platform  and  the  lady 
had  entered  the  car,  the  boy  on  leaving  the  platform 
stepped  with  one  foot  into  a  hole  that  had  been  caused 
by  the  rottening  of  the  plank,  causing  the  appellee  to 
fall,  with  one  leg  protruding,  under  the  wheels  of  the 
cars  as  they  moved  off,  crushing  his  ankle  and  foot 
in  such  a  manner  as  required  his  leg  to  be  amputated. 
That  the  company  knew  of  the  defect  in  the  plat- 
form, or  by  the  exercise  of  ordinary  care  should  have 
known  it.  He  claimed  and  was  awarded  compensa- 
tory damages  for  the  injury  sustained.  The  case  went 
to  the  Superior  Court  and  was  there  affirmed,  and  an 
appeal  was  then  prayed  and  granted  to  this  court. 

The  boy  testifies  as  to  the  fall  caused  by  the  defect 
in  the  platform  and  the  injury  received.  The  hole  in 
the  platform  at  the  place  where  the  boy  says  he  waa 
injured  was  visible,  and  caused  by  the  decay  of  the 
timber;  blood  was  seen  near  the  place  where  the  in- 
jury occurred,  and  he  was  carried  from  the  si)ot  by 
those  who  heard  his  cries  of  distress  in  that  direction. 

The  foot  or  ankle  was  crushed  as  the  train  moved 
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off.  That  the  platform  was  much  ont  of  repair  and 
had  been  for  a  long  time,  is  sustained  by  the  weight  of 
the  testimony,  and  the  injury  to  this  boy  caused  by 
this  defect  in  the  platform,  that  should  have  been  ob- 
served and  remedied  by  the  defendant's  employes. 
We  are  satisfied  from  the  testimony  that  the  injury 
resulted  from  the  causes  alleged  in  the  petition,  but 
the  appellant,  in  making  out  its  defense,  insisted  on 
proving  by  the  appellee  and  others  that  he  was  in  the 
habit  of  jumping  on  the  cars  when  they  stopped  at 
the  station,  and  had  been  warned  of  the  danger,  and 
hence  the  jury  had  the  right  to  infer  that  it  was  the 
boy's  own  negligence  that  caused  the  injury,  and  not 
the  defect  in  the  platform.  If  the  habit  of  the  boy 
had  been  established,  as  the  appellant  offered  to  prove, 
it  would  not  have  authorized  the  jury  to  say  that  he 
was  stealing  a  ride  on  the  cars,  and  in  getting  off 
caused  the  injury.  It  is  shown  that  he  was  sent 
to  the  depot  by  the  lady  with  whom  he  lived.  That 
he  accompanied  the  passenger  to  the  Irain  at  her 
instance,  .and  had  the  right  to  be  on  the  platform 
at  the  place  where  he  was  injured.  That  he  was  at 
this  particular  spot,  and  was  injured  by  reason  of  the 
defective  and  rotten  plank,  is  sworn  to  positively  by 
the  boy,  and  his  statement  corroborated  by  circum- 
stances that  are  convincing,  and  the  mere  fact  that  he 
had  been  in  the  habit  of  exposing:  himself  to  danger 
on  former  occasions,  or  had  theretofore  placed  himself 
in  positions  where  he  might  have  been  injured  in  the 
same  manner,  was  not  only  insufficent  to  contradict 
the  testimony  on  that  subject  offered  by  the  plaintiff, 
but  was  incompetent  for  any  purpose.     Neither  the 
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boy's  habits  or  his  bad  character  constituted  a  defense 
to  the  recovery.  The  opinions  of  one  or  more  wit- 
nesses for  the  appellant  were  permitted  to  go  to  the 
jury  to  the  effect  that  the  boy  was  not  injured  in  the 
manner  stated  by  him,  and  an  instruction  given  by 
the  court  to  the  effect  that  if  the  boy  was  stealing  a 
ride  on  the  train  of  appellant,  and  thereby  caused  the 
injury,  the  company  was  not  responsible.  Whether 
there  was  proof  to  authorize  such  an  instruction  it  is 
not  necessary  to  determine,  but  the  fact  that  he  had 
previously  been  guilty  of  such  negligence  threw  no. 
light  on  the  issue  made.  Such  misconduct  on  the  part 
of  the  appellee  did  not  prevent  him  from  recovering 
if  injured  by  reason  of  this  defect  in  the  platform. 

In  Gahagan  v.  Railroad  Co.,  1  Allen,  187,  the  issue 
presented  was  as  to  the  negligence  of  the  company 
in  the  use  of  the  highway  at  the  time  the  plaintiff's 
intestate  received  the  injury  for  which  the  recovery 
was  asked.  The  plaintiff  offered  to  prove  the  habit  of 
the  company  at  other  times  in  the  use  of  the  highway, 
to  show  negligence,  and  the  court  held  that  it  had 
no  legitimate  bearing  on  the  issue,  and  was  properly 
excluded. 

There  was  evidence  for  both  the  appellee  and-  the 
appellant  showing  the  movements  of  the  boy  from  the 
time  he  reached  the  depot  until  he  was  injured,  and 
from  that  evidence  the  jury  returned  their  verdict. 
"As  a  general  rule,  therefore,  it  is  inadmissible  when 
the  issue  is  whether  A  did  a  particular  thing,  to  put 
in  evidence  the  fact  that  he  did  a  similar  thing  at  some 
other  time.  To  admit  evidence  of  such  collateral  acts 
would  be  to  oppress  the  party  implicated,  by  trying 
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him  on  a  case  as  to  wMch  he  has  no  notice  to  prepare, 
and  sometimes  by  prejudicing  the  jury  against  him 
by  publishing  offenses  of  which,  even  if  guilty,  he 
may  have  long  since  repented,  or  may  have  long  since 
been  condoned."     1  Wharton  on  Evidence,  section  29. 

The  effect  of  such  testimony  as  was  excluded  in  this 
case,  if  permitted  to  go  to  the  jury,  would  have  been  to 
prejudice  the  jury,  or  at  least  lead  their  minds  to  the 
conclusion  that  if  a  bad  boy,  although  injured  by  the 
neglect  of  the  company,  his  measure  of  comx)ensation 
should  be  lessened  by  reason  of  his  reckless  or  mis- 
chievous habits. 

We  perceive  no  objection  to  the  instructions ;  in  fact, 
they  were  more  favorable  for  the  appellant  than  they 
should  have  been ;  nor  does  the  alleged  misconduct  of 
the  juror  or  counsel  for  the  defendant  authorize  a  re- 
versal. 

The  judgment  below  is  therefore  affirmed,  with  dam- 
ages. 


Cask  37— PROCEEDING  TO  CONDEMN  LAND— February  12. 

Portland  &  Greenwood  Turnpike  Co.  v.  Bobb* 

APPEAL   FROM   PENDLETON   CIRCUIT  COURT. 

1.  A  CORPORATION  CREATED  UNDER  CHAPTER  56   OF  THE  GENERAL  STAT- 

UTES may  begin  business  upon  the  filing  of  the  articles  of  incorpora- 
tion in  the  county  clerk's  office ;  it  is  not  essential  to  the  validity  of 
its  acts  that  the  articles  shall  be  filed  with  the  Secretary  of  State. 
The  failure  to  comply  with  this  statutory  requirement  can  be  taken 
advantage  of  only  in  a  direct  proceeding  to  annul  the  franchise. 

2.  Condemnation  proceedinqs. — Under  the  statute  providing  the  mode 

of  condemning  land  for  railroads  and  turnpikes,  it  is  not  necessary 
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for  the  corporation  to  file  a  petition  in  forma  according  to  the  Code 
of  Practice,  but  the  statement  filed  by  it  as  the  basis  of  the  proceed- 
ing must  contain  not  only  a  particular  description  of  the  land  sought 
to  be  condemned,  but  an  averment  that  the  land  is  necessary  for  its 
use,  and  that  it  has  been  unable  to  contract  with  the  owner  for  it. 
These  are  jurisdictional  facts,  and  if  not  stated  by  the  applicant  at  the 
outset  the  proceeding  should  be  dismissed. 

8.  Appeals  to  circuit  court. — While  the  proceeding  upon  appeal  to  the 
circuit  court  must  be  tried  de  7iovOy  the  same  cause  of  action  must  be 
tried,  and  there  having  been  a  failure  to  present  a  cause  of  action  in 
the  county  court,  none  can  be  created  in  the  circuit  court  by  amend- 
ment. 

4.  Bar. — A  dismissal  of  the  proceeding  without  a  hearing  upon  the  merits 
presents  no  bar  to  another  proceeding  for  the  same  purpose. 

LESLIE  T.  APPLEGATE  for  appellant. 

In  a  proceeding  to  condemn  land  for  the  use  of  a  turnpike  company,  a 
formal  petition  as  prescribed  in  the  Code  for  civil  actions  is  not  neces- 
sary.    (Gen.  Stat.,  chaps.  18,  56,  110.) 

W.  M.  &  G.  A.  RARDIN  for  appellee. 

The  proceedings  to  condemn  the  land  were  not  authorized  by  the  statute, 
because  there  was  no  petition,  no  allegation  that  the  land  was  neces- 
sary for  the  use  of  the  road,  and  no  particular  description  of  the  land 
sought  to  be  appropriated.  (Gen.  Stat.,  chap.  56,  110;  Civil  Code, 
sees.  39  and  90.) 

JUDGE  HOLT  delivered  the  opinion  of  the  court. 

The  appellant,  the  Portland  and  Greenwood  Turnpike 
Road  Company,  instituted  a  proceeding  in  the  Pendle- 
ton County  Court  to  condemn  a  right  of  way  for  its 
road  through  the  land  of  the  appellee,  Joseph  Bobb, 
under  the  act  of  the  Legislature  of  April  11,  1882,  and 
which,  by  its  tenth  section,  is  made  applicable  to  the 
condemnation  of  lands  for  turnpike  road  purposes. 
The  first  section  thereof  provides:  "When  any  rail- 
road company  authorized  to  construct  and  operate  a 
railroad  in  this  State  shall  be  unable  to  contract  with 
the  owner  of  any  land  or  material  necessary  for  its  use 
for  the  purchase  thereof,  it  shall  file  in  the  oflice  of  the 
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clerk  of  the  county  court  a  particular  description  of  the 
land  and  material  sought  to  be  condemned,  and  may 
apply  to  the  county  court  to  api)oint  commissioners  to 
assess  the  damages  the  owner  or  owners  thereof  may  be 
entitled  to  receive,  and  thereupon  the  said  court  shall 
appoint  three  impartial  housekeepers  of  the  county, 
who  shall  be  sworn  to  faithfully  and  impartially  dis- 
charge their  duties  under  this  act."  General  Statutes, 
chapter  18,  b. 

The  appellant,  as  the  foundation  of  the  proceeding, 
filed  what  is  styled  in  the  caption,  *'  Description  of 
land  to  be  condemned,"  and  which  merely  gives  such 
description,  and  asks  the  appointment  of  commissioners 
to  assess  the  damages.  It  is  questionable,  perha])8, 
whether  the  description  given  comes  up  to  the  ^' parti c-  I 
ular  description"  required  by  the  act ;  but  we  will  so 
regard  it. 

There  was  no  statement  in  any  form  filed  stating  that 
the  company  had  been  unable  to  contract  with  the 
appellee  for  the  right  of  way,  or  that  it  was  necessary         ! 
for  such  purpose.     The  commissioners  reported,   and         | 
the  appellee,   having  been  summoned,   appeared  and         ' 
presented    a    general    and    special    demurrer.       Both         | 
were  overruled.     The  ground  of  the  latter  was  that  the 
appellant  had  attempted  to  incorporate  itself  by  arti-         \ 
cles  of  incorporation  filed  for  record  in  the  office  of  the         | 
clerk  of  the  county  court  under  chapter  66  of  the  Gen- 
eral Statutes,  and  had  failed  to  file  a  copy  of  the  articles 
with  the  Secretary  of  State  within  three  months  after 
the  filing  in  the  clerk's  office  as  directed  by  the  statute, 
and,  therefore,  had  no  legal  eicistence  as  a  corporation.         . 

This  same  question  was  made  by  the  exceptions  tiled 
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by  the  appellee  to  the  commissioners^  rei)ort,  and  it  is 
unnecessary  to  notice  it  further  than  to  refer  to  the  case 
of  Walton,  &c.,  v.  Riley,  &c.,  85  Ky.  Rep.,  413,  in  which 
it  was  held  that  a  corporation  thus  created  may  begin 
business  ujHm  the  filing  of  the  articles  in  the  county 
court  clerk's  oflSce,  and  that  it  is  not  essential  to  the 
validity  of  its  acts  that  the  articles  of  incorporation 
shall  be  filed  with  the  Secretary  of  State.  In  other 
words,  that  this  failure  to  comply  with  this  statutory 
requirement  can  be  taken  advantage  of  only  in  a  direct 
proceeding  to  annul  the  franchise. 

The  exceptions  filed  by  the  appellee  made  no  issue  as 
to  the  need  of  the  land  for  the  right  of  way,  or  whether 
the  company  had  made  any  effort  to  obtain  it  by  con- 
tract. A  jury  assessed  the  damages,  and  thereupon 
the  county  court  rendered  a  judgment  of  condemnation. 
The  appellee  appealed  to  the  circuit  court,  and  there, 
upon  his  motion,  the  action  was  dismissed.  This  was 
done  without  any  hearing  upon  the  merits,  and  can 
not,  therefore,  oj)erate  as  a  bar  to  another  proceeding 
for  the  same  purpose. 

The  judgment  does  not  give  the  reason  for  the  dis- 
missal. Counsel  agree,  however,  in  argument,  that  it 
was  because  of  a  failure  at  the  institution  of  the  pro- 
ceeding, to  file  a  petition  setting  forth  the  facts  neces- 
sary to  authorize  the  condemnation.  It  was  not 
necessary,  however,  to  file  a  petition  informa^  accord- 
ing to  the  Code  of  Practice.  It  is  a  proceeding  under  a 
statute  to  enforce  a  statutory  right,  and  the  statute  pre- 
scribes how  it  shall  be  done. 

While,  however,  the  statute  says  the  company  ''shall 
file  in  the  office  of  the  clerk  of  the  county  court  a  par- 
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ticular  description  of  the  land  and  material  sought  to 
be  condemned,"  and  then  apply  for  the  appointment  of 
commissioners,  yet  the  same  section  provides  that  it 
can  only  do  so  when  the  land  is  necessary  for  its  use, 
and  it  has  been  unable  to  contract  with  the  owner  for  it. 
If  the  land  be  not  necessary  for  its  use  it  can  not,  under 
the  statute,  condemn  it ;  nor  can  it  do  so  unless  it  has 
first,  in  good  faith,  nxade  an  effort  to  obtain  it  by  con- 
tract. They  are  conditions  precedent  to  the  exer- 
cise of  the  right  of  condemnation.  The  power  con- 
ferred upon  the  company  is  an  extraordinary  one.  The 
sovereign  power  vests  it  for  certain  purposes,  and  with 
a  view  to  a  public  service,  with  the  power  of  eminent 
domain;  but  it  does  so  upon  certain  conditions,  and 
with  these  it  should  strictly  comply  in  view  of  the 
extraordinary  power  given  to  it  over  the  property  of 
the  citizen.  It  can  institute  proceedings  for  its  con- 
demnation only  when  it  is  necessary  for  its  use,  and 
after  an  effort  to  obtain  it  from  the  owner  by  contract. 
The  Legislature  intended  to  restrict  the  exercise  of  the 
power  conferred  to  cases  of  necessity,  and  to  afford 
the  owner  an  opportunity  to  contract  his  land  or  the 
use  of  it  away,  thus  avoiding  the  expense  and  trouble 
of  a  court  proceeding.  If  the  conditions  do  not  exist 
upon  which  the  company  has  been  authorized  to  con- 
demn the  land,  then,  clearly,  it  can  not  be  done.  It 
must  show  their  existence.  If  an  issue  be  made  as  to 
the  necessity  for  the  condemnation,  or  whether  an 
effort  has  been  made,  prior  to  the  institution  of  the 
proceeding,  to  obtain  the  land  by  purchase,  and  both 
do  not  appear  afl&rmatively,  there  can  be  no  condemna- 
tion.    This  being  so,  a  proper  and  reasonable  construe 
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tion  of  the  statute  in  question  requires  that  the  com- 
pany should,  at  the  outset,  and  as  showing  its  right  to 
institute  such  a  proceeding,  not  only  incorporate  in  its 
statement,  filed  as  the  basis  of  the  proceeding,  a  par- 
ticular description  of  the  land  sought  to  be  condemned, 
but  an  averment  that  it  is  necessary  for  its  use,  and 
that  it  has  been  unable  to  contract  with  the  owner  for 
it.  It  has  no  right  to  appear  in  court  tr  bring  the 
owner  there  unless  this  be  so.  They  are  jurisdictional 
facts,  and  should,  therefore,  be  stated  by  the  applicant 
at  the  outset.  They  lie  at  the  foundation  of  the  pro- 
ceeding. Their  existence  should  at  least  be  prima 
facie  shown  to  authorize  the  court  to  proceed.  More- 
over, since  a  failure  to  show  them  upon  an  investigation 
would  result  in  a  dismissal,  common  sense  dictates  that 
the  party  should,  at  the  start,  aver  their  e3dstence, 
because,  if  he  can  not  do  so,  the  owner  should  not  be 
forced  into  court.  The  statute  not  only  admits  of 
this,  to  our  minds,  a  reasonable  construction,  but  the 
spirit,  if  not  the  letter,  of  the  section  in  question  re- 
quires it. 

It  is  true  the  proceeding  ux)on  the  appeal  must  be 
tried  de  novo.  Tlie  statute  so  declares.  But  the  same 
cause  of  action  must  be  tried;  and  there  having  been  a 
failure  to  present  one  in  the  county  court  where  the 
original  jurisdiction  is  vested,  it  could  not  be  created  in 
the  circuit  court  upon  appeal  by  an  amendment. 
There  was  nothing  to  amend. 

Judgment  affirmed. 
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Lolu  &  NasK  E.  R.  Co.  v.  Logan. 

APPEAL  FROM  MARION   CIRCUIT   COURT. 

Railboadb— Right  to  eject  disorderly  passenger. — Where  the  con- 
duct of  a  passenger  on  a  railroad  train  is  such  as  to  alarm  or  insult 
the  other  passengers,  interfere  with  the  management  of  the  train,  or 
endanger  tfal  safety  of  the  passengers,  or  those  in  charge  of  the  train , 
it  is  not  only  the  right  but  the  duty  of  the  conductor  to  eject  him, 
and  the  company  is  not  liable  for  any  injury  that  may  result,  provided 
no  more  force  is  used  than  is  reasonably  necessary;  and  this  rule 
applies  to  an  intoxicated  person,  although  he  may  not  be  able  to 
take  care  of  himself,  and  although  he  was  known  to  be  intoxicated, 
when  received  as  a  passenger. 

The  conduct  of  a  drunken  passenger  on  a  train  being  so  offensive 
and  dangerous,  both  to  the  conductor  and  other  passengers,  as  to 
require  his  expulsion,  the  company  was  not  required  to  take  him 
to  the  next  station  before  putting  him  off,  even  though  he  wlis  so 
intoxicated  as  not  to  bo  able  to  take  care  of  himself,  which  does  not 
appear.  All  that  was  required  of  the  company  was  to  use  no  more^ 
force  than  was  reasonably  necessary  for  the  purpose,  and  to  place 
him  off  the  track  out  of  the  way  of  that  train ;  and  the  company, 
having  exercised  the  proper  care  in  putting  him  off,  is  not  liable  by 
reason  of  the  fact  that  he  went  upon  the  track  and  was  run  over  by 
another  train. 

WM.  LINDSAY  and  W.  J.  LISLE  for  appellant. 

Brief  not  in  record. 

HARRISON  <&  BELDEN  for  appellee. 

In  ejecting  a  passenger  for  disorderly  conduct,  a  railroad  company 
must  use  reasonable  precaution  for  the  passenger's  safety,  and  if  the 
passenger  is  in  such  a  drunken  condition  as  to  be  unable  to  take  care 
of  himself,  the  company  will  be  liable  for  injury  resulting  from  put- 
ting him  off  at  a  place  where  his  condition  necessarily  exposes  him 
to  the  danger  of  being  injured  by  other  trains  of  the  company.  (L? 
C.  &  L.  R.  R.  Co.  V.  Sullivan,  81  Ky.,  624.) 

» 
CHIEF  JUSTICE  LEWIS  delivered  the  opinion  op  the  court. 

Appellee,  \vddow  of  E.  V.  Logan,  brought  this  action 
to  recover  damages  for  destruction  of  his  life  by  the 
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alleged  Tvillf  al  neglect  of  the  servants  of  appellant,  the 
material  facts  of  the  case  being  as  follows  : 

The  decea^sed,  aboat  half  past  ten  o'clock  at  night, 
June  19,  1883,  at  Lebanon,  got  on  a  passenger  train 
bound  from  Louisville  to  Knoxville,  Tenn.,  to  go  to  a 
station  where  he  resided,  fourteen  miles  distant.  He 
was  at  the  time  intoxicated ;  stumbled  or  slipped  and 
fell  on  the  depot  platform ;  was  helped  upon  the  car 
platform,  and,  in  the  opinion  of  two  witnesses,  too 
drunk  to  take  care  of  himself,  though  he  was  also 
boisterous,  profane  and  disposed  to  be  quarrelsome. 

Upon  being  requested  by  the  conductor,  soon  after 
the  train  started,  to  pay  his  fare,  he  asserted  he  had 
paid  it,  which  was  untrue,  and  in  reply  to  the  state- 
ment of  the  conductor  he  had  not,  he  said  with  an 
oath,  he  would  not,  that  there  were  not  men  enough 
on  the  train  to  put  him  off,  at  the  same  time  pulling 
out  his  knife,  and  did  not  pay  until  the  conductor 
and  brakeman  had  proceeded  with  him  to  the  car  plat- 
form for  the  purpose  of  putting  him  off.  After  re- 
ceiving his  fare,  the  conductor  left  him  in  the  smoking 
car,  where  his  seat  was,  and  proceeded  to  the  ladies  car 
to  collect  fare  from  those  who  had  boarded  the  train 
at  Lebanon,  and  while  so  engaged,  the  deceased,  leav- 
ing the  smoking  car,  went  behind  him,  having,  as 
some  of  the  witnesses  testify,  a  knife  opened  in  his 
pocket,  and  assuming  a  menacing  attitude,  applied  to 
him,  in  a  loud  tone  of  voice,  such  profane,  opprobrious 
and  threatening  language,  as  to  cause  general  excite- 
ment among  tlie  passengers ;  one  lady  being  so  much 
frightened  that  she  imi)lored  the  conductor  to  remove 
him  from  the  car.     The  deceased  then  returned  to  the 
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smoking  car,  and  upon  being,  soon  after,  approached 
and  admonished  by  the  conductor  to  keep  his  seat  and 
be  quiet,  he  drew  his  knife  and  threatened  to  kill  him ; 
and  after  the  conductor  returned  to  the  ladies'  car,  the 
deceased  again  tried  to  enter  it,  but  being  unable  to  do 
so  because  the  door  had  been  locked  to  keep  him  out, 
he,  on  his  way  back  to  the  smoking  car,  pulled  the 
bell-rope  the  number  of  times  required  to  stop  the 
train,  and  it  was,  in  obedience  to  his  signal,  stopped 
by  the  engineer.     The  conductor  then  went  into  the 
smoking  car,  and  telling  the  deceased,  who,  though  he 
had  just  taken  his  seat,  pretended  to  be  asleep,  that 
he  would  not  permit  any  one  to  pull  the  bell-rope,  and 
paying  back  his  fare,  with  the  aid  of  the  brakeman 
put  him  off  the  train  and  left  him.     The  place  where 
it  was  done  is  about  four  miles  from  Lebanon,  two 
from  the   nearest  station    south,  about   one  hundred 
and  fifty  yards  from  a  private  crossing  of  the  railroad 
north,  and  two  hundred  from  the  nearest  farm  house. 
Early  the  next  morning  the  mutilated  body   of  the 
df'ceased  was  found  about  twenty-five  yards  north  of 
the  private  crossing  mentioned,  and  his  hat,  a  sack 
and  bucket,  which  he  had  the  night  before,  were  near 
the  place  he  was  put  off  the  train,  his  hat  being  near- 
est the  body.     Three  trains  passed  the  place  where  his 
body  was  after  he  was  expelled  from  the  passenger 
train,   two  going  north,  one  of   which  passed  within 
about  one  hour  and  a  half,  the  other  later  in  night, 
and  the  third  going  south  about  daylight.     It  is  plain 
he  was  not  killed  by  being  struck  or  run  over  by  the 
passenger  train  from  which  he  was  ejected;   for  not 
only  was  his  body  found  near  two  hundred  yards  north 
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of  where  he  was  left  by  it,  but  a  little  more  than 
twenty-five  yards  north  of  the  place  on  the  track 
where  there  was  the  first  appearance  of  blood,  show- 
ing coAclusively  the  train  by  which  he  was  killed 
was  going  north. 

Assuming,  as  the  evidence  seems  to  warrant,  that 
he  was  killed  by  one  of  the  north  boand  trains, 
though  by  which  one  of  the  two  does  not  appear, 
the  first  inquiry  is  whether  any  legal  liability  has 
been  fixed  ui)on  appellant  on  account  of  negligence 
of  those  in  charge  of  it ;  and  as  there  is  no  evidence 
showing  at  what  time  in  the  night,  or  why  he  went 
upon  the  track  in  front  of  a  passing  train,  if  he  did 
do  so  voluntarily,  nor  whether  he  was  in  such  position 
at  the  time  of  being  struck  as  to  make  it  the  duty  of 
those  in  charge  to  stop  the  train,  or  as  to  enable  them, 
by  the  exercise  of  proper  diligence,  to  discover  him  in 
time  to  prevent  a  collision,  or  at  all ;  and,  conse- 
quently, none  whatever  of  any  negligence  or  fault  on 
their  part,  that  question  must  be  answered  in  the 
negative. 

It  thus  results  that  whatever  cause  of  action  there 
may  be  in  favor  of  appellee,  arises  entirely  from  the 
conduct  of  the  conductor  of  the  passenger  train,  and 
the  liability  of  appellant  therefor,  if  Jiable  at  all,  is 
not  dependent  upon  nor  increased  by  the  fact  that 
the  train  by  which  he  was  subsequently  killed  was 
owned  and  oi3erated  by  the  same  company.  For  if 
the  act  of  the  conductor  was  not  itself  wrongful,  it 
could  not  be  made  so  by  referring  it  to,  or  connecting 
it  with,  the  independent  act  of  other  employes,  to 
whom  no  wrong  c^an  be  attributed. 
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Counsel  argae  in  effect  that  when  an  intoxicated  per- 
son offers  to  go  upon  a  railroad  train  as  passenger, 
the  alternative  is  presented  to  the  company  either  to 
refuse  permission,  or  else,  having  received  him  and 
accepted  his  fare,  to  answer  in  damages  for  whatever 
calamity  to  him  may  follow  his  subsequent  expulsion, 
though  justified  by  his  improper  conduct  Although 
it  has  been  held  that  a  railroad  company  is  not  bound 
to  receive  and  carry  a  person  who  is  so  intoxicated  as 
to  be  offensive,  the  power  to  exclude  one  from  the 
right  of  traveling  on  a  train,  who  offers  to  pay  his 
fare,  and  though  intoxicated,  has  not  been  guilty  of 
any  conduct  as  passenger  forfeiting  the  right,  is  always 
subject  to  be  called  in  question,  and  the  company  can 
not,  therefore,  be  fairly  held  to  a  strict  exercise  of  it, 
except  where  the  rights  of  others  are  involved.  But 
even  conceding  the  conductor  could  have  forcibly  and 
without  incurring  any  legal  liability  to  him,  kept  the 
deceased  off  the  train  at  Lebanon,  and  committed  an 
error  in  failing  to  do  it,  we  do  not  see  how,  on  that 
account,  the  right  was  impaired,  or  the  duty  lessened 
to  put  him  off  at  any  place  pr  time  afterwards,  when 
his  behavior  rendered  it  legal  and  necessary.  And  if 
the  deceased,  for  whose  drunken  state  the  company 
was  in  no  way  responsible,  acted  so  as  to  justify  and 
require  his  expulsion,  it  would  be  a  harsh  rule  to 
make  the  company  liable,  if  not  otherwise  so,  merely 
because  the  conductor  did  not  assume  the  risk  and 
responsibility  of  deciding,  even  if  aware  of  the  fact, 
that  he  was  too  much  intoxicated  to  be  allowed  to  go 
upon  the  train  at  Lebanon.  Then  regarding  the  de- 
ceased upon  the  train  by  his  own  volition,  which  the 
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conductor  did  not  nor  was  bound  to  oppose,  the  main 
question  is  whether  the  willful  neglect  of  appellant  or 
its  servants  in  charge  of  it^  to  i)erform  any  duty  it 
owed  to  him,  was  the  proximate  cause  of  his  death. 

The  law  makes  it  the  duljy  of  a  railroad  company 
to  use  all  reasonable  care  in  operating  trains  for  both 
the  safety,  and  protection  from  molestation  and  insult, 
of  passengers;  otherwise,  orderly  and  infirm  persons 
and  females,  who,  upon  the  faith  of  such  protection, 
frequently  travel  unattended,  would  have  no  security 
against  turbulent,  bad  men ;  and  as  it  is  obvious  a  train 
must  be  run  with  skill  and  «ystem  in  order  to  assure 
safety  and  comfort,  the  conduct  of  any  one  who  inter- 
feres with  the  management,  or,  without  just  cause, 
attempts  to  do  bodily  injury  to,  or  put  in  fear,  those 
in  charge,  is  reprehensible  and  unlawful.  But  a  rail- 
road company  is  not  required  to  keep  at  hand  armed 
I)olice  to  arrest  and  confine  on  a  moving  train  those 
who  violate  its  necessary  rules,  or  do  injury  to  other 
passengers,  nor  can  the  employes  neglect  their  duties, 
upon  the  faithful  performance  of  which  the  safety  orf 
all  dei)ends,  in  order  to  do  so.  Consequently,  the  only 
effectual  remedy  for,  or  security  against,  disorderly  and 
lawless  behavior  on  board  a  passenger  train,  is  the 
immediate  and  summary  expulsion  of  the  wrong-doer, 
and  plenary  authority  of  the  conductor  to  do  it  is 
universally  recognized,  and  required  to  be  exercised 
whenever  necessary  for  the  safety  or  protection  of 
either  passengers  or  employes. 

It  is  clear,  from  the  evidence  in  this  case,  the  conduct 
of  the  deceased  was  such  as  to  justify  his  expulsion. 
For  he  not  only,  with  a  hostile  purpose,  left  his  proper 


Digitized  by  VjOOQIC 


238  KENTUCKY  REPORTS.  [Vol.  88. 

Louisville  &  Nashville  R.  R.  Go.  v.  Logan. 

place  and  pursued  the  conductx)r  into  the  ladies'  car, 
where  he  disturbed,  alarmed  and  offended  the  passen- 
gers, but,  baffled  in  an  effort  to  enter  it  a  second  time 
with  the  same  intent,  he  wantonly  and  slyly  pulled  the 
bell-rope,  whereby  the  train  was  stopped  between  sta- 
tions. Moreover,  his  behavior  to  the  conductor  was 
without  provocation,  and  such  as  to  afford  to  him  rea- 
sonable grounds  to  believe  he  was  in  danger  of  bodily 
harm,  if  not  of  losing  his  life.  In  fact  the  gravamen 
of  the  action,  as  stated  in  the  petition,  is  not  based 
upon  the  lack  of  legal  cause  for  the  expulsion,  but 
rather  upon  the  circumstances  of  time,  place  and  man- 
ner it  was  done,  in  view  of  the  alleged  physical  and 
mental  condition  of  the  deceased.  Though  the  time 
was  at  night,  it  was  not  too  dark  to  see  the  railroad 
track  distinctly,  nor  was  the  weather  either  cold  or 
inclement ;  while  it  would,  in  fairness,  seem  no  more 
than  retributive  justice  that  he  was  put  off  at  the  place 
his  own  malicious  and  unlawful  act  caused  the  train 
to  stop,  especially  as  the  locality  was  not  unsafe. 

The  question  then  arises  whether,  notwithstanding 
his  continued  presence  on  the  train  was  so  offensive 
and  dangerous  both  to  the  conductor  and  other  pas- 
sengers as  to  justify  and  require  his  expulsion,  the 
paramount  duty  was  imposed  upon  the  company  by 
reason  of  the  mental  and  physical  condition  of  the 
deceased,  to  carry  him  to  the  next  station,  the  non- 
performance of  which  is,  in  legal  contemplation,  willful 
neglect. 

It  was  not  enough  for  the  jury  in  this  case  to  And 
he  was  too  intoxicated  to  take  care  of  himself,  but  to 
constitute  willful  neglect,  even  if  the  company  was 
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under  obligation  to  look  after  his  safety  after  he  had 
forfeited  his  right  as  passenger,  it  was  necessary  that 
the  conductor  knew,  or  had  reasonable  grounds  to 
believe,  not  in  the  language  of  one  of  the  instructions 
of  the  lower  court,  that  to  put  him  oflf  the  train 
''  would  necessarily  expose  him  to  the  danger  of  death 
from  being  run  over  by  passing  trains,"  but  that  such 
would  be  the  natural  and  probable  result  of  putting 
him  oflf. 

If  his  actions  while  on  the  train,  by  which  alone  the 
conductor  could  or  was  required  to  judge,  be  taken  as 
evidence  of  what  his  actual  condition  was,  he  not  only 
had  the  power  of  locomotion,  as  shown  by  his  passing, 
with  entire  safety,  to  and  fro  between  the  cars  while 
the  train  was  in  motion,  but  knew  well  how  to  do 
mischief  to  others,  and  was  at  the  same  time  extremely 
sensitive  of  injury  to  himself.  And  it  seems  to  us, 
in  the  light  of  the  undisputed  facts  of  the  case,  un- 
reasonable to  charge  the  company  with  negligence  of 
any  degree  in  expelling  him  from  the  train  at  the  time 
and  place  it  was  done.  But  as  it  is  proper,  we  will 
consider  the  relation  and  mutual  obligations  existing 
between  him  and  the  company,  as  though  it  was  nn 
open  question  of  fact  whether  the  conductor  knew,  or 
had  reasonable  grounds  to  believe,  he  was  too  intoxi- 
cated to  take  care  of  himself. 

It  is  well  settled  by  this  court,  and  the  certain  and 
just  execution  of  the  law  and  welfare  of  society  re- 
quire it  to  be  settled,  that  voluntary  drunkenness  af- 
fords no  excuse  for  the  commission  of  crime ;  nor  is 
it  a  valid  defense  to  an  action  for  a  civil  injury.  For 
in  every  situation  and  relation,  an  intoxicated  person, 
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like  others,  should  be  held  to  the  strict  observance  ol 
the  just  and  salutary  rule  which  requires  each  one.  to 
so  use  and  enjoy  his  own  as  not  to  injure  others.  It 
thus  becomes  lawful  for  a  landlord  to  expel  from  his 
tavern  to  the  street  or  highway,  at  any  time,  a  person 
who,  whether  intoxicated  or  not,  endangers  the  safety 
or  molests  and  insults  his  guests ;  and  no  one  would 
question  the  right  of  a  housekeeper  to  eject  from  his 
domicil,  a  drunken  man  who  maltreats  or  offends,  by 
indecent  conduct  or  language,  his  wife  and  children, 
provided  no  more  force  be  used  for  the  purpose,  in 
either  case,  than  reasonably  necessary.  Such  being  a 
rule  of  conduct  recognized  as  just  and  necessary,  we 
do  not  see  why  it  ought  not  to  be  applied,  upon  the 
same  conditions,  for  the  benefit  and  protection  of  pas- 
sengers on  a  railroad  train,  nor  why  they  should  be 
given  the  right  to  maintain  an  action  against  a  railroad 
company  for  suffering  them  to  be  molested,  put  in 
fear  and  insulted  on  a  train  by  drunken  men,  while 
denying  the  company  the  right,  except  at  its  peril,  to 
resort  to  the  only  feasible  means  in  its  power  to  pre- 
vent or  stop  the  wrong  being  done.  Common  justice 
would  seem  to  require  either  that  passengers  be  left 
without  redress  against  the  company  for  wrong  and 
injury  done  to  them  on  trains  by  disorderly  and  vicious 
persons,  or  else  that  no  liability  attach  or  negligence 
be  imputed  to  the  company  when  the  expulsion  of  the 
latter  is  rendered  necessary  for  the  safety  and  protec- 
tion of  the  former.  Thus  the  issue  in  every  such  case 
as  this  is  really  between  the  orderly,  infirm  and  females 
on  the  one  side,  and  the  turbulent  and  evil-disposed  on 
the  other,  and  the  comi)any  has  the  right  to  terminate 
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the  relation  of  carrier  and  passenger  between  it  and  the 
latter  class  whenever  and  wherever  they  lawlessly  put 
in  fear,  disturb  or  insult  the  former ;  and,  in  our  opin- 
ion, if  the  deceased  went  into  the  ladies'  car,  and  there, 
by  his  violence  and  indecent  behavior  or  language, 
excited,  alarmed  or  insulted  the  other  passengers,  or 
if  he  interfered  with  the  management  of  the  train  by 
pulling  the  beU-rope  or  otherwise,  or  if  he  threatened, 
with  an  opened  knife,  to  take  the  life  or  do  bodily 
harm  to  the  conductor,  or  attempted  to  deter  or  intimi- 
date him  while  in  the  performance  of  his  duties,  the 
right  existed  to  put  him  oflf  the  train  at  the  place  it  was 
done,  and  aU  required  of  the  company  was  to  use  no 
more  force  than  reasonably  necessary  for  the  purpose, 
and  to  place  him  oflf  the  track,  out  of  the  way  of 
that  train ;  for  although  there  might  be  a  case  where 
a  railroad  company  would  be  guilty  of  willful  neglect, 
in  the  meaning  of  the  statute,  by  ejecting,  without 
imx3erative  necessity,  a  passenger  so  drunk  as  to  be 
heli)less,  when  his  death  would  naturally  and  probably 
result  from  agencies  other  than  his  own  act  then 
present  and  imjDending,  the  law  does  not  exact  care 
and  precaution  against  the  death  of  one  from  remote 
causes  or  self-inflicted,  whose  conduct  has  aflEorded 
legal  grounds  for  his  expulsion. 

The  case  of  Sullivan  v.  Louisville,  0.  &  L.  R.  Co.,  81 
Ky.,  624,  is  unlike  this.  There  the  only  cause  for  ex- 
pulsion was  the  failure,  by  reason  of  inability,  to  pay 
the  fare,  which*  was  twenty  cents.  Here  the  deceased 
was  able  to  pay,  but  threatened  violence  because  he  was 
urged  to  pay,  and  compelled  the  conductor  to  resort  to 
force  to  get  it.     There  the  delinquent  was  not  turbulent 
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nor  offensive  to  either  passengers  or  employes.  Here 
the  deceased  not  only  insulted  and  alarmed  the  passen- 
gers, but  menaced  the  conductor,  and  imperiled  the 
safety  of  all  on  board  by  causing  the  train  to  stop. 
In  that  case  Sullivan  was  inhumanly  put  off  in  a  deep 
snow,  the  weather  being  intensely  cold,  and  on  account 
of  his  helpless  condition,  which  the  conductor  knew  of, 
was  unable  to  escape  the  injury  that  was  at  the  tima 
manifestly  inevitable.  In  this  case  the  deceased  was 
killed  by  his  own  act  in  going  upon  the  track  at  least 
one  hour  and  a  half  after  he  was  put  off  the  train, 
which  the  conductor  had  no  reason  to  believe,  from  his 
actual  condition,  as  it  appeared  to  him,  was  probable. 
As  the  lower  court  refused  to  give  any  instruction 
according  with  the  views  here  expressed,  but  instead 
gave  those  which  are  either  abstract  or  erroneous  and 
misleading,  the  judgment  is  reversed,  and  cause  re- 
manded for  a  new  trial  consistent  with  this  opinion. 


Cabb  8»-PETITI0N  equity— February  14. 

Ten  Broeek  v.  Fidelity  Trust  and  Safety  Vault 
Company. 

APPEAL  FROM    LOUISVILLE   CUANCEKT   COURT. 

GoMFENSATioN  OF  TRUSTEE. — A  father,  as  trustee  for  his  daughter,  jmid 
over  to  her,  quarterly,  for  several  years  prior  to  his  death,  the  income 
on  the  trust  fund  of  two  hundred  thousand  dollars,  without  making 
any  deduction  as  compensation  for  his  services.  His  attention  was 
called  to  the  fact  that  he  was  entitled  to  compensation,  and  his  reply 
was,  in  substance,  that  the  condition  of  his  daughter  required  the 
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entire  income,  and  that  the  charge  could  be  made  at  some  future 
tiuie.  The  trustee  having  died,  his  administrator  now  asserts  a  claim 
to  compensation  for  his  intestate's  services  as  trustee,  for  the  benefit  of 
his  creditors,  the  trustee  having  died  insolvent.  Held — That  the 
father  had  the  right  to  make  his  services  gratuitous,  and  the  inten- 
tion to  charge,  at  some  future  day,  if  conceded,  creates  no  obligation 
on  the  daughter  to  pay  for  such  services,  the  father  having,  by  his 
conduct,  induced  her  to  believe  that  he  waived  his  right  to  compen- 
fiation.  Nor  is  it  any  fraud  on  creditors  to  refuse,  at  their  instance,  to 
compel  payment  by  the  child  in  a  case  like  this. 

BROWN,  HUMPHREY  and  DAVIE  for  appellant. 

1.  Mr.  Smith's  actions  show  conclusively  that  he  did  not  intend  to  charge 

his  sick,  troubled  and  needing  daughter  for  his  services  as  trustee 
from  1882  to  his  death  on  April  20,  1887.  This  is  shown  by  the 
fact  that  while  he  deducted  regularly  each  four  months  his  commi:^ 
sions  from  the  income  of  the  infant  children,  he  made  no  charge  or 
deduction  from  his  daughter's  income,  but  sent  it  to  her  to  spend 
entire,  and  without  notifying  her  that  there  was  any  accumulating 
claim  reserved  in  his  favor.  When  one  thus  performs  a  service  for 
another  with  no  intention  at  the  time  to  charge  for  it,  his  adminis- 
trator can  not  (as  he  could  not)  afterwards  convert  the  act  of  aft'ec- 
tion  or  benevolence  into  a  pecuniary  obligation  against  the  donee. 
(James  v.  O'Driscoll,  2  Ray  (S.  Car.),  101.) 

2.  If  it  were  shown  that  Mr.  Smith,  during  the  latter  part  of  the  time, 

sometimes  expressed  an  intention  (not  in  the  presence  or  to  the 
knowledge  of  his  daughter)  to  some  day  claim  for  those  commissions 
unclaimed  in  the  past,  such  evidence  would  be  incompetent  against 
her.  And  his  actions  in  continuing  thereafter  to  send  her  the  entire 
income,  with  no  explanation  as  to  commissions  not  being  deducted, 
or  that  they  would  afterwards  be  claimed,  show  stronger  than  words 
that  his  real  and  fixed  intent  was  not  to  charge. 

3.  The  fact  that  it  turned  out,  afLer  his  death,  that  Mr.  Smith  was  insol- 

vent did  not  create  in  his  administrator  a  right  to  reverse  his  ac- 
counts, and  claim  these  past  commissions.  The  creditors  of  an  in- 
solvent have  no  right  to  compel  him  to  charge  for  his  labor.  He  has 
the  right  to  work  for  nothing,  although  he  may  owe  debts  and  be 
Insolvent.  (Abbey  v.  Deyo,  44  New  York,  347;  Johnson  v.  Silsbee, 
49  New  Hampshire,  544.) 

4.  The  vill  of  H.  D.  Newcomb,  under  which  Mr.  Smith  acted  as  trustee 

for  his  daughter,  provide  that  the  trustee  should  pay  to  her  the  net 
income,  which  it  defined  as  the  income  which  remains  after  paying 
all  taxes  and  charges,  and  that  neither  she  nor  the  trustee  should  in 
any  way  encumber  or  anticipate  said  income  or  any  part  thereof.  It 
was  the  duty  of  the  trustee,  if  he  intended  his  commissions  to  be  a 
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"  charge,"  to  deduct  them  at  the  time ;  and  to  allow  the  trustee,  after 
paying  over  to  her  for  years  what  he  treated  as,  and  led  her  io 
believe  to  be,  the  net  income,  to  afterwards  unexpectedly  present  such 
a  claim  for  accumulated  back  commissions  as  will  ai>s<>rb  six  months' 
or  a  year's  income  to  pay  it,  would  be  to  anticipate  and  encumber  that 
future  income,  and  would  be  an  unallowable  violation  of  the  will. 
It  would  be  the  same  in  principle  and  result  as  if  he  had  taken  out 
commissions  each  time,  and  then  loaned  them  to  her  as  an  advance- 
ment and  encumbrance  upon  her  future  income.  (In  re  Brittell,  2 
De  Gex  &  Jones,  79.) 

J.  K.  GOODLOE,  DODD  &  GRUBBS  and  J.  C.  DODD  for  appillei, 

1.  A  postponement  by  a  trustee  of  a  charge  for  services  is  not  a  gift  of 

the  services  nor  an  estoppel  against  a  subsequent  charge  therefor. 
(Phillips  V.  Bustaed,  1  B.  M.,  349;  Greaning  v.  Fox,  12  B.  M.,  190; 
Fleming  v.  Wilson,  6  Bush,  611;  Clark  v.  Anderson,  10  Bush,  103.) 

2.  There  should  be  positive  evidence  that  the  trustee  waived  bis  right  to 

compensation  before  the  ccmrt  should  disallow  the  claim. 
8.  The  inhibition  against  incumbrances  and  anticipations  contained  in 
the  bequest  does  not  apply  to  this  claim. 

JUDGE  PBYOR  dklivkkkd  thk  opinion  of  the  court. 

H.  D.  Newcomb,  by  his  last  will,  devised  to  John 
B.  Smith  and  Thomas  L.  Barret  two  hundred  thousand 
dollars,  to  be  held  in  trust  and  invested  in  safe  securi- 
ties, "so  as  to  yield  an  income,  which,  after  paying  all 
taxes  and  charges  thereon,  shall  be  applied  by  said 
trustees  to  the  continual  support  and  maintenance  of 
my  wife,  Mary  Cornelia  Newcomb,  and  her  children, 
free  from  the  control,  use  or  enjoyment  of  any  husband 
she  may  have ;  but  neither  the  said  trustee,  nor  Mi's. 
Newcomb,  nor  any  future  husband,  nor  her  child  or 
children,  shall  at  any  time  have  the  power,  right  or 
authority,  in  any  way,  manner,  or  for  any  purpose,  to 
encumber  or  anticipate  the  said  fund  or  the  said  in- 
come, or  any  part  thereof,  for  any  purpose  whatever; 
and  in  case  these  instructions  are  violated,  this  bequest 
at  once  shall  be  void,  and  the  fund  become  a  part  of 
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my  residuary  estate ;  and  in  case  of  her  death  without 
child  or  children,  issue  of  my  marriage,  whether 
living,  or  leaving  descendants,  the  said  fund  shall  be 
a  i)art  of  my  residuary  estate/' 

The  devisor  also  bequeathed  to  the  trustees,  for  his 
two  infant  children,  the  sum  of  one  hundred  thousand 
dollars  each,  and  provided  that,  if  one  of  the  trustees 
should  die,  or  decline  to  act,  the  remaining  trustee  was 
invested  with  the  power  to  appoint  another,  with  like 
powers,  etc.  Barret  refused  to  act  as  trustee,  and 
John  B,  Smith  selected  Gh^orge  W.  Morris  in  his  stead. 
Smith  was  the  father  of  Mrs.  Newcomb,  the  widow  of 
the  devisor,  and  was  the  actual  manager  of  the  trust 
estate,  both  for  his  daughter  and  her  children.  New- 
comb  died  in  the  year  1874,  and  no  settlement  was 
had  by  Smith,  as  trustee,  until  July,  1882.  Up  to 
that  settlement  no  charge  had  been  made  by  the  trus- 
tee for  his  services,  either  against  his  daughter  or  her 
children.  It  seems  that  the  trustee  had  given  his  notes, 
jmyable  on  demand,  for  what  he  had  used  of  the  trust 
money,  amounting  to  four  thousand  dollars,  and  the 
Chancellor  allowed  him,  as  commission  at  that  time, 
live  per  cent,  on  income,  and  one  and  a  half  i)er  cent. 
on  investments.  After  that  date,  in  July,  1882,  he 
continued  to  charge  his  grandchildren  his  commission 
regularly  up*  to  his  death,  but  made  no  charge  against 
his  daughter  for  managing  the  trust  from  which  her 
income  was  derived.  Smith  died  in  April,  1887,  leav- 
ing his  wife  his  executrix.  The  office  of  trustee  be(*oiii- 
ing  vacant,  by  reason  of  his  death,  the  present  appellee, 
the  Fidelity  Trust  and  Safety  Vault  Company,  was 
api)ointed  trustee  in  his  place,  and  Mrs.  Smith  resign- 
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ing  as  executrix,  the  Fidelity  Trust  and  Safety  Vault 
Company  was  appointed  and  qualified  as  administrator, 
with  the  wiU  annexed,  of  her  husband.  This  contro- 
versy is,  therefore,  with  this  cori)oration,  as  the  trustee 
of  Mrs.  Ten  Broeck  (Mrs.  Newcomb  having  married  Ten 
Broeck)  on  the  one  hand,  and  as  administrator  of 
Smith  on  the  other.  The  question  arises  from  the 
claim  made  by  the  apj)ellee,  as  administrator  of  John 
B.  Smith,  against  Mrs.  Ten  Broeck  for  commissions  or 
compensation  to  hint  for  managing  the  trust  fund,  in 
which  she  was  interested  from  the  year  1882  nntil  his 
death  in  1887. 

Smith  died  insolvent,  and  this  is,  in  fact,  a  claim 
asserted  by  the  administrator  for  the  benefit  of  cred- 
itors. After  the  death  of  her  father,  Mre.  Ten  Broeck 
demanded  her  income,  and  was  told  that  his  commis- 
sions would  have  to  be  deducted,  and  she  claiming  that 
the  services  rendered  were  gratuitous,  and  such  as  her 
father  had  the  right  to  donate  to  her,  by  reason  of  the 
relation  between  them,  that  of  parent  and  child,  de- 
clined to  pay  the  commission,  and  hence  this  api)eal. 
The  claim  of  the  appellee  is,  and  uix)n  that  the  Chan- 
cellor based  his  judgment,  that  the^  father  i)aid  to  his 
daughter  the  whole  of  each  quarterly  income,  from 
the  year  1882  until  the  year  1887,  without  making  any 
deduction  for  compensation,  because  her  necessities 
demanded  it.  After  the  settlement  in  1882,  he  con- 
tinued to  deduct  his  commissions  from  the  income  and 
investments  made  or  paid  to  his  grandchildren,  and 
kept  a  separate  account  as  to  the  income  of  the  ap- 
pellant. He  had  made  judicious  investments  of  the 
principal,  so  as  to  enable  him  to  pay  his  daughter  a 
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quarterly  income,  that  was*  paid  regularly  by  check 
without  any  deduction  whatever.  He  had  a  large 
fund  to  invest  and  control  for  his  grandchildren,  and 
may  have  supposed  that  his  compensation  arising  from 
that  fund  was  ample  to  i)ay  him  for  controlling  the 
whole,  or  that,  looking  to  the  wants  and  necessities  of 
his  daughter,  he  ought  not,  in  justic^e  to  her,  demand 
X)ay  for  his  services.  The  latter  reason,  no  doubt, 
I)rompted  him  to  make  no  charge,  and  while  her  income 
was  large,  it  is  apparent  from  the  facts  of  the  record 
that  his  daughter  needed  the  entire  amount.  The 
attention  of  her  father,  who  was  then  at  the  head  of 
one  of  the  leading  banking  institutions  in  the  city  of 
Liouisville,  was  called  time  and  again  to  the  fact  of  his 
failure  to  make  any  deductions  for  services  on  this 
income  paid  to  his  daughter,  and  his  reply  was  in 
substance  that  the  condition  of  his  daughter  required 
it,  and  that  the  charge  could  be  made  at  some  future 
time.  Tliere  is  proof  tending  to  show  that,  in  the 
year  1886,  he  talked  of  making  a  settlement,  including 
these  charges,  but  was  i^revented  by  the  absence  of  his 
daughter's  attorney  from  making  it,  and  yet  he  con- 
tinued, up  to  his  death,  to  make  the  quarterly  checks 
without  any  deduction,  and  it  is  i^lain  that  when  the 
oi>portunity  was  presented  he  declined  to  do  so, 
because  such  was  not  his  purpose.  His  trust  had 
been  faithfully  executed,  the  income  to  a  cent  paid 
over,  and  no  charge  made. 

Besides,  such  a  fund,  with  the  facilities  afforded 
him  in  his  bank  for  managing  it,  could  not  have  been 
attended  with  much  exi^ense  or  trouble,  and  utider  the 
circumstances  we  perceive  no  reason  why  he  should 
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have  claimed  compensation.  He  may  have  intended, 
at  some  future  time,  and  doubtless  did,  when  the  neces- 
sities of  his  daughter  for  money  became  less  urgent,  to 
exact  from  her  comi)ensation  for  his  services ;  but  it 
is  manifest  from  the  record  that  such  a  time  had  not 
arrived  at  the  date  of  his  deaths  and  that  he  was 
forwarding  this  money  and  the  daughter  receiving  it 
with  no  intention  on  his  part  to  make  any  charge, 
or  his  daughter  of  paying,  until  circumstances  had 
changed  with  reference  to  her  pecuniary  condition. 

It  is  true  the  daughter  had  no  legal  or  equitable 
right  to  exact 'from  her  father  the  discharge  of  these 
duties  as  a  mere  gratuity,  but  the  father  had  both  the 
legal  and  natural  right  to  aid  his  daughter  in  the  trans- 
actions connected  with  this  trust  free  of  charge  on  his 
part,  and  we  think  that  such  was  his  purpose,  as  is 
evidenced  from  his  conversations  with  Burford,  and 
the  manner  in  which  he  disposed  of  this  income  from 
1882  until  his  death.  He  made  regular  charges  against 
his  grandchildren,  and  it  is  not  unnatural  or  unreason- 
able that  he  should  decline  to  make  any  other  charge 
for  his  services  at  the  exi)ense  of  the  welfare  and  hap- 
piness of  his  child.  He  never  .changed  his  intention 
or  purpose  with  reference  to  this  compensation.  The 
same  circumstances,  api^ealing  to  his  affection  tbr  his 
daughter,  and  inducing  this  generosity  on  his  part, 
existed  at  his  death  that  influenced  his  whole  action 
from  the  year  1882.  His  personal  representative  should 
not  be  allowed  to  change  that  intention,  or  to  show 
that  the  surrounding  circumstances  demanded  an  exac- 
tion of  compensation  during  the  entire  period,  instead 
of    a  gratuitous   discharge   of  services  prompted  by 
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parental  aflfection.  It  is  no  fraud  on  the  right  of 
creditors,  or  depriving  them  of  any  legal  or  equitable 
right  as  against  the  father  or  his  estate,  to  refuse,  at 
their  instance,  to  compel  payment  by  the  child  in  a 
case  like  this.  He  had  the  right  to  make  his  services 
gratuitous,  and  the  intention  to  charge  at  some  future 
day,  if  conceded,  created  no  obligation  on  the  part  of 
Mrs.  Ten  Broeck  to  pay  for  such  services. 

In  Abbey  v.  Deyo,  44  N.  Y.,  347,  it  was  held  that  such 
gratuitous  services  did  not  prejudice  the  rights  of  cred- 
itors, and  in  James  v.  O'DriscoU,  2  Ray,  S.  C,  101,  the 
oourt,  in  speaking  of  a  purpose  to  charge  for  a  benevo- 
lent or  friendly  act  at  a  future  day,  said  "  that  it  wiU 
never  permit  a  friendly  act,  or  such  as  was  intended 
to  be  an  act  of  kindness  or  benevolence,  to  be  after- 
wards converted  into  a  i)ecuniary  demand;  it  would 
be  doing  violence  to  some  of  the  kindest  and  best 
affections  of  the  heart  to  suffer  them  afterwards  to 
be  perverted  by  sordid  avarice." 

The  testimony  of  the  book-keeper  explains  this 
whole  transaction.  The  bad  health  and  pecuniary 
condition  of  .Mrs.  Ten  Broeck  was  always  referred  to 
a&j  a  reason  for  not  making  any  charge,  but  coupled 
with  the  intention  to  do  so  when  her  condition  was 
improved.  The  api)ellant  had  the  right  to  presume 
that  the  father  did  not  contemplate  such  a  charge, 
and  from  the  proof  in  the  record,  if  the  father  had 
been  alive,  and  the  demand  made  for  the  income  in 
1887,  there  would  have  been  no  refusal  to  pay.  He 
had  no  intention  of  misleading  his  daughter  by  in- 
viting her,  in  effect,  to  live  up  to  her  income,  and 
after  the  lapse  of  years  violate  the  express  provisions 
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of  the  trust  by  imposing  a  burden  upon  it  in  the 
way  of  commissions  that  would  or  might,  for  the  time 
being,  have  deprived  her  of  any  income  whatever. 
The  income  was  in  no  manner  to  be  anticipated,  but 
paid  over  to  the  beneficiary  after  deducting  all  charges. 
This  fact  is  another  strong  circumstance  sliowing  a 
purpose  to  make  no  charge.  The  declarations  of  his 
intentions  are  inconsistent  with  his  whole  conduct  in 
the  control  of  the  trust  estate,  and  yet  only  such 
declarations  as  any  father  would  likely  have  made, 
with  his  surroundings,  and  still  have  no  purpose  of 
carrying  them  into  eflFect. 

If  the  pui-pose,  however,  was  to  charge  the  daughter 
when  her  condition  improved,  that  does  not  authorize 
his  personal  rei)resentative  to  create  this  burden,  and 
exact  a  comi)ensation  that  the  father  had,  by  every 
act,  induced  the  daughter  to  believe  had  been  waived. 

The  judgmeHt  below  is  reversed,  wth  directions  to 
sustain  the  exceptions  to  the  commissioner's  report 
awarding  this  compensation  to  be  paid  out  of  either 
the  principal  or  the  income  of  the  fund  from  which 
the  appellant  derives  the  benefit.  Remanded  with  di- 
rections to  reject  the  claim. 
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Case  40— AGREED  CASE.— February  16. 

Wolfe,  &c.,  V.  McHargue,  SheriflF. 

▲PPBAL  FROM  PULASKI  CIRCUIt  COURT. 

Taxation. — As  the  residents  of  a  town  receive  benefits  from,  and  exer- 
cise privileges  under,  both  the  municipal  and  county  governments, 
they  can  be  required  to  contribute,  by  taxation,  to  the  support  of 
both. 

The  fact  that  the  residents  of  a  town  are  taxed  to  keep  the  streets 
of  the  town  in  repair,  does  not  exempt  them  from  the  payment  of  a 
tax  imposed  by  the  county,  under  legislative  authority,  to  keep  the 
public  roads  in  repair. 

W.  A.  MORROW  FOR  AFPKLLAKT8. 

Brief  not  in  record. 

J.  L.  OOLYER  FOR  APPELLEE. 

There  is  no  unconstitutional  inequality  of  the  burdens  of  taxation, 
when  a  tax  is  levied  upon  all  the  citizens  of  a  county  for  road  pur- 
poses, and  an  additional  tax  upon  the  inhabitants  of  a  municipality 
within  the  county  for  the  improvement  of  the  streets  of  the  munici- 
pality. (Railroad  Co.  v.  City  of  Louisville,  4  Bush,  481;  9  B.  M., 
339;  L.,  C.  <&  L.  R.  R.  Co.  v.  Commonwealth,  10  Bush,  48;  6  Bush, 
229.) 

JUDGE  HOLT  delivered  the  opinion  of  the  court. 

The  Legislature,  by  an  act  approved  March  10,  1886, 
authorized  the  levy  of  an  annual  tax  of  ten  cents  on 
each  one  hundred  dollars  in  value  of  the  real  and 
personal  property  in  the  county  of  Pulaski,  for  the 
purpose  of  repairing  and  keeping  in  repair  its  public 
roads.     (Acts  18a5-6,  vol.  1,  p.  581.) 

The  appellants  reside,  and  their  proi)erty  is  situated, 
within  the  corporate  limits  of  the  town  of  Somerset, 
in  said  county.  The  municipality  levied  a  tax  of  forty 
cents  on  each  one  hundred  dollars  in  value  of  property 
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within  its  limits,  for  municipal  purposes  for  the  year 
1886,  one  of  those  purposes  being  the  keeping  in  proper 
rei)air  of  its  streets ;  and  the  appellants  claim  that  by 
reason  thereof  their  property  is  not  subject  to  the 
county  road  tax  of  ten  cents  upon  each  one  hundred 
dollars  in  value  of  property,  levied  for  1886,  and  that 
if  the  act  be  applicable  to  them,  then  it  is  unconstitu- 
tional, and,  therefore,  invalid.  The  question  is,  there- 
fore, presented  whether  the  residents  of  the  munici- 
pality, and  their  j)roperty  situated  within  its  limits, 
are  exempt  from  the  tax  for  road  purjwses  generally 
because  they  pay  a  8i)ecial  tax  for  municipal  purposes, 
among  which  is  the  improvement  of  the  streets  of  the 
town. 

The  right  to  tax  is  based  fundamentally  upon  benefits 
received.  The  government  imposes  the  burden  upon 
the  citizen,  and  he  in  turn  is  entitled  to  the  protection 
and  advantages  arising  from  its  existence.  The  State, 
as  to  taxation,  can  exercise  no  mere  favoritism.  No 
one  can  have  exclusive  privileges  save  in  considemtion 
of  public  services.  Equality  in  taxation  is  the  rule, 
and  exemption  from  the  burden  is  the  exception.  One 
citizen  can  not  be  taxed  more  than  his  fellow-citizen 
for  the  like  benefit,  and  the  complaint  is  now  made 
that  the  inhabitants  of  the  municipality  are  twice 
taxed,  or  made  to  carry  a  heavier  burden  than  other 
citizens  of  the  county,  without  receiving  any  addi- 
tional benefits.  But  is  this  true?  The  charter  of  the 
tovra  confers  certain  privileges  and  benefits.  A  fran- 
chise, or  si)ecial  privilege,  is  granted  to  its  inhabitants, 
and  in  which  the  other  citizens  of  the  county  do  not 
share.     The  benefits  arising  therefrom  warrant  addi- 
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tional  taxation.  It  is  a  qv/isi  purchase  of  them.  The 
grant  authorizes  the  resident  of  the  municipality  to 
exercise  certain  privileges,  and  invests  him  with  certain 
rights  which  are  denied  to  the  other  citizens  of  the 
county.  The  municipality  makes  its  own  laws;  it 
elects  its  own  officers  and  exercises  other  privileges 
too  numerous  to  mention.  In  addition  the  citizen  of 
the  municipality  is  also  a  citizen  of  the  county.  He 
has  a  voice  in  its  government.  He  receives  benefits 
frona,  and  exercises  privileges  under,  both  the  munici- 
pal and  county  governments.  In  consideration  of  this 
dual  right  he  is  liable  to  double  taxation.  That  is, 
he  must  help  to  support  both  the  municipal  and  the 
county  governments.  It  must,  of  course,  be  imposed 
as  equally  as  is  possible  uix)n  all  the  inhabitants  of 
the  municipality  alike ;  but  they  can  not  say,  because 
in  consideration  of  municipal  benefits  they  pay  mu- 
nicipal taxes,  that  therefore  they  are  exempt  from 
county  taxation.  They  but  pay  a  bonus  for  extra 
privileges,  and  are  only  taxed  in  i)roportion  to  the 
benefits  received.  Any  other  rule  would  lead  to  a 
virtual  exemption  of  the  citizen  of  the  town  from 
county  taxation  altogether;  and  instead  of  its  being 
unjust  and  unequal  taxation  as  to  him,  he  would,  if 
exempted  from  it  by  reason  of  the  payment  of  munici- 
pal taxes,  secure  exclusive  privileges,  and  obtain  the 
benefit  of  the  county  government  without  paying  for 
it.  The  people  of  the  town  are  especially  interested 
in  the  county  roads.  They  bring  trade  to  them.  They 
serve  to  build  up  their  town.  They  aid  in  increasing 
the  value  of  their  property.  Not  only  are  they  bene- 
fited   by  them,   but   as  citizens  of    the  county  they 
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have  a  voice  in  their  control,  and  in  consideration  of 
their  being  both  citizens  of  the  municipality  and  of 
the  county,  and  receiving  benefits  from  each,  they  can 
constitutionally  be  required  to  contribute,  by  taxation, 
to  the  support  of  both. 
Judgment  affirmed. 


[This  case  has  only  recently  been  ordered  to  be  reported,  and  for  that 
reason  it  was  not  reported  with  the  other  cases  of  September  term,  1886.] 

Case  41— PETITION  EQUITY— September  9,  1886. 

i^-^  Hughes  y.  Swope, 

106    881, 

dn4  m  ^APPEAL  FROM   DAVIESS  CIRCUIT  COURT. 

I«116  6»7 

[f  116  63» 

Iffl — aiul        ^*  "^"^  Court  of  Appeals  has  jurisdiction  where  either  the  legal  or 

131     27Si  equitable  title  to  land  is  involved,  however  small  the  interest. 

2.  A  purchaser  at  decretal  sale  is  at  once  vested  with  the  equitable 

title,  and  is  not  merely  a  preferred  bidder.  Therefore,  the  Court  of 
Appeals  has  jurisdiction  of  an  appeal  by  a  purchaser  from  a  judg- 
ment setting  aside  the  sale  at  which  he  purchased,  although  his  bid 
was  less  than  one  hundred  dollars. 

3.  Time  allowed  by  Commissioner  for  Execution  of  Bond  by  pur- 

chaser AT  Judicial  Sale. — While  it  is  the  duty  of  the  commis- 
sioner making  a  sale  to  allow  a  reasonable  time  to  the  purchaser  to 
prepare  his  bond  and  get  his  sureties  together  for  the  purpose  of 
signing  it,  the  commissioner  must,  if  necessary,  be  the  judge  of  the 
length  of  time  he  will  give,  which  will  depend  on  the  probability 
of  the  purchaser  being  able  to  make  a  good  bond,  and  other  circum- 
stances. 

In  this  case,  the  commissioner  did  not  act  improperly  in  reselling 
the  property  on  the  same  day,  upon  receiving  notice  from  the  first 
purchaser,  who  was  insolvent,  that  he  could  not  give  bond  that  day, 
the  commissioner  having  no  assurance  that  he  would  be  able  to  com- 
ply with  his  promise  to  make  a  good  bond  on  a  subsequent  day. 
The  court,  therefore,  erred  in  setting  aside  the  second  sale  and  accept- 
ing the  bond  of  the  first  purchaser,  executed  by  him  after  the  resale, 
and  after  the  execution  of  bond  by  the  second  purchaser. 
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WILFRED  CARRICO  for  appellant 

Upon  the  failure  of  a  bidder  to  execute  bond,  the  commissioner  may 
again  ofTer  the  property  for  sale.  The  bidder  does  not  acquire  any 
right  by  his  bid  unless  he  perfects  it  by  then  and  there  executing 
bond. 

GEO.  W.  JOLLY  FOR  appbllek. 

1.  As  the  amount  in  controversy  is  less  than  one  hundred  dollars,  and  the 

title  to  land  is  not  involved,  no  appeal  lies. 

2.  If  the  court,  in  the  exercise  of  a  sound  discretion,  rejects  a  bid,  that 

is  the  end  of  the  matter.  Therefore,  unless  this  court  can  say  that 
the  lower  court  has  abused  its  disc^^tion  in  rejecting  appellant's  bid, 
the  judgment  must  be  affirmed;  and  before  the  court  will  reverse  for 
an  abuse  of  discretion,  the  facts  must  be  so  strong  and  clear  as  to  in- 
dicate passion,  prejudice  or  bias. 

A.  DUVALL  ON  SAME  side  in  petition  for  rehearing. 

Appellee  was  the  highest  bidder;  his  bid  was  accepted  and  the  property 
** struck  off"  to  him.  He  thereby  became  the  puretiaser,  invested 
with  an  inchoate  title,  which  the  court  was  bound  to  complete  by  its 
order  of  confirmation,  and  could  not  set  aside  except  for  reasons 
which  would  prevent  a  specific  performance  in  case  of  a  contract  of 
purchase  between  individuals,  (Vance's  Adm'r  v.  Foster  &  Ray,  9 
Bush,  889;  Morton  v.  Moore,  MS.  Op.,  Feb.  «,  1888.) 

JUDGE  BENNETT  deliyered  the  opinion  of  the  court 

The  Master  Commissioner  of  tlie  Daviess  Circuit 
Couit,  under  a  decree  of  that  court,  sold  at  public 
outcry  a  lot  of  ^x)und  in  the  town  of  Curdsville,  on 
the  10th  day  of  August,  1886,  on  a  credit  of  four 
months.  At  the  time  of  sale  the  commissioner  made 
known  the  terms  of  sale  by  reading  the  decree  publicly 
to  the  crowd  present,  appellee,  by  his  agent,  G.  W. 
Swope,  being  present.  Appellee,  by  his  said  agent, 
bid  the  property  oflE  at  the  price  of  seventy-five  dollars. 
The  commissioner  then  required  him  to  make  his  bond, 
with  sufficient  surety,  for  the  price.  Appellee,  by  his 
agent,  then  made  known  to  the  commissioner  that  he 
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could  not  make  his  bond  that  day ;  that  he  would  be 
in  the  city  of  Owensboro  on  the  following  Wednesday, 
and  make  a  good  bond.  The  commissioner  told  him 
that  if  the  bond  was  not  made  that  day  he  would 
resell  the  projyerty.  He  replied:  -"Very  well;  if  that 
is  the  caae,  resell,  as  I  could  not  give  bond  to- 
day." The  commissioner  was  not  told  that  day  who 
the  proposed  surety  was,  nor  that  any  arrangement 
had  been  made  with  any  responsible  party  to  go  on 
the  bond  as  surety.  Appellee  was  insolvent.  The 
•commissioner  then  resold  the  pmperty,  and  appellant, 
John  Hughes,  became  the  purchaser,  at  the  price  of 
sixty  dollars.  He  that  day  gave  the  required  bond. 
The  commissioner  reported  the  sale  to  the  next  term 
of  court,  together  with  the  fact  that  appellant  was 
the  purchaser  at  the  price  of  sii^ty  dollars,  etc. 

Some  eight  or  ten  days  after  the  sale,  appellee 
tendered  the  commissioner  a  bond,  with  sufficient 
security,  and  claimed  the  benefit  of  his  bid.  The 
commissioner  did  not  accept  appellee  as  the  purchaser, 
but  received  the  Ixmd,  and  rei)orted  the  facts  to  the 
circuit  court  for  its  action  thereon. 

Ai)pellee  filed  his  exceptions  to  the  commissioner's 
reix)rt,  asking  that  appellant's  purcRase  be  set  aside, 
and  himself  substituted  as  the  purchaser,  etc.  The 
circuit  court,  upon  hearing  the  foregoing  facts,  set 
appellant's  purchase  aside,  and  substituted  appellee 
as  the  purchaser  at  the  price  of  sevenf'^-five  dollars. 
From  that  ruling  appellant  appeals  to  this  court. 

Appellee  contends  that  as  the  amount  in  contro- 
versy is  not  as  much  as  one  hundred  dollars,  and  as 
appellant's  purchase  at  the  decretal  sale  invested  him 
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with  no  eqtdtable  title  to  the  land,  he  standing  in  the 
light  of  a  mere  preferred  bidder  until  confirmation  by 
the  court,  therefore  this  court  has  no  jurisdiction  of 
the  case. 

It  is  true  that  to  give  appellate  jurisdiction  of  actions 
for  money  or  personal  property,  or  injuries  to  the  per- 
son or  property,  the  amount  in  controversy  must  be  at 
least  one  hundred  dollars. 

It  is  also  true  that  where  either  the  legal  or  equitable 
title  to  land  is  involved,  this  court  has  appellate  juris- 
diction, however  small  the  interest  involved.  It  is  the 
involvement  of  the  title,  either  legal  or  equitable,  to 
land  that  gives  this  court  appellate  jurisdiction.  In 
other  cases  it  is  the  amount,  the  number  of  dollars, 
involved,  that  determines  the  appellate  jurisdiction  of 
this  court. 

The  question  then  is :  Is  the  legal  or  equitable  title 
to  land  involved  in  this  appeal?  It  is  said  not,  that 
appellant  was  only  a  preferred  bidder,  etc. 

While  it  is,  in  a  sense,  true  that  the  purchaser  at 
a  decretal  sale  is  a  preferred  bidder  until  confirmation 
by  the  court,  which  bid  may  be  rejected  by  the  court 
for  cause  shown  at  any  time  before  confirmation,  yet 
it  is  not  true  that  he  acquires  no  equities  by  his  pur- 
chase. He  does  acquire  a  vested  equitable  title  to  the 
land  from  the  time  of  his  purchase  until  the  confirma- 
tion, and  by  confirmation  his  title  becomes  perfect 
from  the  date  of  his  purchase,  etc.  It  is  upon  the 
ground  that  purchasers  at  decretal  sales  are  invested 
with  the  equitable  title  to  the  land  purchased  from 
the  date  of  sale  until  confirmation,  that  any  damage 
dx>ne  the  property  by  reason  of  the  destruction  of  the 
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buildings  upon  it,  or  other  deterioration  of  the  prop- 
erty, between  the  time  of  sale  and  confirmation,  most 
fall  upon  the  purchasers. 

It  is  true  that  the  court  has  the  power  to  set  aside 
the  sale  and  order  another  sale,  but  that  is  not  an 
arbitrary  power.  The  power  can  only  be  exercised 
by  the  court  for  cause  showing  such  irregularities  in 
the  proceedings,  or  such  misconduct  on  the  part  of 
persons  interested,  or  officious  intermeddlers,  as  pre- 
sumably interfered  with  the  property  bringing  its 
reasonable  value.  The  purchaser  acquires  his  equita- 
ble title  to  the  property  purchased  at  the  decretal 
sale  from  the  time  of  purchase,  subject  only  to  the 
right  of  defeasance  by  the  court  for  such  causes  as 
above  indicated.  We,  therefore,  conclude  that  this 
court  has  jurisdiction  of  the  appeal. 

The  action  of  the  circuit  court  in  setting  aside  the 
purchase  of  appellant,  and  substituting  appellee  as 
purchaser,  was  evidently  not  put  upon  the  ground 
of  any  irregularity  in  the  proceedings,  or  any  con- 
duct on  the  part  of  others  that  prevented  the  prop- 
erty bringing  its  reasonable  value,  because  there  is 
nothing  in  the  proof  warranting  such  a  conclusion. 
The  only  conceivable  ground  for  the  action  of  the 
court  is,  that  the  commissioner  should  have  given 
appellee  time  to  make  his  bond.  It  is  a  suflScient 
answer  to  say  that  appellee  was  insolvent,  and  parties 
concerned  would  be  without  remedy,  so  far  as  he  was 
concerned,  for  any  loss  or  damage  that  they  might 
sustain  by  reason  of  his  failure  to  make  the  bond. 
He  gave  the  commissioner  no  satisfactory  assurance 
that  he  had  made  arrangements  to  make  a  good  bond 
on  the  following  Wednesday.    His  language  expressed 
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no  more  than  a  hope  or  belief  that  he  could  give  the 
bond  on  that  day.  While  it  is  the  duty  of  the  com- 
missioner in  such  cases  ordinarily  not  to  require  i>ur- 
ehasers  to  be  ready  with  their  bonds  and  sureties  to 
the  minute,  but  to  allow  a  reasonable  time  to  prepare 
the  bond  and  get  the  sureties  together,  for  the  pur- 
ix)se  of  signing  it,  yet  he  must  of  necessity  be  the 
judge  of  the  length  of  time  he  wtll  give.  The  time 
lie  might  give  one  man  would  be  reasonable  and  justi- 
fiable, but  the  same  time  given  another  man  might 
not  be  i'easonable  or  justifiable.  In  the  one  case,  where 
the  party  was  known  to  be  solvent,  of  good  credit, 
and  prompt  and  reliable,  the  commissioner  would  be 
justified  to  wait  on  him  to  get  together  his  sureties,  etc. 
On  the  other  hand,  as  in  this  case,  where  the  party  was 
known  to  be  insolvent,  and  no  satisfactory  assurance 
given  the  commissioner  that  he  could  make  a  good 
l)ond,  then  he  should  not  hazard  the  rights  of  others 
by  giving  time  to  look  up  bondsmen,  etc. 

The  api)ellant  having  purchased  said  property  at  the 
sale,  and  having  executed  his  bond  as  required  by-  the 
decree  and  commissioner  of  the  court,  and  there  being 
no  sufficient  reason  shown  against  the  confirmation  of 
his  purchase,  we  are  of  the  opinion  that  the  circuit 
court  erred  in  setting  aside  his  purchase,  and  substitut- 
ing appellee  as  purchaser  of  the  property. 

Wherefore,  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded,  with  directions  to 
set '  aside  the  appellee's  exceptions  to  the  commis- 
sioner's report  of  sale,  and  the  order  confirming  the 
appellee  as  the  purchaser  of  said  property,  and  then 
confirm  the  appellant's  purchase  of  said  property,  and 
for  other  proceedings  in  the  case  consistent  with  this 
opinion. 
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Casx  42— PBTITION  ORDINARY— February  16. 

Frazier  v.  Clark,  &c. 

▲PPBAL  FROM   LOGAN  CIRCUIT  COURT. 

1.  Measubb  of  damages. — For  the  refusal  of  defendant  to  permit  plaintiffs 

to  comply  with  their  contract  to  saw  into  lumber  all  the  timber  on  a 
certain  tract  of  land,  ^d  to  saw  exclusively  for  defendant  until  the 
timber  was  exhau8ted,for  which  defendant  was  to  pay  them  at  a  certain 
price  per  hundred  feet,  plaintiffs  are  entitled  to  recover  only  the  actual 
damages  sustained;  and  as  they  began  to  operate  their  mill  prior  to  the 
time  at  which  they  were  to  begin  work  for  defendant,  and  continued  to 
operate  it  for  several  months  thereafter,  and  until  they  sold  it,  and 
the  sawing  was  as  profitable  as  it  would  have  been  under  the  contract 
with  defendant,  plaintiffs  are  entitled  to  recover  only  nominal  dam- 
ages, although  they  purchased  the  mill  for  the  purpose  of  complying 
with  their  contract. 

2.  The  measure  of  damages  for  the  breach  of  a.  contract  for  the  sale 

and  delivery  of  personal  property  is  the  difference  between  the  price 
to  be  given  and  the  value  of  the  property  at  the  time  and  place  of 
delivery. 

3.  Motion  for  new  trial.— The  verdict  was  returned  July  16,   1886. 

The  motion  for  new  trial  was  made  July  19.  A  Sunday  intervened. 
Held — That  the  motion  was  in  time. 

4.  Appeals  from  Superior  Court — Practice. — Where  an  appeal  has 

been  heard  in  the  Superior  Court  on  its  merits,  and  certified  to  this 
court  as  involving  a  novel  and  important  question,  mere  rules  of 
practice  not  taken  advantage  of  in  the  Superior  Court  will  not  be 
considered  here,  whether  the  appeal  was  granted  at  the  instance  of 
the  appellant  or  the  appellee. 

This  appeal  was  heard  in  the  Superior  Court  on  its  merits,  and, 
upon  appellant's  motion,  was  certified  to  this  court  as  involving  a 
novel  and  important  question.  No  question  was  made  in  the  Superior 
Court  as  to  the  bill  of  exceptions  or  the  motion  for  a  new  trial.  It 
is  insisted  in  this  court,  for  the  first  time,  that  the  motion  for  a  new 
trial  was  not  made  in  time,  and  that  the  bill  of  exceptions  can  not  be 
considered  because  filed  in  vacation.  Held — That  these  questions 
will  not  now  be  considered. 

W.  W.  LYLES,  R.  S.  BBVIER  and  M.  B.  BOWDEN  for  appellant. 

1.  The  offer  to  enter  upon  the  performance  of  a  protracted  undertaking, 
and  a  refusal,  entitles  the  party  offering  to  perform,  to  recover  only 
the  actual  damage  suffered.      (Chamberlin  v.  McAllister,  6  Dana, 
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852;  Thompson  v.  Jackson,  Owsley,  &  Co.,  14  B.  M.,  92;  Barker  v. 
Mann,  &c.,  5  Bush,  672;  Greenleaf  on  Ev.,  vol.  2,  p.  245;  Shannon 
V.  Comstock,  21  Wend.,  457;  Taylor  v.  Read,  4  Paige,  571 ;  Hick- 
scher  v.  McCrea,  24  Wend.,  354;  Wood  on  Master  and  Servant,  sec. 
125;  Whitaker  v.  Sandifer,  1  Duvall,  261 ;  E.  &  P.  R.  R.  Co.  v.  Pot- 
tinger  &  Bro.,  10  Bush,  185.) 
2.  As  the  evidence  shows  that  appellees  received  other  work  which  paid 
them  as  well  as  defendant's  work  would  have  done,  they  have  suf- 
fered no  actual  damage,  and  therefore  can  recover  only  nominal 
damages.  (Castigan  v.  M.  &  H.  R.  R.  Co.,  2  Denio.,  609;  Hoyt  v. 
Wildfire,  3  Johns.,  518;  Ward  v.  Ames,  9  Ind.,  138;  Emerson  v. 
Rowland,  1  Mason,  22,  61 ;  In  Saxonia  Ma.  &  Red*n  v.  Cook,  4  "West 
Coast  R.,  458;  Sutherland  on  Damages,  p.  473;  Notions  v.  Cudd.,  22 
Texas,  650;  Chancey  v.  Robertson,  2  Mill.  (S.  C),  404;  Decker  v. 
Hassel,  26  How.  Pr.  (N.  Y.),  528;  Jones  v.  Graham,  21  Ala.,  654; 
Gillis  V.  Space,  63  Barb.,  177;  Sherman  v.  Chaplain,  Toons  &  Co., 
81  Vt.,  162;  Byrd  v.  Boyd,  4  McCord.  246;  Howard  v.  Daly,  61  N. 
Y.,  362;  Willoughby  v.  Thomas,  24  Gratt.  (Va.),  522;  Polk  v.  Daly, 
14  Abb.  Pr.  (N.  S.  N.  Y.),  156.) 

W.  F.  BROWDER  for  appellees. 

1.  Motion  for  new  trial  must  be  made  within  three  days  from  rendition 

of  judgment,  and  the  day  upon  which  the  judgment  is  rendered  and 
the  day  upon  which  the  motion  is  made  are  both  counted.  (Civil 
Code,  sec.  342;  Long  v.  Hughes,  1  Duvall,  387;  White  v.  Crutcher, 
1  Bush,  472;  Humphrey  v.  Walton,  2  Bush,  280;  Imperial  Ins.  Co. 
V.  Kieman,  88  Ky.,  468.) 

2.  A  bill  of  exceptions  filed  in  the  clerk's  office  in  vacation,  and  without 

an  order  of  the  court  making  it  a  part  of  the  record,  can  not  be  con- 
sidered as  a  part  of  the  record.      (Allard  v.  Smith,  2  Met.,  297; 
Freeman  v.  Brenham,  17  B.  M.,  608;  Vandiver  v  Griffith,  2  Met, 
425;  Corley  v.  Evans,  4  Bush,  409.) 
8.  There  was  no  error  in  instructions  as  to  the  measure  of  damages. 

JUDGE  PRYOR  delivered  the  opinion  of  the  coubt. 

It  is  alleged  in  the  petition  of  the  appellees  that 
they  entered  into  a  contract  with  the  appellant  Frazier, 
to  saw  for  the  latter  all  the  timber  on  a  certain  tract  of 
land  into  merchantable  lumber,  for  which  they  were 
to  be  paid  at  the  rate  of  thirty-three  and  one-third 
cents  for  every  hundred  feet.  They  were  to  begin 
sawing  on  a  certain  day,  and  continue  until  they  had 
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completed  their  contract ;  and  also,  were  to  saw  ex- 
clasively  for  Frazier  until  the  timber  was  exhausted. 
They  allege  they  purchased  the  saw-mill,  and  oflEered 
to  perform  their  contract,  but  Frazier  refused  to  per- 
mit them  to  go  upon  his  land  or  comply  with  their 
agreement.  That  they  could  have  sawed  not  less  than 
two  million  feet  of  lumber,  and  claim  that,  by*  reason 
of  the  breach  on  the  part  of  the  appellant,  they  were 
damaged  in  the  sum  of  two  thousand  dollars.  There 
is  much  conflicting  testimony  on  the  issue  as  to 
whether  any  such  contract  was  made  as  is  alleged, 
but  the  testimony  for  the  appellees  conducing  to  estab- 
lish such  a  contract,  and  the  jury  so  finding,  the 
principal  question  arising  in  this  case  is  as  to  the 
measure  of  damages.  The  details  of  the  contract  are 
not  all  giv^en,  but  only  so  much  as  is  necessary  to 
determine  the  legal  question  involved.  The  action 
was  instituted  within  three  weeks  from  the  date  at 
which  the  execution  of  the  contract  was  to  begin. 
The  court  below,  in  instructing  the  jury,  said  that  as 
the  appellant  had  admitted  that  the  timber  would 
have  produced  two  million  of  feet,  that  quantity  at 
thirty-three  and  one-third  cents  per  hundred  feet  is 
the  basis  of  recovery,  and  after  deducting  from  it  the 
cost  of  sawing  and  stacking  the  lumber,  as  provided 
by  the  contract,  the  remaining  sum  is  the  amount  the 
appellee  should  recover. 

It  is  made  to  appear  from  the  testimony  that  the 
appellees  were  running  their  mill  for  others  prior  to 
and  at  the  time  at  which  the  contract  with  the  appel- 
lant was  to  begin;  and  further,  that  their  mill  was  pro- 
vided with  all  the  timber  it  could  saw,  from  the  time 
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the  appellees  bought  it  untU  sold  by  them,  paying  as 
much  as  Frazier' s  contract  would  have  paid  them. 
The  mill  was  idle  about  three  weeks  and  no  longer, 
and  continued  sawing  after  it  was  sold.  No  loss  of 
work  or  sawing  has  been  alleged  or  proven,  but,  on 
the  contrary,  the  testimony  tends  to  show  that  the 
appellees  have  sustained  only  nominal  damages.  The 
case  is  thus  presented  by  the  proof:  The  appellees 
employ  appellants  with  their  mill  to  go  upon  his  land 
and  saw  two  million  feet  of  lumber,  and  not  to  saw 
for  others  until  the  contract  is  completed.  The  appel- 
lant refuses  to  permit  appellees  to  enter  and  perform 
their  contract.  The  services  of  the  api)ellees  and  their 
mill  were,  in  violation  of  the  contract,  disi)ensed 
with,  and  the  appellees,  as  their  own  engineer  and 
witness  testifies,  operated  the  mill  from  May  preced- 
ing the  first  of  June,  when  the  work  for  appellant  was 
to  begin,  until  Christmas  of  the  same  year,  and  the 
sawing  was  as  profitable  as  it  would  have  been  if  run- 
ning under  the  contract  with  api)ellant.  If,  therefore, 
the  appellees  are  permitted  to  recover  the  entire  profit 
that  could  have  been  realized  on  the  contract  with  the 
appellant,  and  have  run  their  mill  continuously  with 
the  same  profit  for  others,  they  are  permitted  to  re- 
cover or  make  double  profits. 

The  amount  of  recovery  in  a  case  like  this  is  the 
actual  damages  sustained.  Suppose  the  appellees  had 
brought  their  action  after  the  time  for  the  perform- 
ance of  the  contract  on  their  part,  and  it  had  been 
made  to  appear  from  the  testimony  that  they  had, 
by  the  use  of  their  mill  and  their  own  services  in 
running  it,  made  more  profit  than  they  could  have 


Digitized  by  VjOOQIC 


264  KENTUCKY  REPORTS.  [Vol.  88. 

Frazier  v.  Clark,  &c. 

realized  from  the  contract  with  appellant;  will  it  be 
insisted  that  the  appellees  conld  recover  more  than 
nominal  damages.  If  charged  with  the  profit  that 
could  have  been  made  during  the  period^  it  would  be 
just  and  equitable  that  appellant  should  be  cred- 
ited by  the  value  of  the  use  of  the  mill  by  the  appellees 
for  the  same  time,  and  if,  in  summing  up  the  profits, 
the  appellees  have  lost  nothing,  there  has  been  no 
injury. 

The  instruction  given  in  this  case  makes  the  offer 
to  perform  equivalent  to  actual  performance,  when 
the  appellees  were  only  entitled  to  the  actual  damage. 
They  had  equally  as  profitable  employment  in  the 
same  county  and  neighborhood,  and,  therefore,  lost 
nothing,  looking  to  their  own  testimony.  The  criterion 
of  recovery  for  the  sale  and  delivery  of  personal 
property,  where  there  is  a  breach,  is  the  difference 
between  the  price  to  be  given  and  the  value  of  the 
property  at  the  time  and  place  of  delivery;  but  the 
case  presented  here  is  not  within  that  class,  and  in 
ascertaining  the  actual  loss  sustained,  if  the  appellees, 
with  their  personal  services  connected  with  the  opera- 
tion of  their  mill,  have  sustained  no  damage,  there  is 
no  reason  for  making  the  appellant  pay  the  profit 
they  have  already  received,  for  all  the  complaining 
party  is  entitled  to  is  a  just  recompense  for  the  actual 
injury  sustained. 

The  principle  governing  this  case  is  similar  to  that 
in  regard  to  contracts  for  personal  service,  as  in  the 
case  of  Whittaker  v.  Sandifer,  1  Duv.,  261.  Whittaker 
was  to  serve  Sandifer  for  one  year  as  an  overseer  on 
his  farm  for  a  fixed  sum.     Sandifer  dischai'ged  him 
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after  Whittaker   had  been    in  his   service  for  some  i 

I 

months,  and  the  result  was  an  action  to  recover  the 
price  agreed  to  be  paid  for  the  year's  labor,  in  which 
it  was  held  by  this  court  that  he  was  entitled  only  to 
the  actual  damage  sustained,  and  determining,  in  effect, 
that  if  he  had  equally  profitable  employment  after  his 
discharge,  the  damages  would  be  nominal. 

In  the  case  of  Petrie  v.  Lane,  58  Mich.,  627,  the 
plaintiffs  owned  a  saw-mill,  and  agreed  to  saw  4,000,000 
feet  of  logs,  to  be  delivered  by  the  defendant  in  a  cer- 
tain year,  the  plaintiffs  to  be  paid  a  fixed  price  for  saw- 
ing. The  logs  were  not  delivered,  and  the  plaintiffs 
sued  for  the  loss  of  profits,  and  insisted  that,  as  a  mat- 
ter of  law,  they  were  entitled  to  all  the  profits  they 
could  have  made  on  the  contract,  regardless  of  the 
actual  damage  they  had  sustained.  Their  miU  was  not 
closed,  but  working  all  the  time  sawing  other  lumber  to 
its  fullest  capacity,  upon  which  they  made  like  profits, 
and  by  giving  them  the  same  profits  against  the  de- 
fendants, they  were  doubling  the  capacity  of  their 
mill  as  well  as  their  profits.  As  the  right  of  recovering 
actual  damages  in  that  case  was  disclaimed,  the  judg- 
ment for  the  defendant  was  affirmed.  This  is  a  much 
stronger  case  against  the  recovery  than  the  case  cited. 
Here  the  appellant  had  contracted  for  the  service  of 
the  appellees,  in  connection  with  the  operation  of  their 
mill,  for  such  a  time  as  would  enable  them  to  saw  the 
timber  on  his  farm,  the  use  of  the  mill  to  be  applied 
to  the  sole  purpose,  and  no  other,  without  the  consent 
of  the  appellant.  There  was  a  breach  of  the  contract 
by  the  defendant,  and  the  appellees,  with  their  mill, 
proceeded  at  once  to  saw  for  others,  running  contin- 
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ually  for  the  period  of  seven  months,  and  until  sold 
by  the  appellees,  making  as  much  or  more  profit  than 
would  have  been  made  if  the  contract  had  not  been 
violated  by  the  defendant.  There  was  no  sale  of  the 
timber  to  the  appellees,  or  such  stipulations  in  the 
contract  as  would  bring  the  case  within  the  rule  as 
to  the  measure  of  damages  when  applied  to  a  breach 
for  the  failure  to  deliver  personal  property,  or  in  the 
case  of  ordinary  contracts  for  the  refusal  to  permit  the 
execution  of  specified  work.  The  machinery  must  be 
used,  and  not  allowed  to  remain  idle  that  the  owner 
might  speculate  on  the  probable  profits  to  be  derived 
from  the  particular  undertaking.  If  A,  with  his  ma- 
chine, undertakes  to  thresh  the  grain  of  B  on  a  named 
day,  at  a  fixed  price  per  bushel,  and  B  declines  to 
permit  the  work  to  be  done,  it  does  not  follow  as  a 
matter  of  law  that  A  can  recover  the  contract  price, 
less  the  costs  of  his  hands,  as  his  damages.  If  he 
should  employ  his  machine  in  threshing  a  like  quantity 
of  grain  for  others  on  the  same  day,  with  no  loss  of 
time  or  inconvenience  by  reason  of  B's  conduct,  the 
injury  is  nominal  only.  In  this  case  there  was  no 
allegation  of  any  extra  expense,  loss  of  time,  or  any 
special  injury  alleged  or  proven  by  the  appellees,  nor 
their  failure  to  obtain  like  employment  with  like 
profits,  or,  if  obtained,  for  less  profit  than  that  to 
he  realized  from  the  contract  with  appellant,  but  a 
general  averment  that  actual  damages  had  been  sus- 
tained to  the  amount  of  two  thousand  dollars,  when 
the  proof  shows  that  no  actual  injury  had  been  sus- 
tained. Nominal  damages  should  have  been  awarded. 
The    judgment   is    reversed,   and    cause   remanded, 
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with  directions  to  set  aside  the  verdict,  grant  the 
appellant  a  new  trial,  and  for  proceedings  consistent 
with  this  opinion.  Under  this  view  of  the  case  we 
have  not  considered  the  other  questions  raised.  If 
the  appellees  can  amend  their  petition,  the  answer  can 
then  controvert  the  amount  of  lumber  that  is  alleged 
could  have  been  made  from  the  timbet,  etc. 


To  a  petition  for  rehearing  filed  by  counsel  for  ap- 
pellee, Judge  Pryor  delivered  the  following  response : 

The  silence  of  this  court  in  re^rd  to  the  questions 
raised  in  the  last  brief  of  counsel,  was  of  itself  suffi- 
cient to  suggest  that  his  brief  filed  on  the  api)eal  from 
the  Superior  Court,  had  not  .been  read  or  considered, 
and  therefore  some  explanation  is  required  why  the 
questions  raised  were  not  disposed  of.  The  case  was 
appealed  from  the  Superior  Court  to  this  court,  and 
involved  an  interesting  question  in  regard  to  the  meas- 
ure of  damages.  The  question  made  and  decided  was 
certified  by  the  Superior  Court  as  novel,  and  of 
sufiScient  importance  to  be  passed  on  by  this  court, 
and  in  the  examination  of  the  record,  the  briefs  of 
counsel  on  each  side  were  found  attached  to  it,  and 
were  carefully  read  and  considered  on  the  hearing. 
The  brief  filed  by  counsel  now  complaining,  and  con- 
sidered by  this  court,  discussed  the  merits  of  the 
controversy  arising  on  the  evidence  and  the  instruc- 
tions, and  with  a  full  presentation  of  the  questions 
certified  by  the  Superior  Court,  this  court  rendered 
the  opinion  reversing  the  judgment  below,  differing 
with  the  Superior  Court  as  to  the  measure  of  damages. 
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There  was,  in  fact,  a  reversal  in  both  courts  on  that 
point,  and  it  was  the  certificate  from  the  Superior 
Court  that  enabled  this  court  to  determine  the  ques- 
tion. We  have  examined,  since  the  petition  was  filed, 
the  brief  filed  by  the  appellee  in  this  court,  and  find 
two  questions  raised  that  were  not  made  in  the  Su- 
perior Court  or  considered  here.  The  first  is  that  the 
motion  for  a  new  trial  was  not  made  in  time.  The 
verdict  was  rendered  on  the  sixteenth  of  July,  and 
the  motion  was  not  made  until  the  nineteenth  of  the 
month.  An  examination  of  the  calendar  will  show 
that  Sunday  intervened  between  the  two  periods  in 
the  year  1886,  when  the  trial  was  had,  and,  therefore, 
the  motion  was  heard  or  made  in  propeif  time. 

The  second  objection  is  that  the  bill  of  evidence  was 
not  filed  during  term  time,  but  in  the  clerk's  oflice 
under  an  order  giving  the  appellant  sixty  days  in 
which  to  prepare  the  bill.  It  was  signed  by  the  judge, 
and  there  is  no  order  showing  that  it  was  ever  filed  in 
court.  These  facts  appear,  but  it  still  further  appears 
that  no  motion  was  made  in  the  Superior  Court  to 
strike  the  bill  of  evidence  from  the  record,  either 
because  it  was  not  filed  in  time,  or  for  the  reason  that 
the  motion  for  a  new  trial  was  not  made  within  the 
three  days.  The  case  was  then  presented  and  heard 
on  its  merits,  and  the  evidence  discussed  by  counsel 
as  being  part  of  the  record.  Now,  this  court,  instead 
of  deciding  the  important  question  involved,  is  called 
on  to  determine  what  parts  of  the  record  are  to  be 
considered,  and,  in  effect,  to  dismiss  the  appeal  if  the 
pleadings  sustain  the  judgment,  without  regard  to  the 
evidence  or  the  instructions. 
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These  objections  come  too  late  from  either  party, 
and  the  fact  that  the  appeal  was  granted  at  the  in- 
stance of  the  appellant  can  make  no  difference.  While 
all  laws  regulating  appeals  from  other  courts  to  the 
Court  of  Api)eals,  so  far  as  the  same  are  applicable, 
regulate  appeals  to  this  court  from  the  Superior  Court, 
that  court  has  the  jurisdiction  to  hear  and  determine 
finally  questions  arising  in  a  case  like  the  one  before 
us,  and  to  permit  either  party,  after  an  argument  in 
that  court  on  the  merits,  and  a  decision  rendered  either 
way,  to  make  a  motion  to  dismiss  on  either  of  the 
grounds  stated  would  be  trifling  with  the  administra* 
tion  of  justice,  and  imposing  such  useless  labor  on  the 
Superior  Court  in  the  investigation  pf  intricate  legal 
questions  that  can  not  be  sanctioned.  The  rules  of 
practice,  if  not  taken  advantage  of  in  the  Superior 
Court  by  having  them  passed  on,  will  not  be  considered 
here.  The  appeal  is  allowed  to  this  court  merely 
begause  the  legal  questions  raised  are  involved  in 
doubt,  and  not  that  we  may  exercise  the  right  of  dis- 
missal because  the  record  is  defective,  when  no  such 
point  has  been  made  in  that  court.  Mere  irregulari- 
ties in  the  proceedings  of  inferior  courts  to  the  circuit 
court  are  disregarded,  and  with  a  court  of  the  dignity 
and  learning  of  the  Superior  Court  to  hold  that  ques- 
tions involving  mere  motions  to  dismiss  that  were 
never  raised  in  that  court,  are  to  be  disposed  of  on 
the  certificate  from  that  court  asking,  in  effect,  a 
decision  of  the  legal  questions  raised  that  determined 
the  merits  of  the  controversy,  would  be  not  only  trifling 
with  the  labors  of  that  court,  but  a  plain  disregard  of 
the  purpose  for  which  the  appeal  is  granted.  Petition 
overruled. 
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appeal  from  hbnry  circuit  court. 

The  affidavit  for  the  appointment  of  a  guardian  ad  litem 
required  by  section  88  of  the  Code,  may  be  made  by  either  the  plaint- 
ift'  or  his  attorney,  whether  the  plaintiff  is  in  the  county  or  out  of  it, 
it  being  expressly  so  provided.  Therefore,  section  660  of  the  Code, 
providing  that  an  affidavit  required  to  be  made  by  a  party,  may  be 
made  by  his  attorney  when  he  is  absent  from  the  county,  does  not 
apply  to  the  affidavit  provided  for  by  section  38.  But  the  court  is 
not  inclined  to  adjudge  that,  even  if  section  650  applied,  the  judg- 
ment would  be  void  because  of  the  failure  of  the  attorney's  affidavit 
for  the  appointment  of  a  guardian  ad  litem  to  show  that  the  plaintiff, 
his  client,  was  absent  from  the  county. 

WM.  CARROLL  for  appellants. 

The  clerk  has  no  authority  to  appoint  a  guardian  because  the  a£jda- 
vit  made  by  the  attorney  fails  to  state  that  the  plaintiff  was  absent 
from  the  county.  The  infants  were,  therefore,  not  before  the  court, 
and  the  judgment  as  to  them  is  void.     (Civil  Code,  section  650.) 

JOHN  D.  CARROLL  for  appellees.  « 

The  affidavit  required  by  section  88  of  Code  may  be  made  by  the 
party  or  his  attorney,  whether  the  party  is  in  or  out  of  the  county. 
Section  550  does  not  apply  to  such  affidavits. 

JUDGE  PRYOR  delivered  the  opinion  of  the  court. 

There  is  no  appeal  from  the  judgment  rendered  in 
this  case,  but  the  appeal  is  prosecuted  from  the  order 
confirming  the  report  of  sale  made  by  the  commissioner. 
Section  38  of  the  Civil  Code  provides,  where  the  de- 
fendant is  an  infant,  that  no  appointment  of  a  guardian 
dd  litem  shall  be  made  until  an  affidavit  of  the  plaintiff 
is  filed,  or  of  his  attorney,  showing  that  the  infant  has 
no  guardian,  curator,  etc.,  residing  in  the  State  known 
to  the  affiant.    The  affidavit  may  be  filed  in  court  or 
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with  the  clerk.  In  this  case  the  affidavit  was  made 
by  the  attorney,  but  in  it  he  failed  to  state  that  the 
plaintiff  (his  client)  was  absent  from  the  county,  and, 
therefore,  it  is  claimed  the  proceeding  against  the 
infant  is  void.  Section  560  of  the  Code  provides  that 
where  the  Code  requires  or  authorizes  a  party  to  make 
an  affidavit,  it  may  be  made  by  his  agent  or  attorney, 
if  the  party  is  absent  from  the  county,  unless  other- 
wise expressed,  etc.  It  will  be  observed  that  section 
38  authorizes  either  the  party  or  his  attorney  to  make 
the  affidavit,  and,  therefore,  this  case  is  not  embraced 
by  the  provisions  of  section  550.  If  the  party  had 
been  authorized  to  make  the  affidavit  provided  for  in 
section  38,  then  the  attorney,  by  reason  of  section  650, 
could  have  made  the  affidavit  if  the  plaintiff  was  absent 
from  the  county.  In  a  case  like  this  either  the  plaintiff 
or  his  attorney  can  make  the  oath,  whether  the  plaintiff 
is  in  the  county  or  out  of  it,  as  this  is  the  express  pro- 
vision of  the  Code.  Nor  are  we  disposed  to  adjudge 
that  the  judgment  would  be  void  if  section  560  applied 
to  this  case.  We  perceive  no  error  in  the  record,  either 
as  to  the  service  or  manner  of  service  on  the  infants, 
that  would  render  the  sale  void,  and  as  the  appeal  is 
from  the  order  of  confirmation  alone,  the  judgment 
below  is  affirmed. 
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McKensey  v,  Edwards,  &c. 

appeal  fbom  owen  circuit  court. 

Liability  of  Directors  of  Corporation  ok  Note  executed  bt 
THEM. — The  plaintiif  sues  upon  the  following  note:  *'Tbe  directors 
of  the  Jones ville  and  Glencoe  Turnpike  Road  promise  to  pay  to 
Andrew  Hearne  two  hundred  dollars,  this  note  bearing  ten  per  cent, 
until  paid/'  No  official  designation  is  attached  to  any  signature  to 
this  note.  The  action  is  against  the  persons  whose  names  are  signed 
to  the  note,  the  petition  being  in  the  usual  form  when  based  upon  a 
promissory  note.  A  demurrer  was  sustained.  Held — ^That  the  writ^ 
ing  must  be  regarded  as  the  undertaking  of  the  persons  whose  names 
are  signed  thereto,  and  the  question  of  individual  or  corporate 
liability  must  be  raised  by  answer,  and  not  by  demurrer.  To  main- 
tain an  action  against  the  corporation  upbn  the  note  it  would  be 
necessary  to  aver  a  mistake  in  its  execution,  and  ask  a  reformation  of 
the  obligation. 

J.  J.  LAN  DRUM  FOR  appellant. 

1.  Such  an  obligation  as  that  sued  on  is  the  personal  joint  and  several 

undertaking  of  those  signing.  (Frank  v.  Roberts,  &c.,  1  B.  M.,  204 ; 
Pack  V.  White,  78  Ky.,  243.) 

2.  Such  an  obligation  imports  no  undertaking  to  pay  on  the  part  of  the 

company,  and  in  order  to  recover  against  the  company,  it  would  be 
necessary  to  aver  and  prove  that  the  undertaking  was  for  the  use  and 
benefit  of  the  company,  and  that  by  mutual  mistake  the  writing  was 
executed  and  signed  by  the  obligors  as  individuals.  (Yowell  v.  Dodd, 
3  Bush,  582.) 

J.  W.  GREENE  FOR  appellees. 

The  intention  of  the  makers  of  the  paper  to  bind  the  company 
appears  upon  the  face  of  the  paper,  and  must  control.  (Whitney  v. 
Sudduth.  Ac,  4  Met.,  296;  Pack  v.  White,  78  Ky.,  248;  Caphart  v. 
Dodd,  Ac,  3  Bush,  684;  Yowell  v.  Dodd,  3  Bush,  682.) 

JUDGE  HOLT  delivered  the  opinion  of  the  court. 

The  appellant,  R.  McKensey,  as  the  assignee  of  the 
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obligation,  seeks  to  obtain  a  personal  judgment  upon 

this  note : 

"JONESVILLE,  Ky.,  Aug.  12,  1879. 

"  The  directors  of  the  Jonesville  and  Glencoe  Turn- 
pike Boad  promise  to  pay  to  Andrew  Heame  two 
hundred  dollars,  this  note  bearing  ten  per  cent,  until 
paid. 

J.  W.  Edwards, 
G.  W.  Herndon, 
Joseph  Brock, 
J.  L.  Green, 
Lemuel  Beatty, 
John  McKensey." 
The  i)etition  is  in  the  usual  form  when  based  upon 
a  promissory  note.     A  demurrer  was  sustained  to  it, 
and  the  action  dismissed  upon  the  ground  that  the 
writing  is  the  obligation  of  the  corporation,  and  not 
of  the  Tsigners  as  individuals.     We  find  no  case  de- 
cided by  this  court  where  the  obligation  sued  upon 
was  exactly  similar. 

In  the  cases  of  Trask  v.  Roberts,  &c.,  1  B.  M.,  201, 
and  Whitney  v.  Sudduth,  &c.,  4  Met.,  296,  the  promise 
of  the  defendants  to  pay  was  both  joint  and  several. 
The  obligations  were  clearly  of  this  form,  and  the  cases 
were  made  to  turn  upon  this  point,  as  it  was  held  that 
the  several  promise  could  not  be  otherwise  than  per- 
sonal. The  case  of  Yowell  v.  Dodd,  3  Bush,  681,  is 
distinguishable  from  the  one  now  before  us.  In  that 
case  the  obligation  reads  thus : 

''Twelve  months  after  date,  the  president  and  direct- 
ors of  the  Hustonville  and  Bradfordsville  Turnpike 
Road  Company  will  pay  Leroy  Yowell  twelve  hundred 

vol.  88—18 
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dollars,  for  value  received,  at  six  per  cent,  interest  from 
date ;  this  16th  of  November,  1866. 

E.  J.  DoDD,  Pres. 
James  Yowell, 
Jas.  J.  Dbye, 
M.  P.  Drye, 
Wm.  L.  McCain.'^ 
It  was  held  to  be  the  obligation  of  the  company. 
The  differences  between  it  and  the  writing  now  in 
question  are    italicised  above.       It    does    not  appear 
that  the  president  of  the  company  united  in  the  execu- 
tion of  this  one.     This,  however,  may  not  be  material. 
The  record  does  not  disclose  whether  it  is  so  or  not. 
The  word  "company,"  however,  does  not  appear  in 
it,  and  no  official  designation  is  annexed  to  the  name 
of  any  one  of  the  signers.     Upon  the  other  hand,  no 
personal    pronouns    or  words    expressly  indicating  a 
personal  liability  are  used.     No  action  could,  however, 
have  been  maintained  upon  it  against  the  corporation 
without  an  averment  of  mistake  or  fraud  in  its  execu- 
tion.    No  company  is  mentioned.     Upon  the  face  of 
the  note  there  is  no  one  to  sue  but  the  makers  of  it. 
A  petition   founded  upon  it  against  the  corporation 
would  not  have  been  sufficient,  if  drawn  in  the  usual 
form  upon  a  note.     It  would  have  been  necessary  to 
aver  a  mistake  in  its  execution,  and  ask  a  reformation 
of  the  obligation.     The  party  would  have  been  com- 
pelled to  set  up  the  omission  as  a  mistake  in  the 
drafting  of  the  note,  and  that  by  inadvertence,  or  for 
some  other  reason,  it  did  not  show  the  real  and  true 
obligor. 
The  face  of  the  obligation  does  not  show  that  the 
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corporation  received  the  consideration,  or  that  it  was 
applied  to  its  benefit,  and  an  action  conld  not  be 
maintained  upon  it  against  the  corporation  without 
averring,  and  proving,  if  denied,  that  it  was  executed 
and  received  as  its  obligation,  and  that,  by  a  mutual 
mistake  in  its  execution,  this  fact  was  not  made  to 
appear.  Upon  the  face  of  the  note  the  corporation 
is  not  prima  facie  liable.  It  can  not  properly  be 
said  that  upon  its  face  it  purports  to  be  the  note  of 
the  company-  The  '* company"  does  not  promise  to 
pay  it.  As  it  would  have  been  necessary  to  make 
these  independent  averments  to  maintain  an  action 
against  the  corporation  upon  it,  it  necessarily  results 
that  the  writing  must,  upon  its  face,  be  regarded  as 
the  undertaking  of  the  parties  whose  names  appear 
to  it  as  obligors ;  and  the  question  of  individual  ''or 
corporate  liability  must  be  raised  by  a  proi)er  answer, 
and  not  by  demurrer.  (Pack,  &c.,  v.  White,  78  Ky., 
.243.) 

Judgment  reversed,  and  cause  remanded,  with  di- 
rections to  overrule  the  demurrer,  and  for  further 
proceedings  consistent  with  this  opinion. 


Oabx  45— petition  EQUITY—Pkbbuaby  21. 

Johnson  v,  Johnson,  &c. 

AFPSAL  FROM  LOUISYILLE  CHANCEBY   COURT. 

1.  Judicial  Sales — Ezcxftions. — In  an  action  against  infants  and  their 
guardian  to  seU  land  owned  jointly  by  the  plaintiff  with  them,  the 
plaintiff,  after  the  sale,  but  before  confirmation,  filed  an  amended 
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petition  seeking  to  set  aside  the  sale  because  of  a  mistake  in  the 
description  of  the  land  sold.  The  infant  defendants,  by  their  guard- 
ian, entered  their  appearance  to  the  amended  petition,  but  did  not 
controvert  the  facts  therein  stated,  nor  resist  the  relief  sought;  nor 
did  the  purchaser  resist  the  setting  aside  of  the  sale.  Held — That  it 
was  competent  for  the  infants,  by  their  guardian,  to  waive  the  filing 
of  formal  exceptions  to  the  report  ot  the  sale,  and  adopt  the  paper 
filed  as  an  amended  petition  as  exceptions.  Therefore  the  court  did 
not  err  in  setting  aside  the  sale  or  in  entering  a  supplemental  order 
for  a  resale,  giving  a  true  boundary,  although  the  amended  petition 
was  filed  more  than  sixty  days  after  the  original  judgment,  and, 
therefore,  after  the  expiration  of  the  time  within  which  the  Louis- 
ville Chancery  Court  has  control  over  its  judgments. 
2.  It  was  not  uhconstitutional  for  the  Legislature  to  empower  the 
Louisville  Safety  Vault  and  Trust  Company,  a  corporation,  to  act  aa 
the  statutory  guardian  of  infants,  upon  the  execution  of  its  own 
bond,  without  other  security  than  its  capital  stock;  and  the  pro- 
vision of  its  charter  conferring  this  power  is  broad  enough  to  cover 
the  bond  provided  for  by  section  498  of  the  Code. 

CABY  &  SPINDLE  for  appellant. 

An  error  in  the  pleadings  and  judgment  as  to  the  quantity  of  land 
directed  to  be  sold,  may  be  corrected  on  application  of  the  parties 
interested,  although  more  than  sixty  days  had  expired  since  the  en- 
try of  the  erroneous  judgment.  Appearance  to  the  amended  petition 
having  been  entered,  no  process  was  necessary.  (Richards  v.  Rich- 
ards, .10  Bush,  619;  Elliott  v.  Ketchum,  14  Bush,  289;  Bacon  v. 
Bills,  6  Ky.  L.  R.,  218;  Ramage  v.  Clemens,  4  Bush,  162.) 

O.    A.   WINSTON    FOR  APPELLEES. 

An  amended  judgment  entered  more  than  sixty  days  after  the  rendition 
of  a  final  judgment  is  void.  (Civil  Code,  sec.  772;  Rook  and  Lime 
Co.  V.  Kerr,  78  Ky.,  12.)  ' 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

The  appellant  instituted  this  action  in  equity  against 
the  infant  appellees  and  their  statutory  guardian,  the 
Louisville  Safety  Vault  and  Trust  Company,  for  the 
purpose  of  procuring  a  sale  of  the  lot  of  ground  in 
controversy,  which  is  owned  jointly  by  the  appellant 
and  infant  appellees.  The  sale  was  sought  on  the 
ground  that  the  lot  was  indivisible,  etc.    A  judgment 
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was  rendered  directing  the  sale  of  the  lot.  The  lot 
was  sold  under  this  judgment;  but  before  the  sale 
was  confirmed,  the  appellant  filed  an  amended  peti- 
tion, in  which  he  sought  to  set  aside  the  sale,  upon 
the  ground  that  there  was  a  mistake  in  the  distance 
of  one  of  the  lines  of  the  lot  as  set  out  in  the  petition 
and  judgment.  The  distance,  as  therein  set  out,  was 
represented  as  being  one  hundred  and  five  feet  on 
Breckinridge  street,  when  the  correct  distance  was 
only  ninety- five  feet  on  said  street-  The  infant  appel- 
lees, by  their  statutory  guardian,  entered  their  appear- 
ance to  the  amended  petition,  but  did  not  controvert 
the  facts  therein  stated ;  nor  did  they  resist  the  relief 
sought;  nor  did  the  purchaser  resist  the  setting  of 
the  sale  aside.  Thereupon  the  sale  was  set  aside, 
and  a  supplemental  order  or  judgment  was  filed, 
setting  forth  the  correct  boundary  of  the  lot,  and 
ordering  a  resale  of  it.  At  this  sale  W.  W.  Hite 
became  the  purchaser,  which  was  duly  reported  to 
the  court.  Thereafter  the  purchaser,  W.  W.  Hite, 
filed  exceptions  to  the  report  of  sale,  only  two  of 
which  it  is  necessary  to  notice.  The  first  one  is,  that 
the  amended  j)etition,  having  been  filed  more  than 
sixty  days  after  the  rendition  of  the  original  judg- 
ment, which  was  final,  the  supplemental  judgment, 
or  order,  was  void,  for  the  reason  that,  by  section 
772  of  the  Civil  Code,  the  Chancellor  had  no  control 
over  his  judgments  longer  than  sixty  days  from  the 
time  of  their  rendition. 

Under  the  circumstances  of  this  case,  we  can  not 
consent  to  this  proposition.  The  amended  petition 
did  not  seek  to  set  aside  the   judgment  theretofore 
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rendered.  It  only  sought  to  set  aside  the  sale.  It 
informed  the  court  that  there  was  a  mistake  as  to 
the  correct  quantity  of  land  sold,  and  pointed  out 
in  what  particular  the  mistake  consisted.  The  pro- 
cedure adopted  to  make  known  the  mistake  was  called 
an  amended  petition,  instead  of  an  exception  to  the 
report  of  sale.  The  appellees,  by  their  statutory  euard- 
ian,  consented  to  this  manner  of  procedure,  which 
brought  the  matter  of  the  mistake  as  fairly,  fully 
and  completely  before  the  court  as  could  have  been 
done  by  exceptions  to  the  report  of  sale.  It  was 
competent  for  the  appellees,  by  their  statutory  guard- 
ian, to  waive  the  filing  of  formal  exceptions,  and 
adopt  the  paper  filed  as  an  amended  petition,  as  the 
exceptions  to  the  report  of  sale ;  and  as  the  paper 
had  the  effect  of  excej)tions  to  the  rei)ort  of  sale,  to 
the  truth  of  which  the  appellees,  by  their  statutory 
guardian,  assented,  the  court  committed  no  error  in 
setting  the  sale  aside. 

So  the  sale  having  been  rightly  set  aside,  upon  the 
ground  that  the  length  of  the  line  on  Breckinridge 
street  was  ninety-five  feet  instead  of  one  hundred 
and  five  feet,  the  court  resumed  the  absolute  control 
of  the  lot,  with  the  distance  of  said  line  corrected, 
for  the  purpose  of  a  resale  of  it  in  accordance  with 
its  trae  boundary;  and  it  would  follow,  as  a  matter 
of  course,  that  the  court  would  have  the  power,  by 
a  supplemental  order  (call  it  a  judgment  if  you  please), 
to  order  the  resale  of  the  lot  in  accordance  with  it« 
true  boundary. 

The  appellee,  W.  W.  Hite,  also  contends  that  that 
part  of  the  Louisville  Safety  Vault  and  Trust  Corn- 
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pany's  charter  that  authorized  it  to  qualify  and  act 
as  statutory  guardian  of  infants  upon  the  security 
of  its  capital  stock  for  the  faithful  discharge  of  its 
duties  is  unconstitutional. 

It  is  certainly  competent  for  the  Legislature  to  de- 
cide as  to  what  security  shall  be  sufficient  in  such 
cases.  By  section  493  of  the  Civil  Code,  it  is  pro- 
vided that,  as  a  precedent  condition  of  obtaining  the 
sale  of  an  infant's  real  estate  by  his  statutory  guardian, 
such  guardian  shall  execute  bond,  with  at  least  two 
sureties,  worth  not  less  than  double  the  value  of  the 
property  to  be  sold,  etc.  The  Legislature  would  cer- 
tainly have  the  right  to  repeal  or  amend  this  section, 
and  enact  in  its  stead  that  only  one  surety,  or  security 
other  than  personal  sureties,  should  be  sufficient.  Here 
the  Legislature  saw  proper  to  create  a  corporation, 
with  power,  among  other  things,  to  qualify  and  act 
as  the  statutory  guardian  of  infants  upon  the  execu- 
tion of  its  ovni  bond,  with  the  pledge  of  its  capital 
stock  as  security  for  the  faithful  discharge  of  its 
duties.  If  it  be  constitutional  for  the  Legislature  to 
confer  upon  this  corporation  the  power  to  act  as  stat- 
utory guardian,  and  we  think  it  is  constitutional,  it 
follows  that  the  Legislature  has  the  power  to  pre- 
scribe the  terms  upon  which  it  may  act  as  such  guard- 
ian. 

It  was  decided  by  this  court,  in  the  cases  of  Phalan 
V.  Louisville  Safety  Vault  and  Trust  Company, 
arde^  page  24,  and  Bank  of  Commerce  v.  Payne,  Viley 
&  Co.,  86  Ky.,  446,  that  the  provision  of  the  charter 
in  reference  to  empowering  the  company  to  act  as 
guardian  upon  its  own  bond,  was  broad   enough   to 
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cover  the  bond  mentioned  in  section  493  of  the  Civil 
Code. 

The  judgment  of  the  lower  court  is  reversed,  and 
the  case  is  remanded,  with  direction  to  set  aside  the 
judgment  setting  said  sale  aside,  and  set  aside  the 
order  setting  aside  the  order  confirming  the  report 
of  sale,  and  for  other  proceedings  consistent  with  this 
opinion. 


88  280 
110  661 

I  88  380 
el36  340 
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Eupard,  &c-,  v-  Chesapeake  &  Ohio  Railroad 
Company. 


APPEAL   FROM   CLARK   CIRCUIT  COURT. 

1.  Railroads— NkOligence. — Where  a  railroad  track  crosses  a  public 

highway  on  a  trestle,  it  is  the  duty  of  those  in  charge  of  a  train  ap> 
proaching  the  crossing,  to  give  some  timely  warning  of  its  approach 
for  the  protection  of  those  who  may  he  riding  or  driving  on  the 
highway,  that  they  may  secure  themselves  against  injury  hy  reason 
of  the  frightening  of^their  horses,  and  the  question  as  to  whether  or 
not  the  failure  to  give  such  warnings  is  negligence  should  be  left  to 
the  jury. 

2.  Same. — As  the  injury  to  plaintiff  in  this  case  was  the  result  of  her 

own  negligence  in  not  looking  in  the  direction  of  the  approaching 
train,  which  she  could  have  seen  for  a  distance  of  several  hundred 
yards  if  she  had  looked,  a  peremptory  instruction  to  find  for  defend- 
ant was  proper. 

G.  B.  NELSON,  LELAND  HATHAWAY  and  D.  W.  LINDSEY  fob 

appellants. 

It  is  the  duty  of  those  in  charge  of  a  running  engine  to  give  warn- 
ing signal  in  approaching  the  crossing  of  a  public  highway,  and 
failure  to  do  so  renders  the  company  liable  for  resulting  injury.  (P. 
&  M.  R.  Co.  V.  Hoehl.l2  Bush,  41 ;  Hudson,  &c.,  v.  L.  &  N.  R.  Co., 
14  Bush,  808.) 
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J.  M.  BENTON  AND  BRECKINRIDGE  &  SUELBT  for  appellee. 

1.  The  duty  of  those  in  charge  of  a  train  approaching  the  crossing  of  a 

public  highway  to  give  signal  depends  upon  the  surrounding  cir- 
cumstances.    (Favor  v.  B.  &  L.  R.  R.  Co.,  114  Mass.,  860.) 

2.  The  failure  by  one  approaching  such  crossing  to  exercise  ordinary  care 

to  ascertain  the  danger,  is  such  contributory  negligence  as  will  excuse 
when  the  injury  complained  of  would  not  have  occurred  but  for  such 
neglect  on  the  part  of  the  person  injured.  (McGath  v.  N.  Y.  Cent., 
&c.,  R.  Co.,  69  N.  Y.,  471;  Railroad  v.  Huston,  96  U.  S.,  702;  Ormsbee 
V.  B.  &  P.  R.  Co.,  61  Am.  R.,  364.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

The  appellant,  Patsy  E.  Rupard,  wife  of  the  appel- 
lant, Isaac  T.  Rupard,  while  riding  on  horseback  on 
the  public  road,  at  a  point  where  the  appellee's  road 
crosses  said  road  on  a  trestle  high'  enough  from  the 
ground  to  admit  passage  thereunder  on  the  public 
road  by  persons  on  horseback  or  in  vehicles,  was 
thrown  from  her  horse  by  his  becoming  frightened 
by  the  noise  of  the  train  as  it  passed  over  the  trestle 
above  him.  The  appellant  was  seriously  injured  by 
the  fall.  It  is  contended  that  the  injury  would  not 
have  occurred  but  for  the  negligence  of  appellee  in 
not  giving  timely  notice  of  its  approach  to  the  crossing 
by  blowing  its  alarm  whistle  or  by  ringing  its  bell,  so 
as  to  warn  the  appellant  of  its  approach  to  the  crossing, 
by  which  she  could  and  would  have  kept  at  a  safe 
distance  from  the  crossing  until  the  train  passed  it, 
whereby  the  injury  would  have  been  avoided. 

Upon  the  conclusion  of  the  appellants'  evidence, 
the  lower  court  instructed  the  jurj'-  peremptorily  to 
find  for  the  appellee,  which  the  jury  did.  The  appel- 
lee's contention  is  that  where  its  road  crosses  the  pub- 
lic road  on  a  trestle,  it  does  not,  in  common  with  the 
traveler,  have  any  privilege  in,  or  use  of,  the  public 
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road  itself ;  that  its  road  and  the  public  road,  though 
near  and  adjacent  to  each  other,  are  distinct  and  sepa- 
rate ;  the  former  has  no  rights  in  the  public  road,  and 
the  traveler  has  no  rights  in  the  track  for  the  purpose 
of  crossing  it;  therefore  the  same  duties  are  not  im- 
posed upon  the  appellee  that  are  imposed  upon  it 
when  it  passes  over  the  public  road  itself  in  common 
with  the  traveler ;  consequently  it  has  a  right  to  nm 
its  train  on  a  trestle,  where  the  trestle  crosses  a  public 
road,  at  its  common  or  any  rate  of  speed,  accompanied 
by  the  usual  noise  attendant  upon  the  running  of  a 
train,  and  is  not  bound,  as  a  matter  of  law,  to  give 
any  warning  of  its  approach  to  the  crossing. 

In  support  of  the  foregoing  views,  the  case  of  Favor 
V.  Boston  &  Lowell  Kailroad  Corporation,  114  Mass., 
360,  is  relied  on.  We  can  not  agree  to  this  contention. 
While  it  is  true  that  the  appellee's  train  does  not  run 
on  the  road  itself  in  common  with  the  traveler,  yet 
it  is  not  true  that  the  public  road  is  not  used  by 
the  appellee  and  the  traveler  in  common.  The  public 
road  supports  the  appellee's  trestle,  over  which  its 
train  passes,  and  the  traveler  has  a  right  to  pass 
under  the  track,  on  the  public  highway;  but  for  his 
right  of  passage  on  the  public  highway,  he  would 
commit  a  trespass  by  passing  under  the  track  on  the 
trestles.  The  public  road,  by  being  trestled  across,  is 
as  much  in  the  occupation  of  the  appellee  as  it  would 
be  if  its  track  rested  immediately  upon  it,  and  for  the 
traveler  to  cross  under  the  track  resting  on  the  trestle 
or  over  the  track  resting  upon  the  ground,  would  be 
equally  a  trespass,  but  for  the  protection  afforded  him 
by  reason  of  being  on  the  public  highway.     So  it  is 
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incorrect  to  say  that  the  appellee  and  the  traveler 
do  not  use  the  highway  in  common,  although  the  ap- 
I)ellee's  train  crosses  the  highway  on  a  trestle. 

But  the  question  as  to  the  relative  duties  of  the 
appellee  and  the  traveler  rests  upon  broader  grounds. 
It  is  the  duty  of  the  appellee,  as  it  is  of  natural  per- 
sons, "to  exercise  its  rights  with  a  considerate  and 
prudent  regard  for  the  rights  of  others."  An  indi- 
vidual in  the  exercise  of  his  absolute  rights,  if  it 
may  be  reasonably  apprehended  that  their  exercise 
may  endanger  the  safety  of  others  in  the  exercise  of 
tlieir  rights,  must  exercise  them  with  a  due  regard 
for  the  safety  of  such  others.  To  illustrate:  A  per- 
son who  is  constructing  a  brick  wall  abutting  a  public 
street,  on  which  travelers  frequently  pass,  may  be 
liable  in  damages  for  the  falling  of  a  brick  on  a  trav- 
eler from  the  hands  of  one  of  his  workmenf  although 
the  workman  was  not  negligent  in  letting  the  brick 
fall,  and  the  immediate  cause  of  the  fall  of  the  brick 
was  accidental ;  but  if  it  was  an  accident  which  the 
person  building  the  wall,  in  view  of  the  danger  to 
the  life  and  limb  of  travelers  on  the  street,  should 
reasonably  contemplate,  he  should  provide  against  the 
same  by  safeguards  and  barriers,  so  that  travelers 
might  not  be  exposed  to  the  danger,  else  he  will 
be  responsible  in  damages  for  the  injury.  (Jager  v. 
Adams,  123  Mass.,  26.) 

It  is  precisely  upon  the  same  principle  that  the 
appellee  is  made  liable  for  injuries  to  travelers  at 
crossings.  It  is  no  excuse  or  justification  that  the 
act  that  caused  the  injury  was  in  itself  lawful,  or 
"that  it  was  done  in  the  exercise  of  a  lawful  right, 
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if  the  injury  arose  from  the  negligent  manner  in  which 
it  was  done." 

Injury  may  occur  to  the  traveler  at  the  crossing 
in  two  ways,  namely :  by  a  collision  with  him,  or  by 
scaring  the  horse  that  he  is  riding  or  driving,  whereby 
he  is  injured.  It  is  the  duty  of  the  appellee  in  ap- 
proaching a  crossing,  if  danger  to  the  traveler  in 
either  of  the  ways  above  mentioned  may  be  reason- 
ably apprehended,  to  give  timely  notice  of  its  approach, 
in  order  that  the  traveler  may  not  only  be  warned  not 
to  come  in  collision  with  the  train,  but  secure  himself 
from  injury  by  his  frightened  horse.  By  the  trams 
crossing  the  highway  on  a  trestle,  there  is  no  danger 
of  a  collision  with  a  traveler  on  the  highway,  but  if 
he  should  be  under  the  trestle  with  his  horse  while 
the  train  is  passing  over  it,  the  danger  is  increased, 
for  it  istwell  known  that  a  horse  is  more  likely  to 
scare  at  a  sound  made  over  his  head  than  when  the 
same  sound  is  made  on  the  ground. 

So  where  the  train  crosses  a  public  highway  on  a 
trestle,  and  in  view,  as  above  intimated,  of  the  fre- 
quency of  travel  on  horseback  or  by  driving  on  the 
public  highway,  and  the  facility  of  seeing  the  train 
as  it  approaches  the  crossing  in  time  to  prevent  in- 
jury by  securing  the  horse,  the  danger  of  catching  the 
traveler  unawares,  and  frightening  the  horse  that  he 
is  riding  or  driving,  may  be  reasonably  apprehended, 
it  is  its  duty  to  give  some  timely  warning  of  its 
approach  to  the  crossing,  and  the  question  as  to 
whether  or  not  the  failure  to  give  such  warning  is 
negligence,  should  be  left  to  the  jury.  For  an  able 
presentation  of  the  foregoing  views,  see  the  case  of 
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263. 

But  it  conclusively  appears  from  the  appellant's 
own  testimony  that  she  received  the  injury  in  conse- 
quence of  her  own  negligence.  She  was  familiar  with 
the  crossing  and  its  surroundings.  The  track,  in  the 
direction  that  the  train  was  coming,  was  clear  of 
obstruction  several  hundred  yards,  and  she  could 
have  seen  the  approaching  train  that  distance  had 
she  looked,  but  she  did  not  look;  nor  did  she  give 
any  reasonable  excuse  for  not  looking,  but  hurried 
up  to  the  crossing,  and  attempted  to  cross,  regard- 
less of  the  fact  that  the  train  might  come  at  any 
moment.  So,  as  it  conclusively  appeared  that  the 
injury  was  the  result  of  the  appellant's  own  negli- 
^nce,  the  instruction  was  not  improper. 

The  judgment  is  affirmed. 


94    137 
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116    7831 
APPEAL   FROM   WARREN   CIRCUIT   COURT. 

1.  Set-off. — Where  a  plaintiff  is  a  non-resident  or  insolvent,  a  demand 

for  unliquidated  damages  may  be  used  by  the  defendant  as  a  set-off, 
although,  as  a  general  rule,  such  a  demand  can  not  be  the  subject  of  a 
set-off. 

2.  Counter-claim. — A  demand  which   the  defendant  has  against   the 

plaintiff  can  not  be  used  as  a  counter-claim,  unless  it  arises  out  of  the 
contract  or  transaction  stated  in  the  petition  as  the  foundation  of 
plaintiff's  claim,  or  is  connected  with  the  subject  of  the  action. 

DULANEY  &  MITCHELL  for  appellants. 

1.  Whatever  may  have  been   the   law  anterior  to  the  adoption  of  the 
present  Code,  now  in  all  actions  upon  contract  any  cause  of  action 
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in  favor  of  a  defendant,  itself  founded  upon  contract,  may  be  pleaded 
as  a  set-off,  and  this  whether  the  damages  are  liquidated  or  not 
(Civil  Code,  sec.  — ;  Stevens  v.  Able,  15  Kan. ;  Reed  v.  Jeffries,  16 
Kas,;  Pomeroy  on  Remedies,  sees.  796,  798;  Eversole  v.  Moore,  3 
Bush;  Bliss  on  Code  Pleading,  sec.  383.) 
2.  But  even  if  this  is  not  the  general  rule,  it  certainly  applies  where  there 
is  an  equity  in  favor  of  the  defendant,  such  as  the  non-residence  or 
insolvency  of  the  plaintiff.  (Tribble  v.  Taul,  7  Min.;  Taylor  ▼. 
Cromwell,  4  Met.;  Green  v.  Campbell,  2  Jones,  Eq.,  446;  Chamber- 
lain v.  Stewart,  6  Dana,  32;  Jobson- v.  Pearce,  12  N.  Y.,  156;  3 
Pomeroy's  Eq.,  sees.  411,  419.) 

GALLOWAY  &  SIMS  for  appellbes. 

1.  A  pleading  which  asserts  a  counter-claim  or  set-off  is  in  the  nature  of 

a  new  action,  and  should  be  as  certain,  specific  and  full  as  if  it  were  a 
petition.     (King's  Ex'r  v.  Goddard,  8  Ky.  Law  Rep.,  160.) 

2.  Only  such  damages  as  ordinarily  and  in  the  natural  course  of  things 

might  fairly  be  expected  to  result  and  have  resulted  from  the  wrong- 
ful acts  can  be  recovered,  and  such  damages  must  be  the  proximate, 
natural  or  necessary  consequence  of  the  act.  (Woods  Mayne  on 
Damages,  p.  68,  sec.  53  and  notes,  and  cases  cited  in  notes  on  {wges 
69,  70  and  71;  47  Am.  Dec,  p.  578;  48  Am.  Dec,  pp.  59  and  387; 
Daniel  v.  Ballantine,  23  Ohio  St.,  532.) 

3.  The  appellants'  claim  is  not  available,  either  as  a  counter-claim  or  a  set- 

off .  It  is  not  good  as  a  counter-claim,  because  it  does  not  arise  out  of 
the  contract  sued  on,  and  is  not  connected  with  the  subject  of  the 
plaintiffs'  action.  It  is  not  good  as  a  set-off,  because  it  does  not  arise 
upon  a  contract.  (Civil  Code,  sec.  96;  Newman's  Pleading,  pp.  580, 
583,  584;  4  Met.,  175;  Waterman  on  Set-off,  p.  164,  sees.  183,  134. 
187;  Shropshire  v.  Conrad,  2  Met.,  143;  Littell  v.  Shockly,  4  J.  J.  M., 
246 ;  Jenkins  v.  Richardson,  6  J.  J.  M ,  441 ;  Williams  v.  Gilchrist. 
3  Bibb.,  49;  Nolle  v.  Thompson,  &c,  3  Met.,  121.) 
The  rights  both  of  set-off  and  counter-claim  depend  upon  the  Code. 

JUDGE  HOLT  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit^  brought  by  the 
appellees,  Cooper  &  Co.,  against  the  appellants,  Forbes 
&  Bro.,  for  the  price  of  merchandise.  The  correctness 
of  the  claim  is  admitted  by  a  non-denial,  but  the  appel- 
lants sought  to  defeat  a  recovery  by  the.  assertion  of  a 
larger  claim,  unliquidated  in  character,  and  for  dam- 
ages arising  from  the  non-performance  by  the  appel- 
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lees  of  a  building  contract  made  by  them  with  the 
appellants.  The  lower  court  gave  judgment  for  the 
appellees,  having  sustained  a  demurrer  to  the  answer. 
Its  averments  must,  therefore,  be  taken  as  true  in 
considering  this  appeal.  It  sets  forth  the  appellants' 
claim  in  proper  form,  and  avers  that  the  appellees  are 
non-residents,  and  have  no  property  in  this  State.  It 
attempts  to  rely  upon  the  claim  both  by  way  of  set-off 
and  counter-claim.  It  is  manifest  it  does  not  consti- 
tute the  latter.  The  two  claims  are  entirely  distinct. 
Such  a  thing  as  a  counter-claim  had  no  existence  prior 
to  the  adoption  of  the  Code  of  Practice.  We  must, 
therefore,  look  to  it  alone  for  its*  meaning.  It  defines 
it  to  be:  "A  cause  of  action  in  favor  of  a  defendant 
against  a  plaintiff,  or  against  him  and  another,  which 
arises  out  of  the  contract  or  transaction  stated  in  the 
petition  as  the  foundation  of  the  plaintiflPs  claim,  or 
which  is  connected  with  the  subject  of  the  action." 
(Civil  Code,  section  96.) 

Was  it  then  available  as  a  set-off?  This  presents 
the  question,  whether,  upon  the  admitted  facts  of  this 
case,  it  could  be  relied  upon  as  a  defense,  although 
for  unliquidated  damages.  The  doctrine  of  equitable 
set-off  existed  long  prior  to  the  adoi)tion  of  the  Code ; 
and  it  was  well  settled  that  a  court  of  equity  would 
apply  it  where  the  demands  were  connected,  or  where 
the  one  sought  to  be  set  off  formed  the  consideration 
of  the  other.  The  exception  to  this  rule  was  that  if 
the  claim  proposed  to  be  set  off  was  one  of  unliqui- 
dated damages,  the  court  would  not,  on  account  of 
the  connection  between  the  demands,  first  liquidate 
the  damages,  and  then  make  the  setoff,  provided  there 
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was  a  plain  and  adequate  i-emedy  at  law.  If,  however, 
any  fact  existed  calculated  to  impair  the  efficacy  of 
the  legal  remedy,  such  as  insolvency  or  non-residence, 
then  the  Chancellor  would  liquidate  the  demands,  and 
make  the  set-oflE.  (Taylor  &  Son  v.  Stowell,  &c.,  4 
Met,  176.) 

Il  was  accordingly  held  by  this  court,  in  Williams 
V.  Gilchrist,  3  Bibb,  49,  and  other  cases  decided  prior 
to  the  adoption  of  our  Code,  and  in  which  no  extra- 
neous circumstance  was  shown,  such  as  insolvency, 
that  an  unliquidated  demand  could  not  be  used  as  a 
set-oflF;  and  this  was  so  even  where  such  circumstance 
was  shown,  unless  the  demand  was  connected  with 
the  subject  of  the  action.  The  reason  for  the  rule 
was  to  prevent  confusion  resulting  from  the  trial  of 
distinct  matters  in  the  same  action.  This,  under  the 
present  practice,  is  frequently  done,  however,  to  pre- 
vent circuity  and  multiplicity  of  actions.  Indeed,  our 
Code  of  Practice,  and  the  present  mode  of  procedure, 
looks  especially  to  this  end. 

Section  96  of  the  present  Civil  Code  provides:  "A 
set-oflf  is  a  cause  of  action  arising  upon  a  contract, 
judgment  or  award  in  favor  of  a  defendant  a^inst 
a  plaintiflF,  or  against  him  and  another ;  and  it  can 
not  be  pleaded  except  in  an  action  upon  a  contract, 
judgment  or  award.''  This  is  substantially  like  the 
provision  of  our  original  Code  of  Practice,  under  which 
it  was  held,  in  Shropshire,  &c.,  v.  Conrad,  2  Met., 
143,  that  a  demand  for  unliquidated  damages,  although 
arising  upon  contract,  could  not  be  the  subject  of  a 
set-oflF.  In  that  case,  while  the  claim  attempted  to  be 
asserted  as  a  set-oflf  was  distinct  from  the  subject  of 
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the  action,  yet  no  extraneous  fact,  such  as  insolvency 
or  the  like,  existed,  which  was  likely  to  defeat  the  ends 
of  justice,  unless  entire  relief  was  afforded  in  the  one 
action. 

It  is  certainly  unconscientious  for  an  insolvent  party 
to  coerce  the  payment  of  his  claim  when  he  is  owing 
the  other  party  an  equal  or  larger  sum,  and  thus 
leave  the  latter  remediless;  nor  should  a  non-resi- 
dent be  allowed,  under  like  circumstances,  to  enforce, 
through  the  agency  of  the  courts,  the  collection  of 
his  debt,  and  compel  the  other  party  to  seek  a  foreign 
jurisdiction  for  relief,  and  then  perhaps  find  the  debtor 
insolvent.  If  the  object  of  litigation  be  the  attain- 
ment of  justice,  'assuredly  such  results  should  be  pre- 
vented. Indeed,  the  doctrine  of  equitable  set-off  to 
the  extent  it  was  formerly  applied,  was  based  upon 
moral  justice,  and  to  meet  such  cases  as  the  above, 
thus  preventing  wrong.  It  was  then  not  uncommon 
to  stay  an  insolvent  or  non-resident  debtor  in  the  col- 
lection of  his  claim  until  damages,  to  which  the  com- 
plainant might  be  entitled  against  him,  were  liquidated 
under  the  order  of  the  Chancellor,  and  then  apply 
them  in  satisfaction  of  his  independent  debt.  In  some 
of  the  States  it  has  been  held  that  the  resident 
debtor  may  proceed  by  attachment  in  an  independent 
suit  against  his  non-resident  debtor,  and  attach  the 
money  owing  by  him  in  his  own  hands,  and  then 
answer  his  adversary  by  relying  upon  the  attach- 
ment. It  has,  however,  been  held  by  other  courts 
that  he  could  not  do  so,  because  it  would  bring  him 
within  the  rule  that  a  party  can  not  sue  himself. 
Numerous  cases,  however,  may  be  found  in  which  it 
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has  been  held  that  the  party  may,  by  injunction,  stay 
his  insolvent  or  non-resident  adversary  in  the  coUec 
tion  of  his  claim  antil  damages  claimed  are  liquidated 
by  a  judgment,  and  thus  gotten  in  form  to  satisfy  the 
independent  demand.    Thus  we  see  that,  under  the 
former  practice,  it  was  recognized  that  a  non-resident 
or  insolvent  plaintiflE  should  not,  ex  equo  et  hoTiOy  be 
allowed  to   compel  payment  when  he  was  indebted 
to  his  adversary  in  a  larger  sum.     It  strikes  the  mind 
at  first  blush  that  a  court  should  not  lend  itself  to 
such  an  end.     But  why  the  need  of  multiplication  of 
remedy  to  prevent  it?    If,  because  the  claim  be  inde- 
pendent, injunction  or  attachment  must  be  resorted 
to  until  the  damages  as  to  the  one  can  be  liquidated, 
then  we  have  what  seems  to  us  to  be  a  needless  malti 
plicity  of  action.    The  work  of  the  court  is  increased, 
and  the  parties  are  involved  in  needless  expense  and 
cost.    Certainly  these  objections  to  such  modes  of  pro- 
cedure are  not  overcome  by  any  confusion  which  could 
possibly  arise  from  the  consideration  of  two  separate 
matters  in  the  same  action.    A,  a  non-resident  or  an 
insolvent,   has  an  uncontested  claim  against  B,  and 
sues  upon  it.    The  latter  has  a  larger  one,  founded 
upon  contract,  against  A,  but  it  is  for  unliquidated 
damages,  and  independent  of   the   subject-matter  of 
A's  action.    Now,   unless  B  can  use  it  as  a  set-off, 
there  must  be  at  least  three  suits  in  court,  granting 
he  can  be  thus  protected,  where  it  seems  to  us  one 
should  suffice,  or  else  he  is  remediless. 

The  object  of  rules  of  practice  is  to  secure  justice, 
and  while  we  think  great  respect  and  regard  should 
be  shown  for  the  established  ones  of  remoter  times, 
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yet  it  should  not  be  done,  in  the  absence  of  a  statutory 
rule,  at  the  expense  of  justice.  For  this  reason  many 
of  the  technical  rules  of  a  former  day  have  been  either 
modified  or  altogether  disregarded.  Our  Code  of  Prac- 
tice does  not  forbid  one,  when  sued  by  an  insolvent  or 
a  non-resident,  from  using  defensively  an  unliquidated 
claim,  although  founded  upon  a  transaction  independ- 
ent of  the  subject  of  the  action ;  and  in  our  opinion 
the  ends  of  justice  dictate  that  he  should  be  allowed 
to  do  so.  We  i)erceive  no  principle  of  reason,  justice 
or  i)olicy,  superior  to  the  considerations  in  favor  of  his 
being  permitted  to  do  so,  when  the  equitable  circum- 
stances exist  to  which  we  have  alluded. 

Judgment  reversed,  with  directions  to  overrule  the 
demurrer  to  the  answer  as  amended,  and  for  further 
proceedings  consistent  with  this  opinion. 


Suing  Wrong  Party — Limitation. — When  a  plaintiff  brings  his  action 
against  the  wrong  party,  and,  after  the  statute  of  limitation  has  fully 
run,  amends  his  petition  and  brings  in  new  parties  as  defendants,  the 
new  parties  thus  brought  in  may  rely  upon  the  statute  of  limitations 
as  a  defense. 

"  The  Times  Company  "  was  sued  as  a  corporation  for  an  alleged 
libel,  and  answered  without  disclosing  whether  or  not  it  was  an  in- 
corporated institution.  After  more  than  a  year  the  defendant  filed 
an  amended  answer,  setting  up  the  fact  that  it  was  not  incorporated, 
and  thereupon  the  plaintiff  filed  an  amended  petition,  alleging  that 
the  allegation  of  the  original  petition  that  the  defendant  was  a  corpo- 
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ration  was  a  mistake,  and  that  the  ^' Times*'  was  a  private  concern 
owned  and  published  by  certain  individuals  as  partners,  who  were 
made  defendants,  and,  upon  being  summoned,  filed  an  answer  plead- 
ing the  one  year's  statute  of  limitations.  The  original  summons  was 
served  on  one  of  these  defendants  as  the  business  manager  of  the 
supposed  corporation.     Held — That  the  action  is  barred. 

J.  M.  OHATTERSON  and  BAKER,  KINNEY  &  KINNEY  for  ap- 
pellant. 

One  sued  and  answering  to  the  merits,  can  not  subsequently  plead 
that  there  was  a  misnomer,  and  interpose  the  statute  of  limitations 
that  would  not  have  availed  at  the  time  of  the  first  answer.  (Heck- 
man  V.  L.  &  N.  R.  R.  Co.,  9  Ky.  L.  R.,  297 ;  Sherman  v.  Proprietors 
of  C.  Riv.  B.,  11  Mass.,  338;  Smith  v.  Bowker,  1  Mass.,  76;  Valen- 
tine  v.  Mahoney,  37  Cal.,  389;  Russell  v.  Mallon,  88  Cal.,  297;  Mc- 
Lungv.  Evesding,  64  Cal.,  168;  First  Nat.  Bk.  of  Baltimore  v. 
Jaggers,  81  Md.,  38;  L.  &  N.  R.  R.  Co.  v.  Hall,  12  Bush.,  181.) 

F.  HAG  AN  FOR  APPELLEES. 

1.  The  filing  of  a  petition  against  an  alleged  corporation,  and  issuing  and 

service  of  summons  upon  a  person  designated  as  its  chief  officer,  is 
not  the  beginning  of  an  action  against  the  individual  person  so  served 
with  process.     (Butts  v.  Turner,  5  Bush,  436.) 

2.  If  the  plaintiff  mistakes  his   remedy,  and  subsequently  makes  new 

parties  by  amendment,  the  action  as  to  the  new  parties  is  not  began 
until  the  filing  of  the  amendment  and  the  issuing  of  summons  for 
the  new  parties.  (Cecil  v.  Sowers,  10  Bush,  96;  Wood  on  Limita- 
tions, 177,  362,  622;  4  Ind.,  431;  1  Cheves  (S.  C),  209;  2  Munf.  (Va), 
611;  McDonald  v.  Underbill,  10  Bush.  582;  12  Hun.  (N.  Y.).  178; 
24  Pa.  St.,  429;  46  Ga.,  126;  62  Miss.,  641.) 

JUDGE  BENNETT  delivered  the  opiniok  of  the  court. 

The  appellant,  in  November,  1884,  commenced  action 
against  the  Times  Company  as  an  incorporated  institu- 
tion for  the  purpose  of  printing  and  publishing  a  news- 
paper, called  the  Louisville  Times,  &c.,  and  Dr.  Keller. 
The  appellant  sought  to  recover  damages  for  an  alleged 
libel  published  in  said  paper  upon  him.  The  appellant 
dismissed  the  action  as  to  Dr.  Keller. 

An  answer  was  filed  in  the  name  of  the  Times  Com- 
pany,  without  disclosing  whether  or  not  it  was  an 
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incorporated  institution  or  merely  a  private  concern, 
alleging  the  truth  of  the  libelous  matter  charged. 
The  pleadings  having  been  made  up  for  more  than 
a  year,  the  Times  Company  filed  an  amended  answer, 
disclosing  the  fact  that  it  was  not  incorporated. 
Thereupon  the  appellant  tiled  an  amended  petition, 
setting  up  the  fact  that  his  allegation  that  the  Times 
Company  was  a  corporation  was  a  mistake,  and  that 
the  Times  was  a  private  concern,  owned  and  published 
by  the  appellees,  Haldeman  &  Logan,  as  partners. 
These  two  persons  were  summoned  to  answer  this 
amended  petition.  They  answered,  among  other  things, 
that  more  than  one  year  having  elapsed  since  the  publi- 
cation complained  of,  the  action  against  them  was 
barred  by  the  statute  of  limitations  of  one  year.  The 
lower  court,  deeming  the  reply  to  this  plea  insufficient, 
sustained  a  demurrer  to  it,  and  the  appellant,  declining 
to  plead  further,  his  action  was  dismissed.  The  sole 
question  is,  was  the  demurrer  pro^rly  sustained^ 

The  appellant,  in  support  of  his  contention  that 
the  demurrer  was  improperly  sustained,  relies  upon 
the  case  of  Heckman's  adm'r  v.  Louisville  &  Nash- 
ville Railroad  Co.,  86  Ky.,  631. 

In  that  case  the  administrator,  by  mistake,  sued 
the  Louisville,  Cincinnati  &  Lexington  Railway  Com- 
pany for  an  injury  to  his  intestate,  resulting  in  his 
death.  An  answer  was  filed,  apparently  in  the  name 
of  said  company.  It  was  discovered  afterwards  that 
the  Louisville  &  Nashville  Railroad  Company  operated 
the  road,  and  did  the  injury  complained  of,  instead  of 
the  Louisvaie,  Cincinnati  &  Lexington  Railroad  Com- 
pany, and  that  the  Louisville  &  Nashville  Railroad 
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Company  had,  in  fact,  filed  the  answer.  Upon  the 
discovery  of  the  mistake,  the  true  state  of  case,  by 
amendment,  was  set  up,  and  judgment  was  asked 
against  the  Louisville  &  Nashville  Railroad  Company. 
To  the  action,  as  amended,  the  Louisville  &  Nash\dlle 
Railroad  Company  interposed  the  plea  of  the  statute 
of  limitations.  It  was  held  that  where  a  person, 
against  whom  a  cause  of  action  exists,  is  sued  by 
the  wrong  name,  and  a  summons  is  served  upon  hiniy 
though  in  his  wrong  name,  and  he  appears  and  files 
an  answer,  though  in  the  name  by  which  he  was 
sued,  he  is  thereby  effectually  brought  before  the 
court.  Thus,  if  a  person,  having  a  cause  of  action 
against  A,  sues  him  in  the  name  of  B,  and  A  is 
served  with  summons  in  the  name  of  B,  and  an- 
swers in  that  name,  he  thereby  adopts  the  alias,  and 
eflfectually  brings  himself  before  the  court 

Here  the  attempt  was  made  to  bring  the  Times  Com- 
pany before  the  couil;  as  a  corporation,  and  to  recover 
judgment  against  it  as  a  corporation,  but  no  such  cor- 
poration was  in  existence ;  therefore,  the  Times  Com- 
pany, representing  individuals  as  partners^  and  not  a 
corporation,  such  individuals  were  not  brought  before 
the  court  by  filing  the  action  against  the  Times  Com- 
pany and  issuing  summons  thereon  in  that  name  alone. 
Had  the  appellees  been  made  defendants  to  the  origi- 
nal action,  in  connection  with  the  Times  Company  as 
an  alleged  corporation,  and  had  been  summoned  and 
answered,  or  had  appeared  and  answered  without  hav- 
ing been  summoned,  in  such  case  the  mistake  in  suing 
the  Times  Company  as  a  corporation  would  not  have 
availed  the  appellees  on  their  plea  of  the  statute  of 
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limitations.  But  the  appellees,  as  the  owners  of  the 
Times,  were  not  made  defendants  until  more  than  a 
year  after  the  cause  of  action  had  accrued ;  therefore, 
thia  case  is  wholly  unlike  the  Heckman  case,  supra. 
But  the  case  falls  within  the  principle  that  where  a 
plaintiff  commences  his  action  against  the  wrong  party, 
when  no  such  party  was  in  existence,  and,  after  the 
statute  of  limitations  has  fully  run,  amends  his  i)eti- 
tion  by  bringing  in  new  parties  as  defendants,  the 
parties  so  brought  in  may  successfully  rely  upon  the 
statute  of  limitations  as  a  defense.  Also,  as  intimated, 
the  bringing  of  the  action  against  the  Times  Company 
by  that  name,  did  not  have  the  effect  of  bringing  the 
individual  members  of  the  company  before  the  court, 
nor  of  suspending  the  statute  of  limitations  as  to  them. 
For  the  statute  of  limitations  is  not  suspended  by 
merely  filing  the  petition  in  the  proper  court,  but  a 
summons  must  be  issued  against  the  defendants  before 
the  statute  is  suspended. 

The  fact  that  the  original  summons  was  served  by 
the  sheriff  npon  the  appellant,  Logan,  as  the  business 
manager  of  the  supposed  corporation,  defendant,  did 
not  have  the  effect  to  bring  him  before  the  court  as  a 
defendant. 

The  judgment  is  affirmed. 
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PersifuU  v.  Hind,  &c. 

APPEAL  FROM    BOOKE  CIRCUIT  COURT. 

1.  Homestead. — Where   a   debtor,  haying   made   a   contract   for  the 

sale  of  his  homestead,  removed  from  it  with  a  view  of  giving 
possession  under  the  contract,  but  before  he  had  surrendered  the 
control  of  the  place,  the  purchaser  abandoned  the  contract,  and  the 
debtor  was  prevented  from  executing  his  intention  to  i%turn  only  by 
his  speedy  death  after  it  was  ascertained  that  the  sale  would  not  be 
consummated,  there  was  no  abandonment  of  the  homestead  ^  and  the 
widow  and  children  of  the  debtor  having  returned  before  this  action 
was  brought  to  subject  the  property,  the  widow  is  entitled  to  a  home- 
stead. 

2.  SAME.-^The  fact  that  the  land  was  held  by  the  debtor  under  a  title  bond 

does  not  preclude  the  widow's  right  to  a  homestead.  It  was  not 
necessary  to  the  existence  of  this  right  that  the  husband  should  have 
had  a  deed  to  the  land. 

8.  W.  TOLIN,  J.  L.  ELLISTON  and  P.  W.  HARDIN  for  appel- 
lant. 

1.  A  homestead  right  attaches  where  land  is  held  under  title  bond  as  in 

case  of  an  absolute  conveyance.  (Griffin  v.  Proctor's  Adm'r,  14 
Bush,  671.) 

2.  Homestead  right  is  not  lost  by  temporary  removal.     Its  existence  is 

determined  by  actual  occupancy  at  the  time  it  is  sought  to  be  sub- 
jected. (Wing  V.  Hayden,  10  Bush.  278;  Nicholas  v.  Scennett,  78 
Ky.,  682.) 

RIDDELL  &  STEPHENS  and  THOMAS  H.  HINES  for  appellees. 

The  abandonment  of  a  homestead  with  the  intention  of  perma- 
nently remaining  away,  destroys  the  homestead  right.  A  reoccu- 
pancy  confers  no  homestead  right  by  reason  of  the  previous 
occupancy.  (Thompson  on  Homesteads,  sec.  267;  Carter,  Fisher  & 
Co.  V.  (Joodman,  11  Bush,  228;  Brame  v.  Craig,  12  Bush,  404; 
Pribble  v.  Hall,  18  Bush,  62;  Little  v.  Woodward,  14  Bush,  687.) 

JUDGE  HOLT  delivered  the  opinion  of  the  court. 

In  1880  one  Roberts  sold  to  James  A.  PersifuU  and 
his  son,   L.  P.   PersifuU,  a  tract  of  land  for  18,125) 
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and  executed  to  them  a  bond  for  a  title.  The  grantees 
were  to  own  it  in  proportion  to  what  each  might  pay  of 
the  purchase  money.  The  father  paid  about  $1,600, 
and  the  son  about  $812.  The  former,  with  his  family, 
lived  upon  the  land  from  March,  1881,  until  some  time 
in  November,  1884.  In  the  meantime,  the  son,  desiring 
to  remove  to  another  State,  entered  into  a  verbal  ar- 
rangement with  his  brother,  Mark  Persifull,  by  which 
the  latter  was  to  take  the  former's  place  under  the 
conti"act.  In  September,  1884,  the  father  had  not  only 
become  involved,  but  was  in  the  last  stage  of  consump- 
tion. He  recognized  he  was  about  to  die,  and  was 
desirous  of  settling  up  his  affairs.  He  believed  if  he 
could  sell  the  place  at  a  fair  value,  it  would  bring 
enough  not  only  to  pay  the  unpaid  purchase-money, 
but  that  his  interest  in  the  surplus  of  the  proceeds 
would  pay  his  other  debts,  and  leave  something  for 
the  support  of  his  family  after  his  death.  He,  there- 
fore, on  September  24,  1884,  assigned  the  Roberts 
title  bond  to  the  appellee,  Samuel  Hind,  the  two  sons 
uniting  in  the  assignment,  and  the  father  and  his  son, 
Mark,  at  the  same  time  entered  into  an  agreement  with 
Hind,  and  executed  to  him  a  power  of  attorney,  by 
which  he  was  authorized  to  sell  the  land,  pay  their 
debts,  and  account  to  Mark  and  the  wife  of  James 
A.  Persifull  for  any  surplus  arising  from  the  sale  in 
proportion  to  what  the  father  and  son  had  paid  toward 
the  price  of  the  land.  This  writing  recites  that  the 
title  bond  had  been  assigned  to  Hind  for  such  purpose, 
and  that  it  had  been  done  owing  to  the  father  being 
involved  and  the  condition  of  his  health.  It  is  clear 
Hind  accepted  the  charge  or  trust  upon  these  terms 
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and  in  this  way.  He  testifies  that  the  assignment  of 
the  title  bond  to  him  was  not  intended  as  an  absolute 
transfer  to  him,  and  it  is  manifest,  not  only  from  his 
own  evidence,  but  the  other  testimony  in  the  record, 
that  he  merely  became  the  agent  of  the  Persif uUs  to 
make  a  sale  of  the  land  and  pay  their  debts.  The 
arrangement  entered  into  was  not,  therefore,  irrevoca- 
ble, as  is  contended.  In  November,  1884,  Hind  con- 
tracted the  farm  to  one  Long,  possession  to  be  given 
on  or  before  March  1,  1885,  and  when  given  one  thou- 
sand dollars  of  the  purchase-money  was  to  be  paid. 
It  was  evidently  the  expectation  of  all  parties  that 
this  trade  would  be  carried  out,  and  that  the  purchaser 
would  want  possession  some  time  between  the  date  of 
the  contract  and  the  first  of  the  following  March. 
In  view  of  this  fact,  and  because  of  coming^  cold 
weather  and  bad  roads,  which  would  perhaps  render 
it  impossible  for  J.  A.  Persifull,  who  was  then  a  dying 
man,  to  remove  from  the  premises,  he  determined  to 
do  so  at  once,  and  did  so  about  the  middle  of  Novem- 
ber, 1884.  His  object  was  to  avoid  any  obstacle  to 
the  giving  possession  to  the  purchaser  whenever  he 
might  be  ready  to  make  the  first  payment,  and  desire 
possession  of  the  property.  This  reason  for  the  re- 
moval was  fully  understood  by  Hind.  The  father, 
with  his  family,  save  the  son,  Mark  Persifull,  moved 
some  four  miles  from  the  home  place  to  a  rented 
house.  The  son-in-law  of  J.  A.  Persifull,  one  Wasson, 
who  had  been  residing  with  the  father-in-law,  and 
Wasson' s  family,  as  well  as  the  son,  Mark,  remained 
there,  however,  as  the  tenant  of  J.  A.  Persifull,  and 
accounted  to  him  for  rent  for  the  place.     J.  A.  Persi- 
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full  also  left  some  stock  on  the  farm,  all  his  farming 
implements,  and  some  household  plunder  in  the  house. 
He  died  in  February,  1885,  or  about  three  months 
after  the  removal,  leaving  the  appellant,  Permelia 
Persifull,  as  his  widow,  and  also  leaving  three  infant 
children.  The  sale  to  Long  was  not  carried  out, 
owing  to  his  failure  to  make  the  first  payment,  and 
had  been  abandoned  prior  to  Persifull' s  death.  The 
widow  and  her  children  moved  back  to  the  home 
place  a  few  days  after  his  death,  and  were  in  full 
possession  there,  and  housekeeping,  when  this  action 
was  brought  by  Hind  to  sell  the  property  and  execute 
what  he  terms  "the  trust." 

The  issue  having  been  properly  made,  the  lower 
court  refused  the  claim  of  the  widow  to  a  homestead 
for  herself  and  children  in  the  land,  and  of  this  she 
now  complains.  The  liability  of  the  land  first  for 
the  unpaid  purchase-money  is  admitted  by  her,  and 
she  only  claims  a  homestead  subject  to  it.  The  fact 
that  the  land  was  held  under  a  title  bond  only  does 
not  preclude  her  right  if  she  be  otherwise  entitled  to 
it.  It  was  not  necessary  to  its  existence  that  the 
husband  shoixld  have  had  a  deed  to  the  land.  (Grriffln 
V.  Proctor's  adm'r,  14  Bush,  671.) 

It  is  equally  certain  that  if  at  the  time  of  his  death 
he  had  no  such  right  in  the  property,  then  his  widow 
and  children   have  none,   as  the  right  is  derivative. 

The  question,  therefore,  arises  whether  his  removal 
from  the  premises,  under  the  circumstances  stated,  is 
to  be  regarded  in  law  as  temporary  or  permanent, 
80  far  as  his  right  to  a  homestead  therein  is  con- 
cerned.    If  he  abandoned  the  premises  with  no  inten- 
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tion  of  ever  returning,  then  such  an  abandonment 
determined  the  homestead  right.  His  removal  was 
certainly  a  contingent  one.  He  only  left  his  home 
upon  the  idea  that  the  sale  to  Long  would  be  carried 
out,  and  this  record  fails  to  show  that  he  did  not 
intend  to  return,  if  it  failed  of  complete  execution. 
It  is  evident  from  all  the  circumstances  that  the 
removal  was  temporary,  unless  a  sale  should  be 
effected,  and  that  the  deceased,  in  the  event  of  a 
failure  to  sell,  would  have  returned.  His  health,  and 
the  time  of  year,  prevented  it,  when  it  was  ascer- 
tained that  the  intended  sale  to  Long  was  a  failure, 
and  his  si)eedy  death  cut  short  his  opportunity  to 
do  so.  He  retained  possession  of  the  property  un- 
til his  death,  and  upon  the  entire  record  we  can  not 
presume  otherwise  than  that  he  intended  to  return 
to  his  home,  save  in  the  event  of  its  sale.  This  being 
so,  he,  at  the  time  of  his  death,  hstd  not  lost  his  right 
to  a  homestead  in  his  interest  in  the  place,  the  whole 
of  it  being  of  course  subject  to  the  unpaid  purchase 
money,  and  upon  his  death  this  right  survived  to 
the  widow  and  his  infant  children,  who  were  in  i)os- 
session  when  this  action  was  instituted. 

The  judgment  is  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 
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Cask  60— INDIGTMBNT— February  28. 

Hennessy  v.  Commonwealth. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 

IVDICTMENT — Variakce. — Under  an  indictment  for  obtaining  money 
under  false  pretenses  it  is  not  material  whether  the  money  thus  ob- 
tained belonged  to  the  person  alleged  in  the  indictment  to  be  the 
owner  of  it. 

A.  J.  SPECK BRT  for  appellant. 

An  indictment  for  obtaining  money  under  false  pretenses  must 
allege  ownership  in  the  person  from  whom  it  is  obtained;  and  if  that 
person  be  a  married  woman,  there  can  be  no  conviction,  as  she  can 
not  hold  and  own  the  money,  her  possessiou  and  ownership  being 
that  of  her  husband.  (3  Chitty's  Grim.  Law,  998 ;  2  Roscoe's  Crim. 
Ev.,  676,  866;  Sill  v.  Regina,  16  English  L.  &  E.,  375;  Thompson  v. 
People,  24  III,  60;  Ladd  v.  State,  17  Florida,  216;  State  v.  Lathrop, 
15  Vt.,  279;  State  v.  Smith,  8  Blackf.,  489;  Commonwealth  v.  Van 
Tuly,  2  Met.,  4;  2  Wharton's  Orim.  Law,  sec.  1827;  2  Russell  on 
Crimes,  p.  88;  2  East's  P.  C,  662;  McBride  v.  Commonwealth,  13 
Bush,  387.) 

P.  W.  HARDIN  FOR  APPELLEE. 

In  an  indictment  for  obtaining  money  by  false  pretenses,  it  is  not 
necessary  to  allege,  nor  is  it  necessary  to  prove,  that  the  person  from 
whom  it  is  obtained  is  the  owner.  (Crim.  Code,  sec.  128;  Common- 
wealth V.  Van  Tully,  1  Met.  1;  Gen.  St.,  chap.  29,  art.  18,  sec.  2;  2 
vol.  Wharton's  Crim.  Law,  sees.  2139,  2160;  Crim.  Code,  sec.  340; 
Rutherford  v.  Commonwealth,  78  Ky.,  639;  McBride  v.  Common- 
wealth, 18  Bush,  837.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

The  appellant  was  indicted,  tried  and  convicted  of 
the  crime  of  obtaining  fifteen  dollars  in  money  from 
Bettie  Cook  by  false  pretenses.  The  manner  of  obtain- 
ing said  money  was  as  follows :  Barbara  Yutyi,  mother 
of  Bettie  Cook,  had  instructed  him  to  get  fifteen  dollars 
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from  said  Bettie,  for  the  purpose  of  buying  offal  at  the 
pork-house  in  the  city  of  Louisville;  that  upon  said 
representation  said  Bettie  let  him  have  said  money, 
which  representation  was  false,  etc.  It  was  developed 
on  the  trial  that  Mrs.  Bettie  Cook  was  a  married 
woman,  and  had  no  separate  estate.  Therefore,  it 
was  contended  as  her  husband  was  the  owner  of  the 
fifteen  dollars  by  virtue  of  the  marital  relation,  the 
variance  between  the  allegations  in  the  indictment 
and  the  proof  was  fatal. 

Section  128,  Criminal  Code,  provides:  "If  an  offense 
involve  the  commission  of,  or  an  attempt  to  commit, 
an  injury  to  person  or  property,  or  the  taking  of  prop- 
erty, and  be  described  in  other  respects  with  sufficient 
certainty  to  identify  the  act,  an  erroneous  allegation 
as  to  the  person  injured,  or  attempted  to  be  injured, 
or  as  to  the  owner  of  the  property  taken  or  injured, 
or  attempted  to  be  injured,  is  not  material." 

Here  the  indictment  describes  specifically  the  prop- 
erty obtained  by  the  false  pretense,  and  that  it  was 
not  the  property  of  the  accused.  Therefore,  whether  or 
not  it  belonged  to  Mrs.  Cook  or  her  husband,  it  having 
been  obtained  from  her  by  false  pretenses,  is  wholly 
immaterial. 

The  judgment  is  affirmed. 
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taos 


^"^       Hendei^son   Bridge   Company    v.  O'Connor  &     '  !??^ 
'^  McCuUoch.  ^1^ 

jr-  APPEAL  TBOM  LOUISVILLE  LAW  AND  EQUITY  COURT. 

1.  Building  contract  construed — Right  of  annulment. — December 
L.  7,  1881,  appellees  made  a  written   contract   with  appellant   to  con- 
struct for  it  by  October  1,  1883,  the  stone  abutments  and  piers  of  a 
bridge.     In  February,   1884,  the  com'pany  attempted  to  annul  the 

i^  contract,  and  April  9,  1884,  did  take  possession  and  proceed  to  com- 

plete the  work,  which  was  in  an  unfinished  state.  Appellees  seek  by 
this  action  to  recover  damages  for  an   alleged  breach  of  contract. 

i-"  The  contract  provides  that  "  in  case  the  contractors  shall  not   well 

and  truly,  from  time  to  time,  comply  with  and  perform  all  the  terms 
herein  stipulated,  or  in  case  it  should  appear  to  the  engineer  of  the 
Henderson  Bridge  Company,  that  the  work  does  not  progress  with 
sufficient  speed,  or  in  a  proper  manner,  the  Hendei*son  Bridge  Com- 
pany shall  have  the  power  to  annul  the  contract  if  it  sees  proper  to 
do  so;  whereupon  the  contract  on  the  part  of  said  company  shall 
become  null  and  void,  and  the  unpaid  part  of  the  value  of  the  work 
done  shall  be  forfeited  by  the  contractor  to  the  Bridi^e  Company." 
Held — That  under  this  provision  of  the  contract  the  appellant  had 
the  absolute  power,  without  question  by,  or  previous  notice  to,  the 
contractors,  to  annul  the  contract  and  take  possession  of  and  complete 
the  work  whenever  it  "appeared  *'  to  its  engineer,  or  he  was  satisfied, 
the  work  did  not  progress  with  sufficient  speed  or  in  a  proper  man- 
ner. But  time  was  of  the  essence  of  this  condition,  and  as  appellant 
failed  within  the  contract  period  to  exercise  its  right  to  annul  upon 
that  ground,  but  accepted  and  paid  for  work  done  under  the  contract 
subsequent  to  October  1,  1883,  it  must  be  regarded  as  having  waived 
the  right,  which,  consequently,  was  lost. 

2.  Same. — The  clauses  in  the  original  contract,  giving  power  to  annul, 

were  not  afiTected  by  a  special  agreement  entered  into  in  June,  1888, 
making  certain  changes  in  arrangement  and  plan  of  foundation,  etc., 
as  it  was  expressly  provided  therein  that  the  work  was  to  be  done  in 
accordance  with  the  original  specifications,  which  contained  the  clause 
giving  power  to  annul. 
8.  Same. — Although  the  power  of  appellant  to  annul  the  contract  at  will 
was  lost  by  failure  to  exercise  it  within  the  time  fixed,  the  right  still 
existed  to  terminate  it  whenever  appellees,  in  fact,  failed  or  refused  to 
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progress  with  sufficient  speed,  or  in  a  proper  manner,  to  complete  the 
work  within  a  reasonable  time,  provided  the  non-performance  or 
delay  was  not  caused  by  the  fault  of  appellant  contributing  substan- 
tially to  it. 

4.  Same. — The  contract  provides  that  the  masonry  "is  to  be  of  limestone 
of  such  quality  as  the  engineer  may  approve,  it  being  understood  that 
should  the  engineer  so  direct,  stone  from  the  white  stone  quarry  at 
Bowling  Green  shall  be  used,"  and  further  provides  '*that  no  stone 
will  be  accepted  unless  proved  to  the  satisfaction  of  the  engineer  that 
it  will  withstand,  without  injury,  the  influence  of  water,  ice  and 
weather."  Held — That  the  court  properly  instructed  the  jury  that 
the  contractors  had  no  light  to  require  the  company  to  accept  the 
Bowling  Green  stone. 

-6.  Sams. — The  court  erred  in  instructing  the  jury  that  "  the  contractors 
had  the  right  to  have  the  whole  work  laid  out  for  them,  and  to  work 
on  all  parts  of  it  at  once,  subject  to  the  right  of  the  engineer  to  direct 
the  application  of  force  to  any  portion  of  the  work  which,  in  his 
judgment,  required  it,"  and  that  if  the  contractors  were  denied  that 
right,*  any  delays  resulting  therefrom  were  not  grounds  of  annulment 
The  instruction  was  contradictory,  and,  therefore,  misleading. 

^.  Same— Waivkb  of  stipulated  damages— Where  an  employer  has, 
in  any  w^ay,  waived  his  right  to  annul  a  building  contract,  his  right 
to  stipulated  damages  for  either  non-performance  or  delay  by  con- 
tractors should  'be  regarded  as  also  waived,  unless  there  is  an  express 
agreement  to  the  contrary. 

In  this  case  the  contract  provided  for  the  payment  to  the  con- 
tractors of  85  per  cent,  of  periodical  estimates,  the  remaining  16  per 
cent,  to  be  retained  by  appellant  until  the  completion  of  the  work, 
and,  in  the  event  of  a  violation  of  the  contract  by  appellees,  the  15 
per  cent,  to  be  absolutely  forfeited  by  them.  Held — That  appellant 
having  waived  its  right  to  annul  the  contract  at  will,  also  waived  its 
right  to  retain  the  15  per  cent. 

7.  Same. — Besides,  as  appellant  was  in  default  in  making  estimates  and 

paying  for  work  done  after  November  30,  1888,  it  had  no  right  to 
either  annul  the  contract  for  non-performance  or  claim  the  retained 
percentage,  as  its  right  to  annul  was  given  upon  the  condition  and 
faith  it  would  comply  with  the  stipulations  on  its  part. 

8.  Same — Measure  of  damages. — The  court  instructed  the  jury  that  the 

plaintiffs  were  entitled  to  recover  as  one  element  of  damages  what 
they  had,  at  the  time  they  were  stopped  from  work,  "fairly,  pru- 
dently and  in  good  faith,  expended  upon  said  work,  and  in  prepara- 
tion therefor."  •  Held — That  this  was  error,  as  the  evidence  shows 
expenses  were  incurred  in  opening  quarries  that  did  not  furnish 
suitable  stone,  procuising  materials  washed  away  by  floods,  and  in 
other  ways  that  proved  abortive,  for  which  the  company  should  not 
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be  made  liable,  although  the  expenditures  were  made  '*  fairly,  pru- 
dently and  in  good  faith/* 

9.  Sams — This  instruction  was  also  wrong,  for  the  reason  that  appellees 
were  made  practically  sole  judges  of  their  own  prudence,  fairness  and 
good  faith,  and,  as  a  result  of  the  error  of  the  court  in  overruling  a 
motion  by  appellant  to  require  them  to  specify  the  items  of  damages 
claimed,  appellant  was  deprived  of  a  fair  opportunity  to  disprove  the 
correctness  of  their  statement  of  the  amount  of  such  expenditures, 
for  the  first  time  made  by  them  as  witnesses  on  the  trial. 

IOl  Same — Estimatks  conclusive. — The  court  erred  in  requiring  the 
jury  to  go  behind  and  disregard  the  estimates  and  payments  made 
and  accepted  for  work  done  at  prices  agreed  on  and  fixed. 

XL  Same — Measurk  of  damages. — fiy  one  clause  of  the  contract  it  was 
provided  that,  in  case  appellant  annulled  the  contract  and  '*  discon- 
tinued the  work"  at  any  time,  as  it  was  given  the  right  to  do  by 
giving  the  contractors  one  month's  notice,  the  contractors  were  to  be 
entitled  to  payment  in  full  for  all  the  materials  delivered  and  work 
done  at  the  bridge  site  or  elsewhere,  and  the  company  was  to  be  obliged 
and  entitled  to  take  immediate  charge  of  all  the  contractors'  derrick 
tools,  and  other  working  plant,  in  use  at  the  time  on  the  work  in- 
cluded in  the  contract,  and  pay  for  them  at  a  fair  valuation.  A  part 
of  the  plant  and  tools  have  already  been  so  received  and  paid  for. 
Held — ^That  while  the  state  of  case  thus  provided  for  did  not  exist, 
this  provision  is  to  be  Itwked  to  in  determinini^  the  relative  rights 
and  duties  of  the  parties  in  case  of  annulment.  Therefore,  the 
damages  to  appelleeb  resulting  from  the  act  of  appellant,  if  found 
to  have  been  illegal,  should  be  regarded  as  consisting  of — first,  the 
value  of  such  of  their  derrick  tools  and  other  plant  as  wore  in  use 
at  the  time;  second,  the  value  of  the  materials  then  on  hand  or  de- 
livered, or  ready  for  delivery,  subsequent  to  November  30,  1883; 
third,  the  reasonable  value  of  unesti mated  work  done  after  that  date; 
fourth,  the  amount  of  15  per  cent,  of  earnings  retained,  the  last  two 
items  to  be  paid  for  in  any  event;  fifth,  interest  on  the  whole  amount 
from  April  9,  1884,  except  that  interest  on  the  amount  of  16  per  cent, 
of  earnings  reserved  should  be  given  from  November  30,  1883,  and 
interest  on  value  of  work  done  and  materials  furnished  from  the 
respective  dates  on  which,  under  the  contract,  estimates  and  pay- 
ments therefor  ought  to  have  been  made;  sixth,  whatever  profits 
it  may  be  shown  could  have  been  made  if  appellees  had  been  per- 
mitted to  complete  the  work. 

12.  Same. — Where  the  parties  to  such  a  contract  as  this  have  themselves 
agreed  upon  a  basis  of  settlement  and  judgment  for  the  injury  sus- 
tained, neither  has  a  right  to  complain  if  that  basis  is  adopted  by  the 
court. 
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WM.  LINDSAY  for  appkllant. 

1.  The  question  of  the  right  of  the  contractors  to  use  Bowling  Gn^en 

stone,  should  have  been  determined  upon  the  contract  as  written,  and 
therefore,  the  evidence  relating  to  that  question  was  incompetent,  and 
while  the  question  was  withdrawn  from  the  jury  by  the  instructions, 
the  incompetent  testimony  was  left  to  have  its  full  weight  in  exciting 
the  prejudice  and  warping  the  judgment  of  the  jurors. 

2.  Testimony  as  to  delays  and  defaults  prior  to  the  contract  of  June,  1883, 

was  incompetent,  and  the  instruction  telling  the  jury  that  the  making 
of  that  contract  was  a  waiver  of  such  delays  and  defaults,  did  not 
cure  the  error  in  admitting  the  incompetent  testimony. 

3.  The  court  erred  in  admitting  testimony  upon  matters  as  to  which  the 

engineer's  decision  was  final  and  conclusive;  and  also  in  admitting 
testimony  as  to  floods  and  casualties,  as  to  which  the  contractors  took 
the  risk. 

4.  When  improper  and  irrelevant  evidence  goes  to  the  jury,  it. is  a  ques^ 

tion  of  law  for  the  court  to  decide  what  portion  of  it  is  to  be  with- 
drawn, and  the  court  must  define  specifically  the  part  of  the  evidence 
to  be  excluded.  The  court  can  not  cure  the  error  in  the  admission  of 
the  evidence  by  merely  instructing  against  its  effect.  (Baker  v. 
Crow,  7  Bush,  202;  Flint  v.  Commonwealth,  81  Ky.,  186;  Scipps  v. 
Reilly,  35  Mich.,  871.) 

5.  The  court  should  have  modified  the  instruction  as  to  measure  of  dam- 

ages by  telling  the  jury,  as  asked  by  defendant,  that  they  could,  in 
no  event,  allow  the  plaintiffs,  in  the  way  of  damage^,  any  expendi- 
tures they  may  have  made,  which  did  not  in  fact,  or  could  not  rea- 
sonably have  been  made  to,  promote  the  execution  of  the  work  covered 
by  the  contract,  however  prudent  and  judicious  it  may  have  appeared 
at  the  time  it  was  made.  Such  a  modification  was  rendered  the  more 
important  by  reason  of  the  fact  that  there  was  no  itemized  account 
of  expenditures. 

6.  This  action  was  upon  the  contract,  and  the  plaintiffs,  to  the  extent  of 

the  work  done,  are  limited  to  the  contract  prices,  and  to  such  dam- 
age as  they  may  have  sustained  by  not  being  allowed  to  finish  the 
work,  or  for  any  other  loss  occasioned  by  the  failure  of  the  defendant 
to  perform  its  contract.  (Western  v.  Sharp,  14  B.  M.,  144;  Doolittle 
&  Chamberlain  v.  McCollough,  12  Ohio  St.,  860.) 

This  is  the  Kentucky  rule,  and  .any  dicta  in. the  Behan    case  in 
confiict  with  it  must  be  rejected  by  the  courts  of  this  State. 

7.  The  damages  to  be  recovered  must  always  be  the  natural  and  proxi- 

nuite  consequence  of  the  act  complained  of.  (Hadley  v.  Baxendale, 
9  Excheqr.,  341;  Woods*  Mayne  on  Damages,  sees.  14  and  46;  E.  & 
P.  R.  K.  Co.  V.  Pottinger,  10  Bush,  188;  Smith  v.  W.  U.  Telegraph 
Co.,  7  Ky.  Law  Rep.,  29;  2  Greenleaf  on  Evidence,  18th  ed.,  sec. 
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256;  1  Allison  on  Contracts,  sec.  488;  1  Sutherland  on  Damages,  pp. 
17,  18,  19.) 

8.  The  estimates  are  conclusive  as  to  the  value  of  the  work  estimated, 

(Sutherland  on  Damages,  vol.  2,  page  521.) 

9.  The  court  erred  in  authorizing  the  jury  to  give  interest  upon  unliqui- 

dated damages.  The  Kentucky  rule  is  that  interest  can  only  be 
allowed  where  there  has  been  a  use  by  the  defendant  of  money  or 
property  which  was  due  to  or  owned  by  the  plaintiff.  (Murray  v. 
Ware's  ex'r,  1  Bibb,  326-7;  Neel  v.  Keo's  ex*r,  4  Mon.,  164;  Cart- 
mill  V.  Brown,  1  Mar.,  578;  Harris  v.  Ogg,  1  J.  J.  Mar.,  412;  Mo- 
Murtry  v.  Ky.  Cent.  R.  R.  Co.,  8  Ky.  Law  Rep.,  456;  Rev.  Stats., 
chapter  53,  sec.  6;  Gen.  Stats.,  chap.  60,  sec.  6;  White  v.  Miller,  34 
Am.  Rep,  544;  Lewis  v.  Rountree,  79  N.  C,  122;  Deveraux  v.  Ben- 
jamin, 11  Ired.,  490;  Tobacco  Asso.  v.  Ashley,  MS.  Op.,  Superior 
Court,  Oct.  14,  1885;  Comyn  on  Contracts,  chap.  8;  Addison  on 
Contracts,  vol.  1,  sec.  487 ;  Jacobs-Fisher's  Digest,  vol.  5,  page  7,  822, 
888;  4  Bibb,  542;  1  J.  J.  Mar.,  412;  5  Dana,  140;  3  Mon.,  869;  6 
Dana,  1;  Hardin,  118;  8  J.  J.  Mar.,  41;  6  J.  J.  Mar.,  320;  7  Mon., 
213;  1  Dana,  400;  14  Bush,  607;  14  Bush,  667;  Ormsby  &  Castleman 
V.  Johnson,  1  B.  Mon.,  80;  White  v.  Miller,  71  N.  Y.,  118;  1 
Sutherland  on  Damages,  p.  610.) 

HELM  &  BRUCE  on  same  side. 

1.  It  was  intended  by  the  parties  in  their  agreement  to  make  the  annul- 

ment conclusive  without  regard  to  the  ground  upon  which  it  was 
made.  Where  the  decision  of  an  officer  is  manifestly  intended  to  be 
considered  as  final,  it  will  be  so  treated  and  enforced  by  a  court,  even 
though  it  may  not  be  expressly  declared  to  be  final,  especially  When 
it  is  made  the  basis  or  condition  precedent  to  some  final  action  by 
one  of  the  parties.  (Kihlberg  v.  United  States,  97  U.  S.,  398; 
Sweeney  v.  United  States,  100  U.  S.,  618;  Mercer  v.  Harris,  4  Neb., 
82;  Korf  v.  Sull,  70  111.,  422;  McAuley  v.  Carter,  22  111.,  57; 
Faunce  v.  Burke.  16  Pa.  St.,  469.) 

The  cases  of  Cincinnati  S.  Ry.  Co.  v.  Cummings,  MS.  Op.,  a;id 
Memphis,  &c ,  R.  Co  v.  Wilcox,  48  Pa.  St.,  12;  Stephenson  v.  B.  F. 
&  M.  Ins.  Co.,  54  Me.,  69,  commented  on. 

2.  If  two    interpretations  can    he  given    to  a  contract,   one   of  which 

avoids  it.  and  the  other  sustains  it,  the  courts  will  always  give  that 
interpretation  which  will  uphold  the  contract.  (Wharton  on  Con- 
tracts, vol.  1,  .sec.  887,  and  vol.  2,  sec.  665;  Bruce  v.  Holbert,  3 
Men.,  65.) 

3.  All  contracts  should  be  interpreted  with  a  view  to  the  intention  of  the 

parties,  and  the  language  which  is  used  should  receive  a  common 
sense  interpretation.  (Hildreth  v.  Forrest,  4  J.  J.  Mar.,  219; 
Hunter's  admr  v.  Miller's  ex'r.  6  B.  M,,  619;  Shultz  v.  Johnson, 
5  B.  M.,  499;  Meriwether  v.  Lewis,  9  B.  M.,  168.) 
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4.  A  contract  to  perforin  work  to  the  aaiisfaelion  of  the  employer  is 
enforceable.  (Stadhai'd  v.  Lee,  3  Best  &  Smith,  864;  Brown  v. 
Foster,  118  Mass.,  186;  Zaleski  v.  Clark,  44  Conn.,  218;  Cline  v. 
Libby,  46  Wis.,  128;  Tyler  v.  Ames,  6  Lans.  (N.  Y.),  280;  Gibson 
V.  Crannage,  89,  Mich.,  49.) 

6.  There  was  no  necessity  for  notice  to  the  contractors  that  the  company 
or  the  engineer  was  going  to  consider  the  question  of  whether  or  not 
they  were  satisfied  in  the  matters  left  to  them.  This  was  not  a  case 
of  arbitrament.  (Collins  v.  Collins,  26  Beavan,  806;  Curry  v. 
Lack}-,  36  Mo.,  389;  Ghnred  v.  Doniphan,  10  Mo.,  164;  Scott  v. 
Corporation  of  Liverpool,  60  Eng.  Ch'y,  334;  Waiters  Actions  and 
Defenses,  vol.  6,  p.  606;  Rapalje  &  Laurence's  Law  Dictionary,  vol. 
1,  p.  76;  Burrill's  Law  Dictionary,  vol.  1,  p.  86;  Bacon's  Abridg- 
ment, vol.  1,  p.  201;  Comyn*s  Digest,  vol.  1,  p.  234;  Korf  v.  Sull, 
70  111.,  420,  424;  Norton  v.  Gale,  96  111.,  633;  California,  &c..  Church 
V.  Sitz,  16  Pac.  Rep.,  841;  Green  v.  Moore,  64  Pa.  St.,  90;  Palmer  ?. 
Clark,  106  Mass.,  389;  Brink  v.  Ins.  Co.,  6  Rob.  (N.  Y.),  128. 

Even  in  admitted  cases  of  arbitration  the  rule  of  requiring  notice 
is  not  without  exception.  (Morse  on  Arbitration  and  Award,  p.  143; 
Eads  V.  Williams,  31  Eng.  L.  &  E.,  207;  Tittenson  v.  Peat,  3  Atkyns, 
329,  380;  Miller  v.  Kennedy,  3  Rand.,  6.) 

Cases  commented  on :  M.  W.  P.  &  L.  Turnpike  Co.  v.  Waters,  6 
Dana,  62;  McMahon  v.  N.  Y.  &  E.  R.  Co.,  20  N.  Y.,  462;  Collins  v. 
Vanderbilt,  8  Bosw.,  813;  Wilson  v.  York  &  M.  L.  R.  Co.,  11  Gill  & 
Johns.  (Md.),  74;  Herrick  v.  Belknap  and  Vermont  Cent.  R.  Co.,  27 
Vt.,  673. 

6.  The  fact  that  the  engineer  was  interested,  being  a  stockholder  in  the 

defendant  company,  did  not  deprive  him  of  the  right  to  decide  the 
questions  referred  to  him  by  the  contract.  (Ranger  v."N.  W.  Rail- 
way Co.,  6  House  of  Lords  Cases,  72.) 

7.  Even  if  it  was  the  duty  of  the  engineer  to  give  the  contractors  notice, 

it  is  too  late,  after  the  engineer's  report  has  been  made,  and  the 
company  has  taken  final  action,  to  impeach  that  action,  by  showing 
that  the  engineer  had  failed  to  do  something  he  ought  to  have  dt>ne 
before  making  the  report,  unless  it  be  als<»  shown  that  the  Bridfije 
Company,  before  taking  final  action,  knew  of  the  omission  of  the 
engineer. 

8.  The  failure  to  annul  before  the  first  day  of  October,  1888,  was  not  a 

waiver  of  the  right  to  do  so  on  the  ground  that  it  appeared  to  the 
engineer  that  the  work  was  not  progressing  with  sufficient  speed. 
That  ground  of  annulment  has  reference  exclusively  to  the  rate  of 
progress,  and  that  rate  is  just  as  easily  a.scertainable  after  the  expira- 
tion of  the  contract  period  as  before.  (E.  &  P.  Railroad  Co.  v. 
Geoghegan,  9  Busli,  66.) 

Cases  commented  on:  Walker  v.  London  &  Northwestern  R.  R. 
Co.,  L.  R.,  1,  C.  P.  D.;  Clark  v.  Smith,  1  DeGex,  J.  &  S.,  409. 
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9.  The  appellant  still  had  the  right  to  annul  on  the  report  of  the  engineer 

after  the  contract  limit  had  passed  because  the  right  to  do  so  was 
preserved  by  a  special  agreement. 

10.  Errors  of  the  court  in  admitting  testimony  were  not  cured  by  the 
instructions.  (Flint  v.  Commonwealth,  81  Ky.,  186;  Becker,  &c..  v. 
Crow,  &c.,  7  Bush,  198;  Coppage  v.  Commonwealth,  8  Bush,  688; 
Kennedy  v.  Commonwealth,  14  Bush,  861.) 

11.  The  contract *did  not  give  plaintiffs  the  right  to  use  Bowling  Green 

stone,  and,  therefore,  the  position  taken  by  them  in  regard  to  the 
use  of  that  stone  was  a  practical  refusal  by  them  to  execute  the  work 
under  the  contract,  and,  therefore,  they  have  no  right  to  maintain 
this  action  on  the  contract,  and  the  court  should  have  given  a  per- 
emptory instruction  to  find  for  defendant. 

12.  There  can  be  no  recovery  for  unestimated  work,  because  the  plaintiffs' 
pleadings  are  not  sufficient  to  support  a  judgment  for  any  amount  on 
that  account. 

18.  The  court  erred  in  submitting  to  the  jury,  by  its  instructions,  the 
question  as  to  the  reasonableness  of  the  time  of  annulment,  as  the 
uncontradicted  evidence  removes  that  question. 

The  case  of  Randel,  Jun.  v.  Chesapeake  &  Delaware  Canal  Co., 
1  Har.,  233,  commented  on. 

The  court  also  erred  in  instructing  the  jury  that  "  the  contractors 
had  the  right  to  have  the  whole  work  laid  out  for  them,  and  to  work 
on  all  parts  of  it  at  once,"  etc.,  as  the  instruction  is  contradictory  and 
misleading,  is  purely  abstract,  and  places  a  construction  upon  the 
contract  different  from  that  placed  upon  it. by  the  parties. 
14-  The  court  erred  in  its  instructions  as  to  measure  of  damages.  Where 
the  contractor  has,  without  his  fault,  been  prevented  by  the  employer 
from  completing  the  work,  he  is  limited  to  contract  prices  for  the 
work  done,  and  to  such  sum  as  he  may  show,  with  reasonable  cer- 
tainty, he  could  have  made  by  way  of  profits.  (Weston  v.  Sharp^  14 
B.  M.,  144;  Doolittle  &  Chamberlain  v.  McCullouc:h,  12  Ohio  St., 
860;  Alder,  &c.,  v.  Keightley,  15  M.  &  W.,  177.) 

And  as  a  contractor  can  not  recover  more  than  the  contract  rate 
by  showing  that  the  work,  economically  done,  actually  cost  more, 
he  certainly  can  not  recover  expenditures  which  in  no  way  tended  to 
promote  the  work. 

No  damage  ought  to  be  allowed  for  a  breach  of  contract  except 
such  as  can  be  directly  traced  to  the  breach  of  the  contract  and  which 
was  within  the  contemplation  of  the  parties  at  the  time  the  contract 
was  made.  (Addison  on  Contracts,  sec.  488 ;  Sutherland  on  Damages, 
vol.  1,  p.  74;  Oreenleaf  on  Evidence,  vol.  2,*  sec.  26G;  Hadley  v. 
Baxendale,  9  Excheqr.,  841 ;  E.  &  P.  R.  Co.  v.  Pottinger,  10  Bush, 
188.) 

Cases  commented  on:  Behan  v.  United  States,  110  U.  S.,  888;  Ken- 
yon  Bank-note  case,  79  Va.) 
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14.  The  court  erred  in  allowing  the  jury  to  find  interest.  (Smith  v. 
Leary,  Hardin,  518;  Murray  v.  Ware's  Adni'r,  1  Bibb,  826;  Carl- 
mill  V.  Brown,  1  Mar.,  576;  Neal  v.  Keel's  Ex's,  4  Mon.,  168;  Harris 
V.  Ogg,  1  J.  J.  Mar.,  412 ;  Ormsby  &  Castlenian  v.  Johnson,  1  B. 
Mon.,  80;  Lewis  v.  Rountree,  79  N.  C,  122;  White  v.  Miller,  71  N. 
Y.,  118;  s.  c,  78  N.  Y.,  894.) 

Cases  commented  on:  Jackson  v.  Holliday,  1  B.  M.,  80;  Patrick  v. 
Clay,  4  Bibb,  246;  Brown  v.  McClellan,  1  Man  48;  Handy  v. 
Chambers,  1  Litt.,  868;  Morford  v.  Ambrose,  8  J.  J.  Mar.,  690; 
Whittemore  v.  Stout.,  7  Dana,  236;  Taylor  v.  Knox,  1  Dana,  891; 
Field  V.  Burnam,  3  Bush,  518;  Adams'  Express  Co.- v.  Milton,  11 
Bush,  60. 

H.  W.  BRUCE  OP  COUNSEL  on  same  side. 

BROWN,  HUMPHREY  &  DAVIE  for  appellees. 

1.  The  clause  of  the  contract  which  authorized  the  company  to  annul  the 

contract  and  forfeit  the  contractors'  property,  in  case  it  should  appear 
to  the  Company's  engineer  that  the  work  "did  not  progress  with 
sufficient  speed  or  in  a  proper  manner,"  meant  a  manner  of  progress 
sufficient  to  insure  the  completion  of  the  work  by  the  contract  time, 
October  1,  1883,  nnd  "proper  manner"  had  relation  only  to  the  rate 
of  progress  and  time  of  completion,  and  not  to  the  quality  of  the 
work,  (Walker  v.  London  &  N.  W.  R.  R.,  Law  Reports,  1  Common 
Pleas  Division,  518.) 

2.  As  that  clause  was  only  intended  to  give  the  engineer  such  power  as 

would  enable  him  to  insure  the  completion  of  the  work  within  the 
contract  time,  the  company  could  not  declare  a  valid  annulment  and 
forfeiture  unless  it  did  so  before  the  expiration  of  the  contract  time 
for  completion.  The  failure  of  the  company  to  annul  before  that 
time  was  an  expiration  and  waiver  forever  of  all  right  to  annul  and 
forfeit  under  that  clause.  (Walker  v.  London,  Ac.,  R.  R.,  Law  Re- 
ports, 1  Com.  PI.  Div.,  518;  Clark  v.  Leech,  1  DeGex,  J.  &  S.,  409; 
Grant  v.  Savannah  R.  R.,  61  Ga.,  348;  Rorer  on  Railroads,  468; 
Phillips  V.  Seymour,  91  U.  S.,  651 ;  Gallagher  v.  Nichols,  60  N.  Y., 
448;  Bellamy  v.  Ragsdale,  14  B.  M.,  365;  E.  &  P.  R.  R.  v.  Geohegan, 
9  Bush,  56.) 
8.  The  annulment  under  that  clause  was  void  also  upon  the  ground  that 
the  contractors  were  not  given  notice  and  opportunity  to  be  heard 
by  the  engineer  or  board  of  directors  of  the  company  before  the 
forfeiture.  The  law  implies  that  the  contractors  shall  have  an  oppor- 
tunity to  appear  and  state  their  side  to  the  arbitrator,  with  such 
explanations  as  might  have  a  beneficial  tendency  to  guide  his  judg- 
ment to  a  fair  and  just  result.  (Rorer  on  Railroad.^  464 ;  Waters  v. 
Turnpike,  6  Dana,  69;  Wood  on  Railroads,  999;  McMahon  v.  Erie 
R.  R.,  20  N.Y.,  468;  Wilson  v.  Maryland  R.  R.,  11  Gill  &  Johns.,  74; 


Digitized  by  VjOOQIC 


Vol.  88.]  JANUARY  TERM,  1889.  311 

Henderson  Bridge  Company  v.  O'Connor  &  McCulloch. 


Dormey  v.  Knowder,  65  Iowa,  722;  Curtis  v.  Sacramento,  64  Cal., 
102;  Day  v.  Hammond,  67  N.  Y.;  Thomas  v.  WoBtern  R.  R.,.26; 
N.  J.  Eq.,  568;  Dickson  v.  R.  R.,  7  W.  Va.,  890.) 

4.  Even  if  the  company  had  the  right  to  annul  under  that  clause  after 

the  expiration  of  the  contract  time  of  completion,  the  annulment 
would  be  void  if  the  failure  of  the  contractors  to  progress  with  suffi- 
cient speed  or  in  a  proper  manner  was  occassioned  in  part  or  wholly 
by  obstructions  or  other  fault  of  the  company  or  its  agents;  and  the 
.  decision  as  to  whose  fault,  in  whole  or  in  part,  caused  the  failure  to 
so  progress  is  not  left  to  the  engineer  or  the  company,  but  is  to  be 
decided  by  the  courts,  (Walker  v.  London  R.  R.,  Law  Reports,  1 
Cora.  Pleas  Div.,  518;  Roberts  v.  Bury,  Commissioner,  Law  Reports, 
6  Com.  Pleas  Cases,  310.) 

5.  The  company's  engineer  and  directors  were  biase^  in  favor  of  the 

company,  and  were  not  impartial,  and  hence  their  judgment  of 
forfeiture  was  void.  (Waters  v.  Turnpike  Co.,  6  Dana,  68;  County 
V.  Herms.  108  111.,  162.) 

6.  The  engineer  and  directors  of  the  company  were  not  given  the  power 

under  that  clause,  or  elsewhere,  to  conclusively  determine  the  duties 
and  rights  of  the  contractors;  and  their  construction  as  to  the  legal 
effect  of  the  contract  is  not  binding  on  the  contractors ;  and,  as  their 
notion  was  occasioned  by  a  wholly  erroneous  and  mistaken  view  of 
the  respective  rights  and  duties  of  the  parties,  their  judgment  of 
annulment  and  forfeiture  was  void.  "(Galveston  R.  R.  v.  Henry,  65 
Texas,  691;  McElroy  v.  Knott,  18  111.,  147;  Alton  R.  R.  v.  North- 
<'ott,  15  111.,  49;  Lloyd's  Law  of  Building,  29;  17  Ohio,  385.) 

7.  The  said  clause  does  not  in  express  terms  make  the  declaration  of  the 

engineer  or  the  judgment  of  the  directors  conclusive;  and  in  the 
absence  of  such  express  provision  the  court  will  construe  it  to  be 
prima  facie  only,  and  subject  to  be  overthrown  by  evidence  of  error. 
(Memphis  R.  R.  v.  Wilcox,  48  Pa.  St.,  161 ;  Abbott's  Trial  Evidence, 
371;  Glaucas  v.  Black,  50  N.  Y.,  151;  Shearman  v.  Mayor,  1  Com- 
stock,  316;  Bigler  v.  Mayor,  16  N.  Y.  Supreme  Ct.,  259;  Sloan  v. 
Haydon,  110  Mass.,  H3;  Cin.  R.  R.  v.  Cummings,  6  Ky.  Law  Re- 
porter, 441.) 

8.  If  tlyit  clause  be  construed  as  conclusive,  so  as  to  oust  the  courts  of 

jurisdiction,  and  to  leave  the  rights  of  the  one  party  to  be  finally 
decided  by  the  other  party,  it  would  be  repugnant  to  the  life  of  the 
contract,  against  public  policy,  and  void.  (Stevenson  v.  Pisratawa 
Ins.  Co.,  64  Maine,  69;  President  Canal  Co.  v.  Coal  Co.,  50  N.  Y., 
266;  Dines  v.  Grand  Junction,  3  House  of  Lords  Cases,  759;  105 
Mass.,  219:  Ranger  v.  Great  Western.  22  Eng.  L.  &  Eq.,  35;  Scott 
V.  Corporation,  3  DeGex  &  Jones,  384;  1  Redfield  on  Railways,  454; 
Kistnor  v.  Indianapolis  R.  R.,  88  Ind,.  460;  Dugan  v.  Thomas,  76 
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Me.,  221;  Chamberlain  v.  Connecticut  R.  R.,  64  Conn.,  472;  Starkey 
V.  DeGoff,  22  Minn.,  481;  Smith  v.  R.  R.,  86  N.  H.,  458.) 

9.  The  attempted  annulment  under  that  clause  for  failure  to  so  progress 

as  to  complete  in  the  contract  time  was  void,  also  because  of  the 
radical  changes  in  the  nature  of  the  work,  in  converting  it  from  a 
"draw"  to  a  "through"  bridge.  The  contractors  never  agreed  to 
build  the  more  extensive  and  difficult  bridge  within  the  same  time 
as  the  original  bridge;  and  no  annulment  and  forfeiture  could  be 
imposed  for  failing  to  progress  with  such  speed  as  to  do  so.  (Thorn- 
hill  V.  Neats,  98  Eng.  Com.  Law  R.,  846;  Lloyd  on  Building  64, 101; 
Doyl  V.  Halpin,  1  Jones  &  Spencer,  866;  Green  v.  Haines,  1  Hilton^ 
264;  Smith  v.  Gugerty,  4  Barbour,  621;  Manfg  Co.  v.  U.  8.,  17 
Wall.,  592;  U.  S.  v.  Mueller,  113  U.  S.,  166;  Waring  v.  Manchester, 
2  Hall  &  Twejl,  289;  Cook  County  v.  Harmes.  108  111.,  167.) 

10.  The  radical  change  of  the  plans  from  the  bridge  originally  contracted 

for;  the  making  of  the  new  contract  for  the  different  bridge  in  June, 
1888;  the  company's  obstructions  and  delays  for  Congressional  action, 
for  pecuniary  reasons,  and  for  other  purposes;  the  failure  of  the 
company  to  declare  an  annulment  before  the  original  completion 
time;  the  action  of  the  company  in  allowing  or  inducing  the  con- 
tractors to  continue  their  labor  and  expense  upon  the  company's 
bridge  after  the  contract  time  of  completion  had  passed,  constituted 
an  irrevocable  waiver  of  the  time  clause  of  the  contract,  and  of  all 
right  to  annul  or  forfeit  because  of  anything  that  had  theretofore 
occurred;  and  the  only  obligation  upon  the  contractors  thereafter 
was  to  make  reasonable  efforts  to  complete  the  work  in  a  reasonable 
time.  (Walker  v.  London,  R.  R.,  Law  Reports,  1  Com.  Pleas  Div.,. 
618;  Lockhart  v.  Ogden,  30  Cal.,  648;  Ex.  Parte  Newitt,  Law  Re- 
ports, 16  Chancery  Division,  622;  Marsden  v.  SamlH?ll,  48  Law 
Times  Rep.,  120;  Eyster  v.  Parrott,  88  111,  517;  Grant  v.  Savannah 
R.  K,  51  Ga.,  348;  Commissioners  v.  Rhodes,  26  Ohio  St.,  410;  Doyle 
V.  Halpin,  1  Jonos  &  Spencer,  366;  and  cases  cited  ante.) 

11.  In  determining  whether  the  contractors  were  well  and  truly  comply- 
ing with  and  performing  the  stipulations  of  the  contract,  or  progress- 
ing with  sufficient  speed  and  in  a  proper  manner  to  complete  tho 
work  in  a  reasonable  time,  allowance  is  to  be  made  for  the  obstruc- 
tion.«s,  ha;cards  and  accidents,  expected  and  unexpected,  which  the 
contractors  had  gone  through  or  might  be  reasonably  expected  Ui 
encounter,  and  for  all  difficulties  and  necessary  delays,  whether  known 
to  the  parties  in  advance,  or  which  the  unknown  future  might 
develop.  They  were  entitled  to  »'so  much  time  as  would  be  neces- 
sary under  the  circumstances  to  do  conveniently  what  the  contract 
retjuired  to  be  done."  (Blackwell  v.  Poster,  2  Met.,  Ky.,  89;  Com- 
missioners V.  Rhodes,  26  Ohio  St.,  410;  Gcxxlall  v.  Streeter,  16  N. 
H..  97.) 
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12.  When  the  new  agreement  of  June,  1883,  for  the  new  plan  of  bridge 
was  entered  into,  there  was  no  contract  made  that  the  work,  or  any 
particular  portions  of  it,  should  be  completed  by  any  fixed  dates,  nor 
that  there  should  be  any  right  of  annulment  and  forfeiture  if  they 
were  not  completed  by  such  dates.  The  work  was  left  to  be  com- 
pleted in  a  reasonable  time,  the  parties  being  hopeful  and  anxious  to 
finish  it  by  the  early  part  of  1885,  if  it  could  reasonably  be  done. 
(Minneapolis  Gas  Co.  v.  Kirr,  122  U.  S.,  808.) 

18.  That  clause  of  the  original  contract  which  allowed  the  company  to 
annul  and  forfeit  upon  the  declaration  of  its  engineer  that  the  work 
did  not  progress  with  the  speed  or  in  a  manner  sufficient  to  complete 
the  work  within  the  contract  time  was  only  agreed  to  with  reference 
to  that  original  time,  and  ceased  to  exist  when  that  time  clause  was 
waived.  It  was  never  agreed  that  that  clause  should  continue  and 
be  applicable  to  the  new  contract  of  June,  1883,  under  which  the 
work  was  only  to  be  completed  in  a  retisonable  time,  and  no  forfeiture 
could  be  imposed,  after  the  origin*^  contract  time  expired,  on  the 
ground  that  the  work  did  not  then  progress  with  a  speed  or  in  a 
manner  sufficient  to  complete  the  bridge  in  a  reasonable  time. 
(Walker  v.  London  R.  R.,  Law  Reports,  1  Com.  Pleas  Div.,  518; 
Doyle  V.  Hal  pin,  1  Jones  &  Spencer,  366.) 

14.  The  other  clause,  which  provided  that  the  contract  might  be  annulled, 
and  the  contractors'  property  forfeited  by  the  company  in  case  the 
contractors  "should  not  well  and  truly,  from  time  to  time,  comply 
with  and  perform  the  terms  of  the  contract,"  did  not  make  the 
company  or  its  engin€*er  the  judge  as  to  such  compliance  or  perform- 
ance, but  left  it  for  the  courts  to  decide.  (Walker  v.  London  R.  R., 
Li.  R.,  1  Com.  Pleas  Div.,  518;  Roberts  v.  Bury  Commissioners,  L.  R., 

5  Com.  PI.  Cases,  310.) 

16.  No  annulment  or  forfeiture  could  be  made  under  that  clause,  if  the 
failure  of  the  contractors  to  well  and  truly,  from  time  to  time,  comply 
with  and  perform  the  terms  of  the  contract  was  occasioned,  or 
was  in  part,  contributed  to,  by  the  fault  of  the  company  itself  or  its 
agents  or  employes.     (Roberts  v.  Bur\'  Commissioners,  Law  Reports, 

6  Com  Pleas  Cases,  310;  Weeks  v.  Little,  89  New  York.  o09;  Holmes 
V.  Guppy,  3  Mces  &  Welsby,  386;  Doyle  v.  Hulpin,  1  Jones  & 
Spencer,  853;  Russell  v.  Debaudiere,  10<>  Eng.  Com.  Law.  Law  R., 
203;  Howard  v.  Wilmington  R.  R.,  1  Gill,  312;  Mc Andrews  v. 
Tibbatts,  30  N.  J.,  Law,  109;  E.  <&  P.  R.  R.  v.  Pottinger,  10  Bush, 
186;  Waring  v.  Manchester  R.  R.,  2  Hall  &  Twell,  239;  U.  S.  v. 
Peck,  102  U.  8.,  64;  Lon.  R.  R.  v.  Donnegan,  111  Ind.,  179;  Harvey 
V.  U.  8.,  8  Court  of  Claims,  501;  Smith  v.  Gugerty,  4  Barbour,  615: 
Blanchard  v.  Blackstone,  102  Mass.,  347.) 

16.  The  failure  of  the  company,  after  November,  1883,  to  make  out  and 
pay  to   the   contractors  the   monthly  estimates  which   the   contract 
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required  was  a  radical  breach  and  repudiation  of  the  contract  by  the 
company,  and  while  such  failure  continued  the  contractors  were  not 
bound  to  do  any  fui*ther  work,  and  the  company  was  thereby  and 
thereafter  precluded  from  annulling  or  forfeiting  for  want  of  progress 
or  speed,  or  compliance  or  performance  by  the  contractors,  (Faut«: 
V.  Burk,  16  Pa.  St.,  469;  Canal  Co.  v.  Gordon,  6  Wall.,  561 ;  Howard 
V.  Del.  Canal,  1  Gill,  343;  Phillips  v.  Seymour,  91  U.  S^  649;  E.  & 
P.  R.  R.  V.  Pottinger,  10  Bush,  186;  Randall  v.  Chesapeake  Canal,  1 
Harrington,  271 ;  Hale  v.  Front,  35  Cal.,  24;  Springton  Turnpike  v. 
Riley,  8  Ky.  Law  Reporter,  267;  Grand  Rapids  R.  R.  v.  Van  Dusen, 
29  Mich.,  444.) 

17.  The  provision  of  the  contract  that  in  the  event  of  such  annulment 
the  unpaid  part  of  the  value  of  the  work  done  shall  be  forfeited  to 
the  company  was  only  applicable  to  the  reserved  fifteen  per  cent., 
and  did  not  apply  to  the  eighty-five  per  cent,  of  work  done  after 
November,  1883,  and  which  the  company  had  refused  to  estimate, 
and  withheld  in  violation  of  the  contract.  (£.  &  P.  R.  R.  v.  Geohe- 
gan,  9  Bush,  57;  Geiger  v!  Western  R.  R.,  41  Md.,  6;  Ricker  v. 
Fairbanks,  40  Maine,  43;  Pluta  R.  R.  v.  Howard,  13  Howard,  340.) 

18.  The  radical  changes  in  the  plans  of  the  work,  the  making  of  the  new 
contract,  the  waiver  of  the  time  clause  of  the  original  contract,  the 
waiver  of  the  rights  of  annulment  and  forfeiture  for  failure  to  com- 
plete in  the  original  time,  and  the  company's  violation  of  the  contract 
by  refusing  to  make  or  pay  estimates,  put  an  end  to  any  right  of  the 
company  to  claim,  either  as  a  forfeiture  or  as  liquidated  damages,  the 
reserved  fifteen  per  cent,  of  the  contractors*  money.  (E.  &  P.  B.  R. 
v.  Pottinger,  10  Bush,  186;  1  Howard  v.  Delaware  Canal  Co.,  1  Gill, 
842;  Roberts  v.  Bury  Commissioners,  L.  R.,  5  Com.  PI.  Cases,  810; 
Waring  v.  Manchester  R.  R.,  2  Hall  &  Twell,  289.) 

19.  Any  right  that  the  company  had  to  annul  and  forfeit  because  of  an 
engineer's  report  that  the  work  did  not  progress  with  sufficient  speed, 
or  in  a  proper  manner  to  complete  it  within  the  original  contract 
time,  or  within  a  reasonable  time,  and  any  right  which  the  company 
had  to  forfeit  because  the  contractor  failed  at  any  time  to  well  and 
truly  comply  with  and  perform  the  terms  of  the  contract,  had  to  ho 
declared  and  exercised  promptly  within  a  reasonable  time  after  the 
company  or  its  agents  learned  of  such  failure  to  perform  or  comply. 
If  the  company  permitted  the  contra<'tors  to  continue  to  invest  their 
labor  and  money,  and  to  increase  the  fifteen  per  cent,  reserve  for 
forfeiture,  it  thereby  waived  its  right  to  annul  and  forfeit.  (Randall 
V.  Chesapeake  Canal,  1  Harrington,  153,  276,  310;  Marsden  v.  Sam- 
bell,  48  Law  Times  R.,  120;  GBllagher  v.  Nicolls,  60  New  York,  448.) 

20.  The  provisions  of  the  contract  placing  the  work  in  the  hands  of  the 

contractors  to  be  completed  in  a  fixed  time,  providing  for  it  to  pro- 
c('0(\  from  both  shores  at  once,  directing  the  company's  engineer  to 
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lay  out  the  work  for  the  contractors,  and  einpr  «rering  the  pnginocM*  to 
direct  the  application  of  force  to  any  portic.n  of  the  work,  and  to 
order  the  increase  or  diminution  of  force  at  any  point,  implied  that 
the  contractors  should  not  be  unreasonably  restrictwl  or  retarded  in 
the  performance  of  it;  and  the  company's  engineer  had  no  right 
to  refuse  to  permit  work  on  the  shoi*e  piei-s,  nor  to  compel  work  on 
the  river  piers  at  unreasonable  times,  nor  to  arrest  the  shore  work 
or  other  work  under  color  of  diminishing  force  at  a  particular  point, 
nor  to  prevent  the  entire  force  the  contractors  had  or  desired  from 
being  employed  somewhere  all  the  time.  ( Warner  v.  Wilson,  4  Cal., 
310;  Mansfield  v.  N.  Y.  R.  R.,  102  N.  Y.,  213;  Clark  v.  Mayor,  3 
Barbour,  291;  4  ComsU^k  339;  Dubois  v.  Del.  Canal,  4  Wendell, 
286;  Cook  County  v.  Hermes,  108  111.,  167;  Hunt  v.  Pa.  R.  B.,  51 
Pa.  St.,  475;  2  Woods'  Railway  Law,  1009,  1111,  4  Selden,  222; 
Weeks  V.  Little,  89  N.  Y.,  669;  Blanchard  v.  Stone,  102  Mass.,  847; 
Lon.  R.  R.  v.  Donnegan,  111  Ind.,  187;  E.  &  P.  R.  R.  v.  Pottinger, 
10  Bush,  186;  Blanchard  v.  Blackstone,  102  Mass.,  347;  Harvey  v. 
U.  S.,  8  Court  of  Claims,  501.) 

21-  The  contractors  did  not  at  any  time  refuse  to  go  on  with  the  work 
unless  allowed  to  use  the  Bowling  Green  stone,  nor  did  they  refuse 
to  go  on  with  the  work  unless  they  were  paid  the  difference  between 
the  cost  of  the  stone  exacted  and  Bowling  Green  stone,  nor  did  they 
ever  abandon  the  Avork.  The  negotiation  for  an  increase  in  the  price 
of  stone  was  made  by  the  contractors  as  a  itjturn  proposition  in 
answer  to  a  proposition  from  the  Company  in  January,  1884,  t(» 
make  a  new  contract  by  which  the  contractoi*s'  right  to  take  a 
reasonable  time  to  complete  the  work  was  to  be  surrendered,  and 
they  were  to  agree  to  complete  each  specified  pier  in  a  certain  order 
and  at  a  certain  date.  That  counter-proposition  of  the  contractors 
was  neither  a  breach  of  the  contract  nor  an  abandonment  of  it. 
(Murray  v.  Harwa}-,  56  N.  Y.,  347;  Robinson  v.  Paige,  3  Russell, 
114;  Hawkins  v.  U.  8.,  96  U.  S.,  697;  Wheeler  v.  New  Brunswick 
R.  K.,  115  U.  S.,  37 ;  Dingley  v.  Oler,  117  U.  S.,  490;  Freeth  v.  Burr, 
Law  Reports,  9  Com.  Pleas,  218.) 

22.  Even  if  the  contractors  had  said  that  they  expected  on  the  final 
settlement  to  assert  a  claim  to  be  paid  an  extra  allowance  for  the 
more  expensive  stone  (which  they  did  not  do  except  as  a  part  of  the 
said  counter-proposition),  it  would  not  have  prejudiced  their  right  or 
justify  an  annulment.  (Hawkins  v.  IT.  S.,  96  IT.  8.,  697;  Murray  v. 
Harway,  66  N.  Y.,  347.) 

28.  At  the  time  that  counter-negotiati<m  for  an  increase  in  the  price  of 
stone  was  made,  the  company  was  in  default  in  various  ways,  and 
had  broken  the  contract  by  failing  to  make  or  pay  monthly  esti- 
mates; and  the  contractors  had  the  right  to  negotiate  with  the  com- 
pany for  new  terms,  and  the  company  was  in  no  position  to  annul  or 
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forfeit.     (Howard  v.  Del.  Co.,  1  Gill,  848;  E.  &  P.  R.  R.  v.  Pottinger, 

10  Bush,  186;  Paunts  v.  Burk,  16  Pa.  St.,  469.) 

24.  When  the  new  contract  was  made  in  June,  1883,  for  the  different 
** through"  bridge,  it  was  left  open  for  arbitration  how  much  the 
contract  price  per  cubic  yard  for  the  masonry  should  be  increased  by 
reason  of  the  said  change.  The  company  having  violated  the  con- 
tract, and  rendered  the  carrying  out  of  that  arbitration  contract 
impracticable,  the  additional  price  to  be  added  to  the  stone  was 
proper  to  be  settled  in  this  suit.  (Humaston  v.  American  Tel.  Co., 
20  Wallace,  20.) 

26.  The  proper  measure  of  damages  in  a  case  like  this  is  that  the  con- 
tractor who  has  been  wrongfully  stopped  from  completing  the  work, 
and  thereby  getting  back  his  money  invested  and  getting  his  profits, 
is  entitled  to  recover  the  net  amount  he  has  prudently,  fairly  and  in 
good  faith  invested  in  the  work,  so  as  to  be  made  whole;  and,  in 
addition,  the  net  profits  which  it  can  be  shown  with  reasonable 
certainty  that  he  would  have  made  had  he  been  permitted  to  com- 
plete the  work.  The  company  is  estopped  to  deny  his  right  to 
recover  his  expenditures,  whether  he  would  have  made  profits  or  not. 
(United  States  v.  Behan,  110  U.  S.,  838;  Sutherland  on  Damages, 
181,  182;  Kendall  v.  Commissioners,  79  Va.,  663;  E.  &  P.  R.  R.  v. 
Pottinger,  10  Bush,  186;  Sanger  v,  Chicago,  63  111.,  506.  Bulklcy  v. 
U.  S.,  7  Ct.  Claims,  648;  Kelly  Bridge  Co.  v.  U.  S.,  16  Court  Claims, 
206;  Brent  V.  Parker,  1  Southern  Reporter,  783;  Phillips  v.  Seymour, 
91  U.  S.,  646;  High  v.  U.  S.,  8  Court  of  Claims,  819;  Jones  v.  U.  S., 
1  Court  Claims,  266;  Addison  on  Contracts,  881;  Hambly  v.  Del.  R. 
R.,  21  Fed.  Reporter,  546.) 

26.  The  contractors  were  entitled  to  interest  upon  the  amount  of  their 
expenditures  from  the  date  of  the  company's  violation  of  the  contract. 
Interest  is  due  eo  nomine^  or  as  a  measure  of  damage  for  the  wrong- 
ful failure  to  pay.  (Henderson  Cotton  Co.  v.  Lowell  Machine  Shops, 
86  Ky.,  668;  Com.  v.  Collins,  12  Bush,  387;  Adams  Ex.  Co.  v.  Milton, 

11  Bush,  50;  Field  v.  Burnam,  3  Bush,  519;  Whitmore  v.  Stout,  7 
Dana.  240;  Morfoixl  v.  Ambrose,  3  J.  J.  Mar.,  692;  Kendall  v.  Com- 
missionftrs,  79  Va.,  563;  Praser  v.  Bigelow,  141  Mass.,  128;  Del.  R.  R 
V.  Barsom,  61  Pa.  St.,  381 ;  Dyer  v.  National  Co.,  118  U.  S.,  607;  Van 
Ren.saeller  v.  Jewett,  2  Selden,  186;  Dana  v.  Fielder,  12  N.  Y.,  40.) 

CHIEF  JUSTICE  LEWIS  delivered  the  opinion  of  the  coubt. 

December  7,  1881,  O' Conner  &  McDonald  made  a 
written  contract  with  the  Henderson  Bridge  Company 
to  construct  for  it,  by  October  1,  1883,  the  stone  abut- 
ments and  piers  of  a  bridge  across  the  Ohio  river  at 
Henderson,  Kentucky. 
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June  — ,  1883,  with  consent  of  the  company,  Mc- 
Donald retired,  and  McCulloch  took  his  place  as  mem- 
ber of  the  firm  and  party  to  the  contract. 

February  14,  1884,  the  company  attempted  to  annul 
the  contract,  and  did,  April  9,  1884,  take  possession, 
and  proceed  to  complete  the  work,  which  was  in  an 
unfinished  state. 

This  action  was  instituted  August  1,  1884,  by  O' Con- 
ner &  McCulloch,  to  recover  of  the  company  damages 
for  an  alleged  breach  of  contract,  and  after  a  jury  trial, 
lasting  from  November  3,  to  December  24,  1886,  a 
verdict  was  found  in  favor  of  plaintiffs  for  eighty-six 
thousand  eight  hundred  and  five  dollars  and  seventy- 
three  cents,  with  interest  thereon  from  April  9,  1884, 
making  the  sum  of  one  hundred  and  one  thousand 
eight  hundred  and  thirty-seven  dollars  and  fifty-eight 
cents,  for  which  the  judgment  appealed  from  was 
rendered. 

In  their  petition  appellees  allege  that  soon  after  the 
contract  was  made  O' Conner  &  McDonald  procured  the 
necessary  plant  and  materials,  and  following  direc- 
tions of  appellant's  engineer  as  to  the  order  of  doing  it, 
performed  a  large  and  valuable  portion  of  the  work 
during  the  year  1882,  and  up  to  June,  1883,  but  that 
api)ellant,  almost  from  the  beginning,  commence  and 
continued  in  the  following  manner  to  hinder  and  delay 
them  in  carrying  it  on,  as  provided  in  the  contract : 

1.  That  having  determined  to  so  change  the  origi- 
nal i)lan  as  to  make  a  through  instead  of  draw-bridge, 
necessitating  a  change  in  the  size  and  location  of  nearly 
every  pier,  appellant  commenced  in  the  spring  of  1882 
to  obstruct  progress  of  the  work  in  order  to  avoid 
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locating  the  foundations  until  an  act  of  Congress  could 
be  passed  authorizing  such  change,  which  was  not  done 
until  1883,  whereby  the  contractors  were  prevented 
pushing  the  work  at  most  available  places,  and  using 
men  and  materials  to  advantage. 

2.  That  although  the  work  was  bid  for  and  under- 
taken with  the  understanding  the  contractors  would 
not  be  required  to  use  stone  of  better  quality  or  more 
expensive  than  such  as  could  be  gotten  at  Hopkins- 
ville  and  Bowling  Q-reen  quarries,  api)ellant,  before 
the  working  season  of  1882  began,  notified  them  the 
Hopkinsville  stone  would  not  do,  and  refused  to  per- 
mit the  Bowling  Green  stone  used  except  for  a  small 
portion  of  the  work. 

3.  That  appellant  from  the  beginning  refused  to 
furnish  plans  for  shore  work,  although  the  contractors 
had  from  the  spring  of  1882  large  amounts  of  material 
ready  for,  and  requested  permission  to  do,  such  work. 

4.  That  great  expense,  labor  and  delay  were  caused 
by  the  manner,  not  contemplated,  in  which  the  con- 
tractors were  required  to  construct  caissons,  and  by 
negligence  and  mistake  of  appellant  in  other  ways 
specially  set  out  in  the  petition. 

It  is  further  stated  that,  in  the  spring  of  1883,  appel- 
lant notified  the  contractors  it  had  altered  the  plan  of 
the  bridge  so  as  to  conform  to  the  act  of  Congress  just 
passed,  and  pending  negotiations  about  prices  for  work 
to  be  done  according  to  the  new  plan,  McDonald  trans 
ferred  his  rights  and  interests  to  McCulloch,  and  a 
si)ecial  contract  in  writing  was,  June,  1883,  made  be- 
tween appellant  and  O'Connor  &  McCulloch  for  building 
the  foundations  and  piers  according  to  the  si)ecifica- 
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tions  of  the  original  contract  and  the  general  profile 
of  the  modified  plan,  made  part  of  the  new  contract, 
at  prices  specified  and  then  agreed  on,  and  which  are 
stated  in  the  petition.  That,  by  reason  of  delays  the 
contractors  had  been  previously  subjected  to,  and  the 
radical  change  in  the  i)lan  of  the  bridge,  it  was  imi)os- 
sible  to  complete  the  work  by  October  1,  1883,  and  the 
purpose  and  expectation  of  it  being  done  was  waived 
by  all  parties  at  the  time  of  the  June  contract,  and 
appellant  waived  the  provision  of  the  original  contract 
requiring  it,  and  agreed  said  work  might  and  could  be 
done  within  a  reasonable  time. 

It  is  further  stated  that  the  new  firm  at  once  pro- 
ceeded to  work  under  the  original  and  special  contract, 
though  the  latter  was  never  signed  by  either  party, 
obtained  large  amount  of  additional  material,  increased 
the  number  of  men,  and  in  all  respects,  to  the  extent 
allowed  by  appellant,  carried  on  the  work  as  rapidly 
as  practicable,  and  more  so  than  usual  for  such  work 
to  be  done,  but  that  appellant  still  refused  to  lay  out  or 
permit  them  to  do  shore  work  or  to  use  Bowling  Green 
stone,  and  although  they  continued  to  work  until  April 
9,  1884,  api)ellant  wrongfully  refused  to  make  or  cause 
made  any  estimate,  or  to  pay  them  any  part  of  what 
was  due  for  work  done  during  the  months  of  December, 
1883,  January,  February,  March  and  April,  1884. 

They  further  state  that,  while  in  peaceful  possession 
of  the  work  under  the  contracts,  ready  and  able  to  com- 
plete it  as  rapidly  as  they  had  undertaken  to  do,  appel- 
lant wrongfully  and  unlawfully,  with  a  large  number  of 
men,  and  by  force  and  violence,  took  possession,  and 
drove  them  from  said  work,  at  the  same  time  cutting 
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down  and  injuring  their  buildings  and  machinery. 
They  had,  in  order  to  do  said  work,  purchased 
and  constructed,  at  great  exi)ense  and  labor,  a  large 
and  peculiar  plant,  a  considerable  portion  of  which  was 
unfit  for  any  other  purpose,  and  exjiended  much  time 
and  meaiLs  in  hunting  for  and  operating  quarries, 
making  other  preparations  necessary  for  the  work, 
and  had  on  hand,  in  good  condition,  a  great  part  of 
the  materials  therefor,  but  that,  by  reason  of  said 
breach  of  contract  and  expulsion  from  the  work,  their 
plant,  equipment  and  preparations  became  of  much  less 
value,  and  they  lost  a  large  part  of  what  was  so  in- 
vested. That  if  they  had  been  allowed  to  complete 
said  work,  they  could  and  would  have  made  large 
profits  that  were  lost  by  said  act  of  appellant.  That 
the  reserve  of  fifteen  per  cent,  on  the  estimates  up  to 
November  30,  1883,  amounting  to  thirty-three  thousand 
seven  hundred  and  sixty  dollars  and  thirty-four  cents, 
and  also  the  amount  due  for  work  subsequently  done, 
have  been  withheld,  and  that  the  whole  loss  and 
damage  sustained,  after  deducting  what  has  been  paid 
to  them  by  appellant,  amounts  to  two  hundred  and 
sixty  thousand  dollars,  for  which  they  pray  judgment. 
We  have  referred  in  detail  to  the  various  grievances 
complained  of  in  the  i>etition,  as  well  as  to  the  elements 
of  damages  claimed  because,  in  respect  to  each,  a  ques- 
tion of  law  or  fact  was  made  and  passed  on  in  the 
lower  court ;  but,  before  answering,  appellant  moved  the 
court  to  strike  out  certain  portions  of  the  petition 
because  irrelevant,  which  was  sustained  in  part  only, 
and  also  moved  that  api)ellees  be  required  to  specify  the 
items  of  damages,  which  was  overruled,  and  whether, 
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and  to  what  extent,  the  rulings  of  the  lower  court  on 
tiiese  motions  were  erroneous  will  be  hereafter  con- 
sidered directly  or  incidentally. 

In  paragraph  3  of  the  answer  it  is,  in  substance, 
alleged  that  appellees  did  not  well  and  truly,  from  time 
to  time,  comply  with  the  terms  stipulated  in  the  con- 
tract of  I>ecember  7,  1881,  and  for  a  long  time  before 
February  14,  1884,  and  up  to  that  day,  it  appeared  to 
the  engineer  of  appellant  that  the  work  agreed  to  be 
done  in  said  contract  did  not  progress  with  sufficient 
«I)eed,  or  in  a  proper  manner,  and  on  that  day  said 
engineer  addressed  a  communication  to  the  president 
of  api)ellant  as  follows:  "I  have  heretofore  notified 
yon  orally  on  several  occasions,  I  now  notify  you 
m  writing,  that  the  contractors,  M.  J.  O'Connor  and  H. 
P.  McDonald,  and  J.  G.  McCuUoch,  assignee  of  H.  P. 
McDonald,  have  not  well  and  truly,  from  time  to  time, 
complied  with  and  i)erformed  all  the  terms  stipulated 
in  the  contract  between  them  and  the  Henderson  Bridge 
Company,  and  that  it  clearly  appears  to  me  that  the 
work  under  said  contract  does  not  progress  with  suffi- 
cient speed  or  in  a  proper  manner." 

That  said  communication  having  been  laid  before,  it 
was  resolved  by  the  boaitl  of  directors  of  appellant 
the  said  contract  be  annulled,  and  notice  thereof  be 
given  by  the  president,  and  that  thereby  said  contract 
did  become  null  and  void,  the  unpaid  part  of  the  value 
of  work  forfeited  to  appellant,  and  it  had  thereafter 
the  right  to  employ  another  person  to  complete  the 
work.  That  appellees  were  notified  of  the  action  of 
appellant  annulling  said  contract,  and  it  is  a  bar  to  the 
action. 

ird.  8&— 21 
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Whether  the  demurrer  was  properly  sustained  to 
that  paragraph  of  the  answer  depends  upon  the  con- 
struction of  that  part  of  the  contract  relating  to  the 
power  of  appellant  to  annul  the  contract,  which  is  as 
follows : 

"If  for  any  reason  whatever,  deemed  sufficient  to 
them,  the  Henderson  Bridge  Company,  through  their 
president  and  board  of  directors,  shall  think  fit  to  do 
so,  they  shall  have  the  privilege,  by  giving  the  con- 
tractors one  month's  notice  to  that  effect,  to  ^.nnul  the 
contract  and  discontinue  the  work,  or  continue  it  in 
such  manner  as  they  may  choose.  In  that  case  the 
contractor  will  be  entitled  to  payment  in  full  for  all  the 
material  delivered  and  work  done  at  bridge  site  or 
elsewhere,  and  the  Henderson  Bridge  Company  shall 
be  obliged  and  entitled  to  take  immediate  charge  of 
all  the  contractor's  derrick  tools  or  other  working  plant 
in  use  at  the  time  on  the  work  included  in  the  contract 
and  shall  pay  for  them  at  a  fair  valuation,  based  on 
their  actual  value  at  the  time.  In  order  to  ascertain 
such  value,  each  of  the  parties  shall  select  one  man 
to  I'epresent  them  as  an  arbitrator,  whose  decision  shall 
be  iinal. 

"In  case  the  contractors  shall  not  well  and  truly, 
from  time  to  time,  comply  with  and  perform  all  the 
terms  herein  stipulated,  or  in  case  it  should  appear  to 
the  engineer  of  the  Henderson  Bridge  Company  that 
the  work  does  not  progress  with  sufficient  speed,  or  in 
a  proper  manner^  the  Henderson  Bridge  Company  shall 
have  the  power  to  annul  the  contract,  if  it  sees  proper 
to  do  so :  whereupon  the  contract  on  part  of  said  com- 
pany shall  become  null  and  void,  and  the  unpaid  part 
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of  the  value  of  the  work  done  shall  be  forfeited  by  the 
contractor  to  the  Bridge  Company,  and  siiid  Bridge 
Company  shall  be  at  liberty  to  employ  any  other 
person  or  persons  in  place  of  said  contractors  to  do 
or  to  complete  the  work  herein  mentioned. 

''A  suspension  or  annulment  of  the  contract  under 
these  specifications  shall  not  give  the  contractor  any 
claim  for  damages  against  the  Henderson  Bridge  Com- 
pany." 

It  will  be  seen  that  the  contract  provides  three  dis- 
tinct states  in  which  the  power  of  annulment  might 
be  exercised  by  appellant. 

Neither  party  contends  the  first  one  existed.  Never- 
theless, we  think  it  should  be  looked  to  in  determining 
the  general  meaning  of  the  contract  in  respect  to  the 
relative  rights  and  duties  of  the  parties  in  case  of 
annulment. 

The  second  condition  obviously  involves  a  right  of 
the  contractors  to  trial  and  decision  by  court  and  jury 
of  the  question  of  due  compliance  with,  and  perform- 
ance of,  the  terms  of  the  contract,  for  power  of  the  com- 
pany to  alone  decide  it  is  utterly  inconsistent  with  both 
the  context  and  language  used. 

But  absolute  power  to  annul  the  contract  and  take 
possession  of  and  complete  the  work  whenever  it  ap- 
peared to  its  engineer,  or  he  was  satisfied,  the  work 
did  not  progress  with  sufficient  speed  or  in  a  proper 
manner,  was  in  unambiguous  terms  given  to  the  com- 
pany, to  be  exercised  without  question  by,  or,  it  seems 
to  us,  previous  notice  to,  the  contractors;  for  as  the 
right  to  notice  always  implies  the  right  to  be  present 
to  contest  or  participate  in  something  about  to  be 
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done,  notice  could  not  have  availed  appelleel  inasmuch 
as  they  had  no  power,  even  if  heard  at  all,  to  either 
contest  or  appeal  from  the  act  of  annulment. 

Cases  have  been  cited  by  counsel  where  it  was  held 
contractors  were  entitled  to  notice  and  opportunity  to 
be  present  when  the  engineer  is  making  estimates  of 
work  done,  and  also  where  he  acted  in  the  capacity  of 
arbitrator  of  disputed  matters  between  them  and  em- 
ployers; but  here  the  engineer  acted  as  the  agent 
and  employe  of  the  comp^,ny,  and  neither  his  good 
faith  in  the  representation  he  made  to  the  company, 
nor  the  action  based  on  it,  can,  in  the  absence  of  an 
allegation  in  the  petition  of  fraud,  be  called  in  ques- 
tion by  appellees ;  and  though  the  contract  may  appear 
to  be  somewhat  harsh  as  respects  the  power  retained 
by  the  company  by  its  own  will  to  annul  it,  and  thus 
inflict  a  forfeiture  of  unpaid  part  of  the  value  of  work 
done,  yet  as  the  terms  are  plain,  and  must  be  presumed 
to  have  been  agreed  to  by  the  contractors  with  full 
knowledge  of  their  import,  there  is  no  reason  to  regard 
it  invalid,  for  such  clauses  are  essential,  and  usually 
inserted  in  contracts  for  building  railroads,  bridges  and 
other  large  structures,  to  secure  faithful  and  skillful 
execution  and  prompt  completion,  and  are  always 
upheld,  this  court  having  heretofore  sustained  a  con- 
tract containing  a  provision,  identical  with  the  one 
before  us.  (Elizabethtown  &  Paducah  Railroad  Com- 
pany V.  GFeoghegan,  9  Bush,  66.) 

But  it  is  contended,  as  was  pleaded,  that  having 
made  and  jmd  estimates  for  work  done,  with  its  per- 
mission, by  appellee,  after  October  1,  1883,  the  time 
clause  of  the  original  contract  was  waived  by  appellant. 
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It  is,  however,  argued  for  the  other  side  that  the 
third  condition,  in  which  the  power  to  annul  existed, 
does  not  relate  to  time  merely,  but  as  well  to  the 
nnanner  the  work  was  to  be  done,  and  hence  the  right 
was  not  lost  or  waived  by  failure  of  api)ellant  to  exer- 
cise it  during  the  contract  time. 

The  proper  construction  of  the  clause  depends  upon 
the  meaning  of  the  phrase  "or  in  a  proper  manner," 
and  the  connection  in  which  it  should  be  used. 

Obviously  it,  like  the  connecting  phrase,  ''with  suffi- 
cient speed,"  refers  to  and  qualifies  the  verb  '*  prog- 
ress," and  consequently  the  simple  inquiry  is  whether 
it  can  be  made  to  work  where  it  is  hitched,  as  it  evi- 
dently is  not  needed  elsewhere. 

It  seems  to  us  to  have  been  put  where  it  is  to  give  a 
better  guaranty  of  completion  of  the  work  within  the 
time  fixed  than  was  afforded  without  it,  and  thus  to 
serve  a  purpose  and  have  a  meaning,  for,  to  assure  the 
completion  of  the  masonry  within  the  time  fixed,  less 
than  two  years,  required  methods  adopted,  and  mate- 
rials  and  appliances  provided  and  kept  on  hand,  suit- 
able and  sufficient  for  the  great  imdeilaking ;  and  that 
such  was  the  purpose  and  meaning  of  the  language 
used,  as  interpreted  by  appellant;  is  shown  by  the 
letter  of  its  engineer  to  appellees,  of  date  the  same 
as  his  communication  to  the  president,  in  which  he 
complains  of  them,  not  because  the  work  had  not 
actually  progressed  "with  sufficient  speed"  during  the 
winter  months,  but  that  they  were  not  preparing  in  a 
proi)er  manner  to  commence  at  the  beginning  of  the 
working  season,  and  finish  the  masonry  during  the  year 
1884. 
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It  is  clear  that  time  was  intended  to  be,  and  was,  the 
essence  of  the  third  condition,  and  as  api)ellant  failed, 
within  the  contract  period,  to  annul  upon  the  ground  it 
appeared  to  the  engineer  the  work  did  not  progress 
with  sufficient  speed  or  in  a  proper  manner,  but  ac- 
cepted and  paid  for  work  subsequently  done  under 
the  contract  by  appellees,  it  must  be  regarded  as 
having  elected  to  waive  the  right  which  consequently 
was  lost;  for  it  is  a  settled  rule  that  when  a  party 
has  the  right  to  elect  to  do  a  thing  to  the  injury  of 
another,  his  election,  when  once  made,  is  final  and 
conclusive,  and  he  can  not  afterwards  alter  his  deter- 
mination.    (Addison  on  Contracts,  vol.  1,  406.) 

The  original  contract  having  thus  and  to  that  extent 
become  obsolete,  it  is  necessary  to  ascertain  in  what 
respect  it  was  modified  by  the  special  agreement  of 
June,  1883. 

There  is  some  controversy  as  to  the  precise  form 
of  that  si)ecial  agreement.  The  material  portion  of 
it,  as  shown  by  the  copy  filed  by  appellees,  is,  in  sub- 
stance, as  follows :  That  on  account  of  certain  changes 
in  arrangement,  plan,  sizes  of  foundations  and  piers 
from  what  was  contemplated  by  the  contract  of  Decem- 
ber 7,  1881,  and  in  view  of  increased  cost,  a  special 
agreement  between  the  parties  to  said  contract  had 
become  necessary,  fixing  upon  the  price  to  be  paid 
for  the  work  resulting  from  such  change  of  plan; 
that  said  foundations  and  piers  were  to  be  constructed 
in  accordance  with  the  specifications  contained  in  said 
contract  of  December  7,  1881,  and  attached  thereto, 
and  the  general  profile  of  modified  plan,  made  part 
of  the  special  agreement,  and  to  be  taken  in  lieu  of 
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the  one  attached  to  the  original  contract,  and  then 
follows  a  special  reference  to  description  of  and  price 
to  be  paid  for  each  pier. 

It  is,  however,  alleged  in  the  answer  of  appellant 
that  the  special  agreement  as  really  drawn  up  and 
adopted  by  the  parties,  contained  additional  stipula- 
tions, in  substance,  that  it  was  not  to  vitiate  or  annul 
the  provisions  or  specifications  of  the  original  contract, 
except  so  far  as  it  became  a  supplement ;  and  that  in 
consideration  of  the  payments  mentioned  therein,  ap- 
pellees were,  in  a  skillful  and  workman-like  manner, 
and  with  all  labor,  machinery  and  materials  suffibient 
and  proper,  to  execute  and  complete  the  foundations 
for  the  piers  according  to  the  provisions  of  the  original 
contract,  and  the  general  profile  of  modified  plan. 

It  seems  to  us  the  provisions  of  the  original  contract 
and  specifications  attached  to  and  forming  part  of  it, 
even  without  the  additional  stipulations  mentioned, 
remained  in  full  force  and  unaffected  by  the  special 
agreement,  except  as  to  the  change  in  arrangement 
and  plan  of  foundation  and  pier,  and  the  increased 
price  resulting  therefrom.  For  it  is  expressly  provided 
in  the  special  agreement,  according  to  the  version  of 
appellees,  that  the  work  was  to  be  done  in  accordance 
with  the  original  specifications  in  which  were  contained 
the  clauses  giving  power  to  annul.  Besides,  not  only 
did  appellees  continue  to  work  under,  and  recognize  as 
binding,  the  original  contract,  but  the  gist  of  this 
action  is  the  alleged  breach  of  it  by  appellant,  and  the 
principal  questions  raised  by  the  pleadings  are  in  re- 
gard to  the  proper  construction  of  its  various  provi- 
sions. 
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Although  the  power  of  appellant  to  anaol  the 
contract  at  will,  was,  hs  before  said,  waived  and  lost 
by  failure  to  exercise  it  within  the  time  fixed,  the 
right  still  existed  to  terminate  it  whenever  appellees 
in  fact  failed  or  refused  to  progress  with  sufficient 
speed  or  in  a  proper  manner  to  compleW  the  work 
within  a  reasonable  time,  or  within  the  time  agreed  on 
when  the  supplemental  contract  was  made,  if  there 
was  such  agreement ;  for  that  waiver  did  not  have  the 
effect  to  impair  any  other  ripjht  appellant  had  under 
the  contract,  fairly  construed,  nor  to  release  appellees 
from  the  performance  of  any  duty  imposed  upon  them. 

In  our  opinion  apx)ellant  had  the  right  to  annul, 
even  after  termination  of  the  original  contract  time, 
whenever  appellees  failed  or  refused  either  to  comply 
with  and  perform  any  of  the  terms  of  the  contract, 
or  to  progress  with  the  work  with  the  speed  and  in 
the  manner  just  stated,  provided  the  non-performance 
or  delay  was  not  caused  by  the  fault  of  appellant  con- 
tributing substantially  to  it. 

One  of  the  alleged  causes  of  delay  was  the  refusal  of 
the  engineer  to  permit  the  use  of  Bowling  Green  stone, 
except  for  certain  portions  of  the  work,  and  the  ques- 
tion of  profits  also  depends  somewhat  on  whether  the 
action  of  the  engineer  in  regard  thereto  was  proper. 

The  clause  of  the  contract  on  the  subject  is  as  fol- 
lows: ''Bridge  Masonry  —  This  is  to  be  of  limestone,, 
and  of  such  quality  as  the  engineer  may  approve,  it 
being  understood  that  should  the  engineer  so  direct^ 
stone  from  the  white  stone  quarry  at  Bowling  Green 
*    *    shall  be  used."  j 

\Vhatever  doubt  there  might  be  about  the  meaning  i 
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of  that  clause  is  removed  by  another,  which  provides 
that  no  stone  will  be  accepted  unless  proved,  to  the 
satisfaction  of  the  engineer,  that  it  will  withstand, 
without  injury,  the  influence  of  water,  ice  and  weather. 
We  think  the  lower  court  properly  instructed  the  jury 
the  contractors  had  no  right  to  require  the  company  to 
accept  that  stone,  except  for  certain  purposes  specified 
in  the  instruction,  but  erred  in  giving  the  following: 
*'The  contractors  had  the  right  to  have  the  whole  work 
laid  out  for  them,  and  to  work  on  all  parts  of  it  at 
once,  subject  to  the  right  of  the  engineer  to  direct  the 
application  of  force  to  any  portion  of  the  work  which, 
in  his  judgment,  required  it,  to  order  the  increase  or 
diminution  of  force  at  any  point  he  ♦might  indicate, 
and  if  the  jury  find  that  the  contractors  were  denied 
that  right  after  the  making  of  the  agreement  of  June, 
1883,  and  that  delays  resulted  from  such  denial,  then 
such  delays  were  not  chargeable  to  the  contractors,  and 
not  grounds  of  annulment." 

The  principal  objection  to  that  instruction  is  that  it 
is  contradictory,  and,  therefore,  misleading,  for  it  is 
hard  to  reconcile  the  right  of  the  contractors  to  work 
on  all  parts  at  once,  the  denial  of  which  was  a  wrong 
done  them,  with  the  right  given  by  the  contract  to  the 
engineer  ''to  direct  the  application  of  force  to  any 
portion  of  the  work  which,  in  his  judgment,  required 
it,  and  to  order  the  increase  or  diminution  of  force  at 
any  point  he  may  direct." 

The  main  question  in  this  case  is  the  true  measure 
of  damages  in  case,  as  found  by  the  jury,  api)ellees 
were  illegally  prevented  by  appellant  from  completing 
the  work. 
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But  we  will  first  consider  the  following  instruction 
given  by  the  lower  court:  ''If  the  Bridge  Company 
had  the  right  to  annul  the  contract  under  the  evidence 
in  this  case  and  the  law  as  laid  down  in  the  foregoing 
instructions,  then  it  has  the  right  to  retain  the  fifteen 
per  cent,  of  the  value  of  the  work  done,  which  was  held 
back  by  it  under  the  contract,  but  has  no  other  claim 
for  damages;  and  if  the  jury  find  that  there  was  a 
lawful  annulment,  they  will  find  for  the  plaintiffs 
eighty-five  i)er  cent,  of  the  value  of  all  work  by  the 
contractors  from  December  1,  1883,  to  February  14, 
1884,  that  is  to  say,  eighty-five  per  cent,  of  the  unesti- 
mated  work." 

While,  as  already  said,  appellant  had  the  right  to 
annul  the  contract,  even  after  the  termination  of  the 
original  contract  time,  for  either  of  the  causes  men- 
tioned, does  it  necessarily  follow  that  it  had  a  right 
to  retain  the  fifteen  per  cent.  ? 

Although  it  was  competent  for  the  original  con- 
tractors to  agree  for  the  fifteen  per  cent,  to  be  retained 
by  appellant  in  case  of  violation  of  the  contract  by 
them,  still,  considered  as  a  forfeiture,  the  right  to  it 
must  be  clearly  shown,  and  can  not  be  implied  and 
regarded  as  liquidated  damages;  there  must  be  con- 
sideration for  it. 

In  one  clause  of  the  contract  api)ellant  agreed  to 
pay  the  original  contractors  one  thousand  five  hundred 
dollars  for  each  month  the  work  might  be  completed 
before  October  1,  1883,  which,  though  it  was  unavail- 
able, must  be  presumed  to  have  been  the  consideration 
or  inducement,  in  part  at  least,  for  the  contractors  to 
agree  to  the  forfeiting  clause,   while  McCulloch  was 
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no  party  to  that  contract,  and  does  not  appear  to  have 
made  an  agreement,  express  or  implied,  to  give  up  any 
part  of  his  earnings.  But,  indej)endent  of  these  j^ecul- 
iar  features  of  the  case,  we  think  the  true  rule  is  that 
when  an  employer  has,  in  any  way,  waived  his  right 
to  annul  a  building  contract,  his  right  to  stipulated 
damages  for  either  non-i)erfonnance  or  delay  by  con- 
tractors, should  be  regarded  as  also  waived,  unless 
there  is  an  express  agreement  to  the  contrary.  Besides, 
as  appellant  was  in  default  in  making  estimates  and 
paying  for  work  done  after  November  30,  1888,  it  had 
no  right  to  either  annul  the  contract  for  non-perform- 
ance or  claim  the  retained  percentage.  For  its  right 
to  annul  was  given  upon  the  condition  and  faith  it 
would  comply  with  the  stipulations  on  its  part ;  one  of 
the  most  essential  to  the  contractors  being  payment 
according  to  estimates  for  the  work  of  each  month  by 
the  fifteenth  of  the  succeeding  one.  In  our  opinion, 
therefore,  so  much  of  the  first,  as  well  as  fourth  in- 
struction, as  directs  the  jury  to  find  in  favor  of  api)el- 
lant,  in  any  case,  the  fifteen  per  cent,  of  value  of  work 
done  by  appellees,  is  erroneous. 

The  case  of  Elizabethtown  &  Paducah  Bailroad  Com- 
pany V.  Geoghegan  (9  Bush,  66)  is  unlike  this.  There  the 
contest  was  not  between  the  contractor,  but  his  creditor 
and  the  eniployer,and  it  was  held  the  latter  was  entitled, 
as  against  the  creditor,  to  the  retained  per  cent.,  be- 
cause he  had  not  only  abandoned  and  left  the  work, 
but  made  no  claim  to  the  money  in  contest. 

Instruction  five  is  as  follows :  "If  the  jury  find  that 
the  defendant,  without  right,  prevented  the  plaintiffs 
from  completing  said  work  contracted  to  be  done  by 
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them,  the  jury  should  find  as  the  damages  in  favor 
of  the  plaintifk,  first,  equal  to  what  the  contractor  had 
at  the  time  they  were  so  stopped  from  said  work  fairly, 
prudently  and  in  good  faith  expended  upon  said  work, 
and  in  preparation  therefor,  after  deducting  therefrom 
the  amounts  of  payments  received  by  the  contractors 
from  the  Bridge  Comx)any,  and  the  value  of  the  plant 
and  materials  applicable  for  said  work  and  procured 
therefor,  which  the  contractors  had  still  on  hand ;  and 
the  jury  may  give  interest  thereon  at  the  rate  of  six 
per  cent,  per  annum  from  April  9,  1884 ;  and,  secondly, 
such  an  additional  amount  as,  added  to  said  first 
amount,  would  equal  the  profits,  if  any,  which  the 
contractors  would  have  made  had  they  been  allowed 
to  complete  the  said  work,  the  said  profits  to  be  com- 
puted as  the  difference  between  the  amount  which  the 
contractors  were  to  have  received  for  said  work  when 
completed*  and  the  amount  which  it  would  have  cost 
the  contractors  to  complete  the  same  had  they  been 
allowed  to  complete  it,  making  a  reasonable  deduction 
from  such  profits  for  the  less  time  the  contractors  were 
engaged  in  the  work,,  and  for  their  release  from  the 
care,  trouble,  labor,  risk  and  responsibility  which  would 
have  attended  a  full  execution  of  the  contract  by  them. 
"In  determining  the  amoimt  which  would  have  been 
received  by  the  contractor  as  the  contract  price  for 
masonry,  had  they  been  permitted  to  complete  the 
work,  the  jury  shall  determine  whether,  ixpon  the 
evidence,  there  should  be  an  addition  to,  or  deduction 
from,  the  original  contract  prices  fdr  the  masonry  by 
reason  of  the  change  of  plan  approved  by  the  Secretary 
of  War  in  March,  1883,  and  should  add  to  or  deduct 
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from  the  original  contract  price  for  the  masonry  as  they 
^hall  believe  from  the  evidence  the  cost  thereof  was 
increased  or  diminished  by*  such  change  of  plan." 

All  authorities  agree  that  a  person  injured  is  entitled 
to  recover,  as  compensation,  such  damages  as  are  the 
natural  and  proximate  consequence  of  the  act  com- 
plained of ;  but  there  is  difficulty  in  applying  the  rule 
and  adopting  tests  that  will  in  each  case  assure  justice 
to  both  parties. 

It  seems  to  us,  however,  clear  the  instruction  just 
quoted  is  radically  wrong  for  several  reasons : 

1.  It  makes  the  employer  resi)onsible  for  the  mis- 
takes, misfortunes  and  miscalculations  of  the  con- 
tractors; for  although  all  the  expenditures  may  have 
been  made  fairly,  prudently  and  in  good  faith,  they 
may  not  have,  in  all  resj)ects,  been  judicious,  beneficial 
to  the  company,  or  promotive  of  the  character  of  work 
required  by  the  contract  to  be  done.  The.  evidence 
shows  expenses  were  incurred  opening  quarries  that 
did  not  furnish  suitable  stone,  procuring  materials 
washed  away  by  floods,  and  in  other  ways  that  proved 
abortive,  for  all  which  the  company  was  made  liable 
under  that  instruction. 

2.  Appellees  were  made  practically  sole  judges 
of  their  own  prudence,  fairness  and  good  faith  in 
making  expenditures,  and,  as  a  result  of  the  error  in 
overruling  the  motion  to  require  them  to  specify  the 
items  of  damages  claimed,  appellant  was  deprived  of 
a  fair  opportunity  to  disprove  the  correctness  of  their 
statement  of  the  amount  of  such  exi)enditures,  and  for 
the  first  time  made  by  them  as  witnesses  during  the 
trial ;  and  it  is  demonstrable  the  jury  accepted  it  as 
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true,  and  deducting  therefrom  the  amount  paid  by 
appellant,  returned  a  verdict  for  the  balance. 

3.  It  required  the  jury  to  go  behind  and  disregard 
the  estimates  and  payments  made  and  accepted  for 
work  done  at  prices  agreed  on  and  fixed. 

The  case  relied  on  to  justify  that  instruction  is 
United  States  v.  Behan,  110  U.  S.  Reports,  338.  There 
the  appellee  had,  under  a  contract  with  an  engineer 
officer,  undertaken  to  do  certain  work,  which  was  dis- 
continued ;  whereupon  he  made  out  an  account  for  the 
actual  and  reasonable  expenditures  in  the  prosecution 
of  the  work,  together  with  his  unavoidable  losses  or 
materials  on  hand  at  the  time  the  work  was  stopped. 
But  the  circumstances  of  that  case  are  essentially 
different  from  this.  There  nothing  had  been  paid  the 
contractor  for  work,  materials  or  losses.  It  does  not 
appear  the  contract  provided  for  periodical  estimates 
and  payments,  nor,  in  fact,  what  amount,  if  any,  work 
had  been  done. 

Here  the  contractors  had  been  engaged  more  than 
two  years,  and  five  months  longer  than  the  original 
contract  time.  Much  of  their  machinery  had  been 
used,  and  of  course  lessened  in  value,  in  doing  work 
for  which  they  had  been  paid,  as  also  for  materials 
used  in  the  work. 

It  seems  to  us  there  can  be  no  safer  or  more  just  rule 
for  awarding  damages  than  ''according  to  the  usual 
course  of  things  from  such  breach  of  contract,  or 
such  as  may  reasonably  be  supjwsed  to  have  been 
in  contemplation  of  the  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  trade." 
(Hadley  v.  Baxendale,  9  Exchequer,  341.) 
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It  is  provided  in  a  clause,  already  quoted,  of  the 
original  contract  that,  in  case  the  company  annulled 
the  contract,  and  discontinued  the  work  at  any  time, 
which  it  had  the  right  to  do  by  giving  the  contractors 
one  month's  notice,  they  were  to  be  entitled  to  pay- 
ment in  full  for  all  the  materials  delivered  and  work 
done  at  bridge  site  or  elsewhere,  and  the  company  was 
to  be  obliged  and  entitled  to  take  immediate  charge  of 
all  the  contractors'  derrick  tools  and  other  working 
plant  in  use  at  the  time  on  the  work  included  in  the 
contract,  and  pay  for  them  at  a  fair  valuation,  based 
on  their  actual  value  at  the  time,  to  be  ascertained  and 
decided  by  arbitrators ;  and  it  seems  a  part  of  the  plant 
and  tools  have  already  been  so  received  and  paid  for. 

When  the  parties  to  such  a,  contract  as  this  have 
themselves  agreed  upon  a  basis  of  settlement  and  pay- 
ment for  the  injury  sustained,  neither  has  a  right  to 
complain  if  adopted  by  the  court ;  and  we,  therefore, 
think  the  damages  to  appellees,  resulting  from  the  act 
of  appellant,  if  found  to  have  been  illegal,  should  be 
regarded  as  consisting  of — first,  the  value  of  such  of 
their  derrick  tools  and  other  plant  as  were  in  use  at 
the  time,  not  already  paid  for;  second,  the  value  of 
the  materials  then  on  hand,  or  delivered  or  ready  for 
delivery  subsequent  to  November  30,  1883 ;  third,  the 
reasonable  value  of  unestimated  work  done  after  that 
date ;  fourth,  the  amount  of  fifteen  i)er  cent,  earnings 
retained,  the  last  two  items  to  be  paid  for  in  any  event ; 
fifth,  interest  on  the  whole  amount  from  April  9,  1884 ; 
sixth,  whatever  profits  it  may  be  shown  could  have 
been  made,  if  api)ellees  had  been  permitted  to  complete 
the  work. 
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For  the  errors  indicated,  the  judgment  is  reversed, 
and  cause  remanded  for  a  new  trial  and  further  vvo- 
ceedings  consistent  with  this  opinion. 


To  a  petition  for  rehearing,  filed  by  counsel  for 
appellant,  Chief  Justice  Lewis  delivered  the  follow- 
ing response  of  the  court : 

In  contracts  for  constructing  railroad  bridges,  upon 
the  skillful  and  faithful  execution  of  which  the 
public  safety  and  interest  so  much  depends,  the  engi- 
neer in  charge  must  of  necessity  have  the  power  to 
reject  any  and  all  defective  work  and  materials;  and 
as,  with  a  view  both  to  the  interest  and  necessities  of 
contractors,  and  to  securing  accuracy  and  fairness, 
periodical  measurements  and  estimates  of  the  work 
as  it  progresses  are  usually  provided  for  in  the  con- 
tracts, the  contractors,  after  having  accepted  pajnnents 
from  time  to  time,  according  to  such  estimates,  ai-e 
bound  thereby  in  the  absence  of  allegation  and  proof 
of  fraud,  and  there  being  no  such  allegation  in  this 
case,  the  estimates  must  be  regarded  as  decisive  of  the 
value  of  work  done  up  to  November  30,  1884,  when  the 
last  one  of  them  was  made. 

Although  the  Bridge  Company  attempted  to  annul 
the  contract  February  14,  1884,  yet,  as  the  contractors 
continued  in  possession  under  it  until  April  9,  1884, 
we  think  the  material  and  working  plant  must  be 
regarded  as  in  their  possession,  under  their  control, 
and,  consequently,  at  their  cost  and  risk  until  that  time. 

The  only  way,  in  our  opinion,  to  determine  the  value 
of  unestimated  work  done,  or  materials  on  hand,  subse- 
quent to  November  30,  1883,  is  according,  not  to  the 
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contract  prices,  but  at  the  reasonable  value  thereof, 
having  reference  to  the  purpose  and  use  for  which  they 
were  designed. 

Under  that  clause  of  the  contract  made  by  the  parties 
basis  of  settlement  in  case  of  annulment  on  one  month's 
notice,  and  which  was,  in  the  opinion  ctf  this  court, 
held  to  be  the  correct  criterion  of  recovery,  the  Bridge 
Company  was  obliged  and  entitled  to  take  and  pay  the 
reasonable  value  of  all  the  plant  in  use  at  the  bridge 
site  or  elsewhere,  and  is  yet  answerable  for  the  reason- 
able value  of  the  whole  thereof  as  of  April  9,  1884, 
not  already  valued  and  paid  for,  or  reserved  by  the 
contractors,  and  also  for  the  value  of  all  materials  on 
hand  at  the  bridge  site  or  elsewhere  as  of  the  dates 
when,  under  the  contract,  they  should  have  been  meas- 
ured and  estimated. 

The  reservation  of  fifteen  per  cent,  was  agreed  to  by 
the  contractors  in  consideration  of  the  undertaking  by 
the  Bridge  Company  to  make  and  pay  for  monthly 
estimates  of  work  done  and  materials  furnished ;  and 
as  the  waiver  of  the  time  clause  of  the  contract 
amounted  to  a  waiver  of  the  right  to  forfeit  abso- 
lutely the  fifteen  per  cent,  reserved,  so  the  failure 
to  make  and  pay  for  the  monthly  estimates  subsequent 
to  November  30,  1883,  entitled  the  contractors  to  the 
fifteen  per  cent,  previously  reserved.  The  opinion  is, 
therefore,  so  modified  as,  in  fixing  damages,  interest  on 
the  amount  of  fifteen  per  cent,  of  earnings  reserved 
should  be  given  from  November  30, 1883,  and  interest  on 
value  of  work  done  and  materials  furnished  from  the 
respective  dates  on  which,  under  the  contract,  estimates 
and  payments  therefor  ought  to  have  been  made. 

vol.  88—22 
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.Case  62-"PETITi6nS  EQUITY— March  9. 

Hill,  &c„  V.  Lancaster,  &c. 
Lancaster,  &c.,  v.  White. 

APPEALS   FROM   HARDIN  CIRCUIT  COURT. 

1.  Homestead — Res  ad  judicata. — In  an  action  by  creditors  of  the  grantor 

in  a  deed,  against  the  grantor  and  grantees,  to  set  aside  the  deed  as 
fraudulent,  and  subject  the  land  to  the  payment  of  the  grantor's  debts, 
the  grantor  filed  an  answer  denying  the  alleged  fraud  and  asserting 
that  he  had  no  interest  whatever  in  the  land.  The  court  rendered 
judgment  setting  aside  the  deed  and  subjecting  the  land,  and  at  the 
next  term  the  grantor  and  his  wife  offered  to  file  their  joint  petition  in 
the  same  action  asserting  a  claim  to  a  homestead  in  the  land.  Held-- 
That  the  debtor  having  permitted  judgment  to  be  rendered  subjecting 
his  entire  interest  in  the  land  without  asserting  the  right  to  a  home- 
stead, it  was  afterward  too  late  to  do  so,  the  judgment  being  final.  And 
the  fact  that  the  wife  of  the  debtor  now  joins  him  in  asserting  the  right 
does  not  strengthen  his  case,  as  the  husband  has  the  exclusive  right  to 
the  homestead,  and  may  sue  or  be  sued  for  it  without  his  wife  being 
joined. 

2.  Guardian  and  ward. — A  guardian  having  resigned  his  trust,  one  who 

was  indebted  to  him  was  appointed  his  successor.  The  former  guardian 
being  indebted  to  his  wards,  in  a  settlement  between  him  and  his  suc- 
cessor the  latter  accepted  as  so  much  cash  his  own  note  held  by  the 
former  guardian,  who,  at  that  time,  regarded  the  note  as  perfectly  good. 
It  appears  that  both  parties  acted  in  perfect  good  faith.  HeM—ThKi 
.  the  former  guardian  is  not  liable  to  the  wards  for  the  amount  of  the  note 
thus  turned  over  to  his  successor,  although  it  would  be  otherwise  if  he 
had  known  that  his  successor  was  insolvent,  and  had  turned  over  the 
note  to  save  his  debt  at  the  expense  of  the  wards. 

MONTGOMERY  &  POSTON  for  appellants,  hill,  ac. 

1.  One  who  lends  to  the  occupant  of  a  homestead  money,  which  is  applied 

to  pay  therefor,  is  not  entitled  to  subject  the  homestead  to  its  repay- 
ment without  an  antecedent  agreement  to  that  effect.     (Griffin  v.  Proo- 
.   tor,  14  Bush,  578.) 

2.  A  vendor,  having  a  homestead  interest  in  land,  may  successfully  assert 

it,  although  his  conveyance  be  set  aside  for  fraud  at  the  suit  of  a  cred- 
itor. (Kuevan  v.  Speeker  &  Co.,  11  Bush,  1;  Lockett's  adm'r  v.  James' 
adm'r,  8  Bush;  Dugan  v.  Massey,  6  Bush.) 
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8.  Such  a  homestead  right  can  be  waived  or  lost  only  in  the  way  pointed  out 
by  statute.     (Wing  v.  Hayden,  10  Bush,  277.) 

J.  P.  HOBSON  FOB  APPELLIE,  WHITE.  , 

1.  The  failure  to  assert,  before  judgment,  claim  to  homestead  in  the  land 

sought  to  be  subjected,  is  a  waiver  of  the  homestead  right.  (Snapp 
V.  Snapp,  10  Ky.  Law  Rep,,  698;  Miller  v.  Sherry,  2  Wal.) 

2.  As  to  the  appellee.  White,  the  relief  sought  being  based  upon  alleged 

fraud,  the  action  is  barred  by  limitation,  more  than  ten  years  having 
elapsed  from  the  alleged  fraud  to  the  bringing  of  the  action.  (Wood 
on  Limitations,  p.  16;  Angel  on  Limitations,  sec.  292;  Webster  v.  New- 
bold,  82  Am..  Dec.  487;  Pond  v.  Gibson,  81  Am.  Dec.  726;  Gen.  Stat., 
sees.  2,  8,  6,  7,  art.  8,  chap.  71 ;  Fritchler  v.  Koehler,  7  Ky.  Law  Rep., 
36.) 
8.  Limitation  began  to  run  on  the  claim  against  White  when  he  ceased  to  be 
guardian — the  termination  of  the  trust — and  the  bar  was  complete  at 
the  institution  of  the  action.  (Hargis  v.  Sewell,  9  Ky.  Law  Rep.,  920; 
L  &  N.  R.  R.  Co.  V.  Sanders,  9  Ky.  Law  Rep.,  690.) 

BROWN  &  HAYCRAFT  and  WILSON  &  SPRIGG  fob  Lancaster,  ac. 

1.  The  debtor  having  allowed  judgment  to  be  rendered  subjecting  his  entire 

interest  in  the  land  without  asserting  his  right  to  a  homestead,  it  is  now 
too  late  to  do  so.     (Snapp  v.  Snapp,  10  Ky.  Law  Rep.,  598.) 

2.  A  guardian  has  no  right  to  turn  over  to  his  successor  as  cash  a  note 

which  he  holds  against  the  latter  when  he  knows  that  the  note  is  worth- 
less, and  by  doing  so  he  does  not  cancel  his  indebtedness  to  his  wards. 
(Rowland,  &o.,  v.  Manons,  &c.,  8  Ky.  Law  Rep.,  618.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

On  the  22d  of  December,  1874,  the  appellee,  Lancaster^ 
as  the  county  judge  of  Hardin  county,  permitted  the  appel- 
lant, James  P.  Hill,  to  execute  bond  and  qualify  as  the 
guardian  of  Susan  F.  and  R.  L.  Burnett,  infants.  After 
said  wards  arrived  at  the  age  of  twenty-one  years,  the 
appellant,  James  P.  Hill,  having  failed  to  pay  them  the 
money  that  he  owed  them  as  their  guardian,  they  insti- 
tuted an  action  against  him  and  his  sureties  on  his  bond 
and  recovered  judgment  against  them  for  the  amount 
due.     Execution  was  issued  upon   this  judgment  and 
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returned,  as  to  the  appellant  Hill  and  all  his  sureties,  no 
property  found. 

Thereafter  said  wards  instituted  an  action  against  the 
appellee,  W.  D.  Lancaster,  and  his  sureties,  on  his  bond 
as  county  judge,  in  which  they  sought  to  make  him  and 
his  sureties  liable  for  the  amount  that  went  into  the 
appellant  Hill's  hands  as  their  guardian.  The  wards 
sought  to  hold  W.  D.  Lancaster  and  his  sureties  liable 
upon  the  ground  that  Lancaster  negligently  failed  to  take 
from  the  appellant,  Hill,  a  bond  with  sufficient  surety. 
After  a  protracted  litigation,  the  wards  succeeded  in 
establishing  the  charge  of  a  negligent  failure  to  take  a 
bond  with  sufficient  surety,  and  obtained  judgment 
against  Lancaster  and  his  sureties  for  the  amount  of 
money  that  went  into  the  hands  of  Hill  as  their  guardian. 
Lancaster's  sureties  paid  oft  this  judgment. 

Thereafter,  in  April,  1887,  said  Lancaster  and  his  sure- 
ties instituted  their  action  in  equity  against  the  appellant, 
Hill,  and  the  appellee.  White,  and  Williams  and  others,  for 
the  purpose  of  setting  aside  a  deed  to  some  real  estate 
which  appellant,  as  was  alleged,  caused  to  be  made  to  his 
daughter,  Mrs.  Williams,  and  two  grandchildren,  which 
real  estate  it  was  alleged  belonged  to  the  appellant ;  and 
that  the  deed  was  made  without  any  consideration  and 
for  the  purpose  of  defrauding  Hill's  creditors.  It  waa 
also  alleged  that  the  appellee,  George  W.  White,  as  the 
former  guardian  of  said  wards,  had  in  his  hands  a  con- 
siderable amount  of  their  money ;  that  the  appellant, 
Hill,  was  indebted  to  said  White,  which  was  evidenced 
by  his  note  without  security  of  any  kind ;  that  appellant 
was  known  by  White  to  be  hopelessly  insolvent;  that 
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by  an  arrangement  entered  into  between  appellant  and 
White,  the  latter  was  to  resign  his  guardianship,  and  the 
former  was  to  be  appointed  in  his  place  and  take  his  own 
worthless  note  that  White  held  upon  him  in  lieu  of  the 
money  that  White  owed  said  wards ;  that  in  order  to  carry 
out  this  arrangement,  White  fraudulently  induced  Lan- 
caster to  appoint  the  appellant,  Hill,  as  guardian,  and 
accept  a  bond  that  was  wholly  worthless.  The  appellant, 
Hill,  and  his  alleged  fraudulent  vendees  answered  and 
denied  all  fraud,  and  alleged  that  the  conveyance  was  for 
a  valuable  consideration.  The  appellee,  White,  traversed 
the  allegations  in  reference  to  him.  The  trial  of  the  case 
resulted  in  a  judgment  setting  aside  the  said  conveyances 
and  subjecting  the  said  real  estate  to  the  payment  of  the 
said  demand  and  rejecting  the  demand  against  the  appellee. 
White. 

At  the  following  term  of  court  the  appellant.  Hill,  and 
his  wife,  she  not  having  theretofore  been  a  party,  filed 
their  joint  petition,  which  was  made  an  answer,  setting 
up  their  right  to  a  homestead  in  said  real  estate ;  and  the 
same  having  been  sold  by  the  court's  commissioner,  and 
not  having  brought  exceeding  one  thousand  dollars,  they 
asked  that  either  the  land  or  its  proceeds  be  set  apart  to 
them  as  a  homestead.  They  also  asked  that  the  judg- 
ment theretofore  rendered,  and  the  sale  of  the  land,  be 
set  aside.  The  Chancellor  eventually  overruled  said  mo- 
tions, and  sustained  a  demurrer  to  their  petition.  They 
have  appealed  to  this  court,  complaining,  mainly,  upon 
the  ground  of  the  refusal  of  the  Chancellor  to  allow  them 
a  homestead.  Lancaster  and  his  sureties  have  appealed 
from  that  part  of  the  judgment  that  rejected  their  claim 
against  the  appellee,  White. 


Digitized  by  VjOOQIC 


342  KENTUCKY  REPORTS.  [Voi,.  88. 

Hill,  &c.,  V.  Lancaster,  &<•.     Lancaster,  &c.,  v.  White. 

The  cases  of  Wing,  &c.,  v.  Hayden,  Ac,  10  Bush,  276, 
and  McGrath  v.  Berry,  13  Bush,  391,  were  actions  upon 
mortgages  executed  by  the  husbands,  in  which  their  re- 
spective wives  did  not  join,  nor  were  they  made  defendants. 
Thereafter,  the  husband  in  each  case,  together  with  his 
wife,  sought  to  recover  a  homestead  in  the  land  which  had 
been  sold  to  satisfy  the  mortgage  lien.  This  court  held,  in 
each  case,  that  the  default  judgment  was  not  a  bar  to  the 
claim  of  homestead.  It  was  so  held  upon  the  ground  that 
the  mortgage  in  each  case  showed  that  the  homestead  had 
not  been  relinquished  in  the  manner  pointed  out  by  the 
statute ;  that  it  could  not  be  made  liable  to  the  mortgage 
lien  unless  it  was  relinquished  in  the  manner  pointed  out 
by  the  statute ;  and  the  mortgage  in  each  case  showing, 
conclusively,  that  the  homestead  was  not  relinquished,  no 
default  judgment  would  have  the  effect  of  barring  the 
right  to  a  homestead,  and  the  purchaser  at  the  decretal 
sale  would  buy  the  land  subject  to  it. 

The  case  at  bar  is  unlike  those  cases.  Here,  the  appel- 
lees, Lancaster,  &c.,  sought  to  subject  the  appellants'  en- 
tire right  and  title  to  this  real  estate  to  the  payment  of  his 
debt.  He  joined  issue  upon  the  merits,  denying  that  he 
had  any  interest  whatever  in  the  land — not  only  not  claim- 
ing a  homestead,  but  not  disclosing  any  fact  or  circum- 
stance which  would,  in  any  contingency,  entitle  him  to  a 
homestead.  The  Chancellor  decided  the  issue  against  him, 
and  rendered  judgment  subjecting  his  entire  interest  in 
the  real  estate  to  the  payment  of  the  debt.  This  judgment 
was  final.  The  power  of  the  Chancellor  over  the  judg- 
ment— it  being  final— ceased  upon  the  close  of  the  term 
at  which  it  was  rendered.     At  a  subsequent  term  the 
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appellant  sought  to  file  a  petition,  in  the  nature  of  an 
answer,  setting  up  his  right  to  a  homestead ;  but  it  having 
been  adjudged  that  his  entire  interest  in  said  land  should 
be  sold,  which  judgment,  as  said,  was  final,  the  Chancellor 
correctly  rejected  the  petition. 

It  is  not  denied — ^indeed,  it  is  a  fact — that  the  appel- 
lant, as  between  hmi  and  the  appellees,  Lancaster,  &c.,  as 
his  creditors,  was  entitled  to  a  homestead  in  said  real 
estate;  but  his  entire  interest  in  this  real  estate  having 
been  sought  to  be  sold  to  satisfy  the  demand  of  these 
creditors,  and  he  having  appeared  and  defended  upon 
the  merits,  and  having  failed  to  set  up  his  homestead 
right,  which  would  have  been  a  complete  bar  to  the 
appellee's  action,  if  the  real  estate  was  not  worth  more 
than  one  thousand  dollars,  and  if  more  than  one  thousand 
dollars,  then  a  bar  to  the  extent  of  a  thousand  dollars 
worth  of  the  land,  his  effort  to  set  up  his  right  to  his 
homestead  came  too  late.  To  allow  a  defendant  to  split 
his  defenses,  relying  upon  one  until  judgment  is  rendered 
upon  it  against  him,  and  at  the  next  term  open  the  judg- 
ment and  plead  another  defense,  and  so  on,  would  be  a 
mockery  of  legal  justice.  Therefore,  it  is  a  universal 
rule  that  the  final  judgment  of  a  court  of  competent  juris- 
diction is  not  only  conclusive  of  all  issues  actually  de- 
cided, but  of  all  that  might  and  should  have  been  de- 
cided by  it.  And  there  is  no  good  reason  why  the  asser- 
tion of  a  homestead  right  should  be  made  an  exception 
to  this  salutary  rule.  The  fact  that  his  wife  joins  him  in 
asserting  the  right  can  make  no  difference,  for  the  right 
to  the  homestead  is  exclusively  his.  He  may  sue  for  it 
without  joining  his  wife.     If  sued  for  it,  he  may  defend 
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the  action  without  joining  his  wife,  and  the  decision  will 
be  conclusive  of  his  right.  He  may  make  a  valid  sale  of 
it  without  joining  his  wife.  So  the  fact  that  the  appel- 
lant's wife  joined  in  the  petition  added  nothing  to  the 
strength  of  his  case.     (Snapp  v.  Snapp,  87  Ky.,  554.) 

The  judgments  of  the  lower  court,  subjecting  said  real 
estate  to  the  payment  of  said  debt  and  sustaining  the 
demurrer  to  the  petition  setting  up  claim  to  homestead,, 
and  refusing  to  set  the  sale  aside,  are  affirmed. 

In  the  case  of  W.  D.  Lancaster,  &c.,  as  appellants^ 
against  Geo.  W.  White,  appellee,  the  weight  of  the  evi- 
dence is  clearly  against  the  appellants'  contention.  The 
evidence  shows,  almost  conclusively,  that  the  appellee, 
White,  did  not  directly  or  indirectly  solicit  or  procure  the 
appointment  of  Hill  as  the  guardian  of  said  children ;  that 
Hill  was  appointed  such  guardian,  in  the  place  of  White, 
at  the  request  of  the  mother  of  the  children ;  that  the 
appellee.  White,  at  the  request  of  the  county  judge,  gave 
his  opinion  as  to  the  sufficiency  of  the  proffered  bond, 
which  was,  that  he  believed  the  bond  would  be  perfectly 
good;  not,  however,  that  the  proffered  sureties  would 
make  it  good,  but  that  the  name  of  Hill  alone  was  suffi- 
cient for  that  purpose;  that,  at  the  time  of  giving  this 
opinion,  the  appellee  regarded  Hill  as  perfectly  solvent, 
and  his  neighbors  generally  regarded  him  in  that  light; 
that  the  county  judge  had  ample  opportunities,  outside 
of  the  opinion  of  the  appellee,  to  know  the  financial  con- 
dition of  Hill. 

It  also  appears  that  when  Hill,  after  his  appointment, 
approached  the  appellee  for  the  purpose  of  obtaining  the 
money  that  the  latter  held  as  former  guardian,  he  asked 
Hill  if  he  would  take  his  (Hill's)  own  note  in  part  pay- 
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ment  of  said  sum,  to  which  Hill  replied,  "  of  course,'* 
and  took  his  note  as  so  much  cash.  It  also  appears  that, 
at  the  time  of  this  transaction,  the  appellee  regarded  this 
note  as  perfectly  good,  and  that  he  did  not  surrender  it  to 
Hill  in  lieu  of  the  money  that  he  held  belonging  to  Hill's 
wards  for  the  purpose  of  saving  a  doubtful  debt;  nor 
does  it  appear  that  there  was  any  agreement  or  under- 
standing, expressed  or  implied,  between  Hill  and  the 
appellee,  that  in  consideration  of  his  being  appointed 
guardian,  Hill  was  to  take  his  note  in  lieu  of  the  money 
belonging  to  his  wards;  nor  does  it  appear  that  the 
appellee  contemplated  such  a  purpose ;  on  the  contrary, 
it  appears  that  the  appellee  regarded  the  note  as  good  as 
gold,  and  proffered  to  surrender  it  as  equivalent  to  so 
much  money,  and  it  was  so  accepted. 

Suppose  the  appellee  had  paid  Hill  the  money  itself, 
and  on  that  day  or  the  next  Hill  had  taken  up  his  note 
with  this  same  money,  and  the  appellee  had  known  that 
it  was  the  same  money,  would  it  be  contended  that  he 
would  have  been  liable  to  the  wards  for  it?  Surely  not. 
Instead  of  this  indirection,  the  same  thing,  in  principle, 
was  done  directly,  and  the  transaction  was  equally  fair 
and  innocent.  So  we  see  no  good  reason  why  the  appel- 
lee should  be  held  bound  for  this  money. 

However,  we  do  not  mean  to  intimate  that  if  the 
appellee  had  had  reason  to  believe  that  Hill  was  insolvent, 
and  had  surrendered  his  note  to  him  in  lieu  of  the  money 
that  was  due  his  wards  for  the  purpose  of  saving  his  debt 
at  the  sacrifice  of  the  interest  of  said  wards,  he  would 
not  be  liable ;  on  the  contrary,  we  believe  he  would,  in 
that  state  of  case,  be  liable. 

Judgment  in  both  cases  is  affirmed. 
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Case  63— MOTION^Ma&ch  12. 

1^  ^  Gowdy  V.  Sanders. 

APPEAL    FROM   TATLOB   CIRCUIT   COURT. 

1.  Sbrvick  or  PROOua — Executions. — The  word  "  process,"  as  used  in  sec- 

tion 667  of  the  Code,  which  provides  to  whom  "  every  process "  in  an 
action  shall  be  directed,  includes  an  execution. 

2.  Same. — An  execution  must  be  directed  to  the  sheriff  of  the  county  and 

executed  by  him  if  he  be  not  a  party  to  the  proceedings,  or  interested; 
if  he  be  a  party,  or  interested,  it  must  be  directed  to  the  coroner  and 
executed  by  him  if  he  be  not  interested. 

An  execution  was  directed  to  the  "coroner  or  jailer"  of  the  coontj 
and  executed  by  the  jailer.  Held — That  the  proceedings  under  the 
execution  were  void.  The  jailer  had  no  authority  to  execute  the  writ 
unless  both  sheriflf  and  coroner  were  interested,  which  does  not  appear. 
Upon  the  contrary,  the  presumption  arises  from  the  manner  in  which 
the  writ  was  directed  that  the  coroner  was  not  interested. 

CHARLES  PATTERSON  for  appellant. 

The  homestead  exemption  does  not  attach  unless  the  debtor  owned  and 
occupied  the  premises  as  a  homestead  prior  to  the  creation  of  the  debt. 
(Fisher  t.  Hunt,  81  Ky.;  Brown,  &c.,  v.  Martin,  &c.,  4  Bush,  47;  Gen. 
Stots.,  section  16,  article  13,  chapter  88;  Fant  v.  Talbott,  81  Ky.,  26; 
Carter,  Fisher  &  Co.  t.  Goodman,  11  Bush,  228.) 

J.  M.  WOOD,  J.  T.  COLLINS  and  JAMES  GARNETT  for  appellee. 

1.  Where  an  execution  is  directed  to  the  "coroner  or  jailer,"  and  executed 

by  the  jailer,  the  proceedings  thereunder  are  void.  (Civil  Code,  sec. 
667 ;  Menderson  v.  Speeker,  79  Ky.,  609.) 

2.  The  actual  purpose  and  intention  to  occupy  the  premises  as  a  homestead 

confer  the  right  to  the  homestead  exemption.  (Bennett  v.  Baird,  5 
Ky.  Law  Rep.,  636;  Robinson  v.  Blackerby,  9  Ky.  Law  Rep.,  375.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

The  appellee's,  E.  T.  Sanders',  curtesy  in  a  house  and 
lot  belonging  to  his  deceased  wife  was  levied  on  and  sold 
by  virtue  of  an  execution  in  favor  of  the  appellant  against 
the  appellee.  The  appellant  having  purchased  the  said 
interest,  received  a  deed  for  the  same.     Thereafter,  he 
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made  a  motion  before  the  Circuit  Court  for  a  writ  of 
possession.  The  appellee  resisted  the  motion  upon  the 
grounds,  first,  that  he  was  entitled  to  a  homestead  in  said 
property ;  second,  that  the  levy  and  sale  were  void.  If 
the  last-named  ground  is  well  taken,  there  is  no  need  of 
inquiring  into  the  first.  The  execution  was  directed  to 
the  "coroner  or  jailer  of  Taylor  county." 

By  sub-section  1  of  section  667  of  the  Civil  Code  of 
Practice,  "  every  process  in  an  action  or  proceeding  shall 
be  directed  to  the  sherift*  of  the  county ;  or,  if  he  be  a 
party,  or  be  interested,  to  the  coroner ;  or,  if  he  be  inter- 
ested, to  the  jailer;  or,  if  all  these  officers  be  interested, 
to  any  constable."  By  sub-section  26,  section  782, 
"  process  "  is  defined  to  be  a  "  writ  or  summons  issued  in 
the  course  of  judicial  proceedings." 

Sub-section  27  of  section  782  defines  the  word  "  writ " 
to  be  "  an  order  or  precept  in  writing,  issued  by  a  court, 
-clerk,  or  judicial  officer." 

So  the  word  "  process,"  as  used  in  section  667,  means, 
among  other  things,  a  writ  of  execution,  which  must  be 
directed  to  the  sheriff  of  the  county  and  executed  by  him, 
if  he  be  not  a  party  to  the  proceedings  or  interested;  if 
he  be  a  party  or  interested,  it  must  be  directed  to  the 
coroner  and  executed  by  him,  if  he  be  not  interested ;  if 
.he  be  interested,  it  must  be  directed  to  the  jailer  and 
executed  by  him,  if  he  be  not  interested ;  if  he  be  inter- 
ested, it  must  be  directed  to  a  constable.  If  the  sherifi  is 
not  disqualified,  neither  the  coroner,  jailer  nor  constable 
can  execute  a  writ  of  execution ;  nor  can  the  jailer  exe- 
x^ute  it,  unless  the  coroner  is  disqualified;  nor  can  the 
constable  execute  it,  unless  all  three  are  disqualified. 

The  reason  why  the  coroner,  jailer  and  constable  are 
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denied  the  right  to  execute  a  writ  of  execution  if  the 
sheriff  is  not  disqualified  by  reason  of  being  a  party  or 
interested,  is :  The  duty,  involving  experience  and  judg- 
ment and  the  handling  of  large  amounts  of  money, 
belongs  directly  to  the  oflice  of  sheriff,  and  the  sheriff  is 
required  to  give  bond  in  an  amount  sufficient  to  indem- 
nify against  loss  by  reason  of  any  default  of  his.  By 
reason  of  the  fact  that  the  general  duties  of  the  jailer 
are  inconsistent  with  the  duties  of  sheriff  and  coroner, 
th'e  coroner  is  regarded,  as  to  executing  process,  as  the 
next  officer  in  rank,  and  he  is  required  to  give  bond  with 
a  view  to  the  fact  that  he  will  be  required  to  execute 
writs  of  execution  if  the  sheriff  is  disqualified.  The 
jailer,  in  reference  to  such  duty,  is  third  in  rank,  and  he 
executes  bond  with  a  view  to  that  fact.  In  a  word,  it  is 
the  policy  of  the  law  that  the  sheriff',  unless  disqualified, 
shall,  by  himself  or  deputies,  execute  all  the  duties  per- 
taining to  his  office,  and  that  no  one  else  shall  execute 
them,  unless  he  is  disqualified,  in  which  case  the  duty 
devolves  upon  the  coroner  exclusively,  unless  he  is  dis- 
qualified, in  which  case  the  duty  devolves  upon  the  jailer. 

That  the  foregoing  is  the  true  meaning  of  sub-section 
1  is  made  manifest  by  sub-section  2,  which  provides  that 
"  the  summons  or  an  order  for  a  provisional  remedy  iu 
an  action  or  proceeding"  (neither  of  which  entitles  the 
officer  to  handle  money)  "may,  at  the  request  of  the 
party  in  whose  behalf  it  is  issued,  be  directed  to  any  of 
the  officers  named  in  sub-section  1,"  provided  he  is  not 
interested,  etc. 

The  issue  was  made  that  neither  the  sheriff  nor  coroner 
was  a  party  or  interested.  The  execution  shows  that  it 
was  directed  to  the  coroner  or  jailer,  from  which  fact  the 
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presamptioQ  arises  that  the  coroner. was  not  interested, 
and  that  the  execution  ought  to  have  been  directed  to 
him  and  executed  by  him.  Instead,  however,  it  was 
executed  by  the  jailer,  which,  in  the  absence  of  proof 
that  both  the  sheriff  and  coroner  were  interested,  he  had 
no  authority  to  do. 
The  judgment  of  the  lower  court  is  affirmed. 


Cabs  54-INDICTMEKT— Mabch  12. 


Mitchell  V.  Commonwealth. 


APPEAL   FROM  OAMPBELL  CRIMINAL  COURT. 

1.  Ihdioticbnt. — As  a  general  rule  an  indictment  for  an  offense  which  is  the 

creature  of  the  statute  is  sufficient  if  it  describes  the  offense  in  the  lan- 
guage of  the  statute.  If,  however,  the  statute  merely  imposes  a  penalty 
for  a  common  law  offense,  referring  to  the  offense  by  its  popular  name, 
the  pleader  must  define  the  offense  by  stating  the  common  law  element 
necessary  to  its  commission. 

2.  Samb — Breaking    into   dwellino-house. — The  offense   of   feloniously 

breaking  into  a  dwelling-house,  or  any  part  thereof,  and  taking  away 
<*  anything  of  value,'*  described  in  section  4,  of  article  5,  chapter  29, 
Gen.  Stats.,  is  a  creature  of  the  statute,  and  an  indictment  fol- 
lowing the  language  of  the  statute  is  sufficient.  It  is  not  necessary, 
therefore,  to  charge,  as  in  case  of  larceny,  that  the  taking  was  with 
felonious  intention  of  depriving  the  owner  permanently  of  his  property 
and  converting  it  to  the  use  of  the  taker  without  the  owner's  consent. 

3.  Same. — In  determining  whether  the  place  which  has  been  entered  consti- 

tutes a  part  of  the  dwelling-house,  both  the  situation  and  the  use  should 
be  considered. 

In  this  case  a  cellar  is  held  to  have  been  a  part  of  the  dwelling-house, 
although  there  was  no  internal  communication  between  it  and  the 
dwelling. 
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BUTLER  HAWKINS  for  appellant. 

1.  An  indictment  for  housebreaking  and  larceny,  under  section  4,  article  5, 

chapter  29,  Gen.  Stats.,  in  which  there  is  a  failure  to  state  that  the 
taking  was  with  the  intention  to  deprive  the  owner  of  his  property, 
and  to  conyert  it  to  the  use  of  the  person  taking,  is  essentially  defective 
on  motion  in  arrest  of  judgment.  (Ward  v.  Commonwealth,  14  Bush* 
234.) 

2.  An  entry  into  the  cellar  of  a  dwelling-house,  havijig  no  internal  commu- 

nication with  the  dwelling,  withoat  breaking  or  removini^  a  fastening, 
does  not  constitute  the  offense  of  breaking  into  a  dwelling-house. 
(Bishop  on  Statutory  Crimes,  sec.  282;  Commonwealth  v.  Bruce,  79  Ky., 
660.) 

P.    W.    HARDIN   FOR   APPBLLEB. 

An  indictment  that  follows  the  langpiage  of  the  statute  is  good,  without 
farther  description  of  the  offense. 

JUDGE  HOLT  dbliybred  the  opinion  of  the  court. 

The  indictment  against  the  appellant,  William  Mitchell, 
charges  him  with  feloniously  breaking  and  entering  the 
dwelling-house  of  Julius  Schultz  by  &rcihly_opening  a 
cellar  door  and  feloniously  taking  therefrom  certain 
articles  of  property  (naming  them)  of  value,  belonging 
to  Schultz. 

Section  4,  article  5,  chapter  29,  of  the  General  Stat-  * 
utes,  provides :  "  If  any  person  shall  feloniously  take 
out  of  or  from  any  church,  chapel  or  meeting-house, 
school-house,  court-house,  or  other  public  building,  any 
goods  or  chattels,  or  other  thing  of  value  belonging 
thereto,  or  shall  rob  any  person  in  his  dwelling-house 
or  place,  or  in  any  booth  or  tent  in  a  fair  or  market, 
he,  his  wife,  children,  or  servants  or  other  person  then 
being  within,  or  shall  feloniously  break  any  dwelling- 
houscy  or  any  part  thereof ^  or  any  outhouse  belonging  to  or 
used  with  any  dwelling-house^  and  feloniously  take  away 
anything  of  value^  although  the  owner  or  any  person  may 
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not  be  there,  he  shall  be  confined  in  the  penitentiary  not 
less  than  two  nor  more  than  ten  years." 

The  accused  made. a  motion  in  arrest  of  judgment^ 
which,  under  our  practice,  can  only  be  sustained  when 
the  facte  stated  in  the  indictment  do  not  constitute  a 
public  offense  within  the  jurisdiction  of  the  court.  Th^ 
ground  urged  in  support  of  it  is,  that  the  indictment 
does  not  charge,  as  is  necessary  in  case  of  larceny,  that 
the  taking  was  with  the  felonious  intention  of  depriving 
the  owner  permanently  of  his  property,  and  converting 
it  to  the  use  of  the  taker  without  the  owner's  consent. 

It  does,  however,  aver  that  the  accused  feloniously 
broke  and  entered  the  dwelling-house — ^giving  the  man- 
ner of  it ;  that  he  feloniously  took  the  property  therein 
named,  and  that  it  was  of  value.  It  conforms  to  the 
wording  of  the  statute,  and  the  offense,  as  stated  in  the 
statute,  is  complete  within  itself.  It  is  the  creature  of 
the  statute ;  and  where  this  is  so  it  is,  as  a  general  rule, 
sufficient  to  describe  the  offense  in  the  language  of  the 
statute.     (1  Wharton's  Criminal  Law,  section  364.) 

The  case  of  Ward  v.  Commonwealth,  14  Bush,  233, 
and  upon  which  the  appellant  relies,  is  distinguishable 
from  this  one.  It  was  an  indictment  under  the  same 
section  of  the  statute  as  this  one,  but  under  that  clause 
which  provides,  "  if  any  person  shall  rob  any  person  in 
his  dwelling-house  or  place,"  etc. 

It  is  never  sufficient  to  charge  an  offense  merely  by 
way  of  legal  conclusion.  If  a  statute  refers  to  a  com- 
mon law  offense  by  its  popular  name — as,  for  instance, 
"  robbery " — ^and  proceeds  to  impose  a  penalty  for  its 
commission,  it  is  not  sufficient  to  charge  the  accused 
with  its  commission  in  the  statutory  terms  alone.     (1 
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Wharton's  Criminal  Law,  7th  Ed.,  section  372.)  In  such 
a  case,  the  pleader  must  define  the  ofiense  by  stating  the 
common  law  elements  necessary  to  its  commission. 

The  evidence  shows  that  the  property  was  taken  out 
of  a  cellar  under  the  dwelling-house,  there  being  no 
internal  communication  between  them.  It  was  necessary 
to  go  out  of  the  house  into  the  yard  to  enter  the  cellar. 
The  door  to  it  opens  out  into  the  open  air.  It  had  no 
fastenings,  but  could  not  be  opened  without  the  use  of 
force. 

It  is  therefore  now  urged  that  the  cellar  was  no  part 
of  the  dwelling-house,  and  that  the  accused,  if  guilty,  is 
so  of  trespass  and  petit  larceny  only. 

There  is  a  diversity  of  decision  as  to  what  does,  and 
what  does  not,  in  law  constitute  a  part  of  the  dwelling- 
house.  Some  cases  include  all  within  the  curtilage ;  and 
this,  according  to  Blackstone,  appears  to  have  been  the 
common  law  rule ;  while  others  are  made  to  turn  upon 
the  use. 

It  has  been, said  that  burglary  may  be  committed  by 
breaking  into  a  dairy  or  laundry,  standing  near  enough 
to  the  dwelling-house  to  be  used  as  appurtenant  to  it; 
or  into  such  outbuildings  as  are  necessary  to  it  ew  a 
dwelling.  (State  v.  Langford,  1  Devereux,  253.)  Also  by 
breaking  into  a  smoke-house,  opening  into  the  yard  of 
the  dwelling-house  and  used  for  its  ordinary  purposes; 
and  cases  are  to  be  found  holding  that  if  an  outhouse 
be  so  near  the  dwelling  proper  that  it  is  used  with  it  as 
appurtenant  to  it,  although  not  within  the  same  inclosure 
even,  yet  burglary  may  be  committed  in  it.  (State  v. 
T witty,  1  Haywood  (N.  C),  102.)  It  need  have  no  inter- 
nal communication  with  the  dwelling  proper  to  give  it 
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this  character.  In  Rex  v.  Lithgo,  1  Russell  &  Ryan,  357, 
the  breaking  was  into  a  warehouse.  There  was  no 
internal  communication  between  it  and  the  dwelling  of 
the  owner,  but  they  were  contiguous,  inclosed  in  the 
■same  yard,  and  under  the  same  roof;  and  it  was  held  to 
be  burglary. 

Mr.  East  says :     "  It  is  clear  that  any  outhouse  within  j 
the  curtilage  or  same  common  fence  as  the  mansion  itself  ■ 

must  be  considered  as  parcel  of  the  mansion I 

JI  the  outhouses  be  adjoiiiing:-  to  the.dwelling-hpuse,  and 
occupied  as  parcel  thereof,  though  there  be  no  common 
•inclosure  or  curtilage,  they  may  still  be  considered  as 
tparts  of  the  mansion."     (2  East,  p.  493.) 

It  is  difficult  to  lay  down  any  general  rule  upon  the 
subject,  owing  to  the  nice  distinctions  to  be  found  in 
some  of  the  cases.  It  seems  to  us,  however,  that  both  1 1 
the  use  and  the  situation  should  be  considered.  Can  the  y' 
place  which  has  been  entered,  considering  both  its  situa- 
tion and  use,  be  fairly  considered  as  appurtenant  to  and 
.a  parcel  of  the  dwelling-house ;  or,  as  the  older  writers 
•say,  "  a  parcel. of  the  messuage?"  If  so,  then  burglary 
may  be  committed  by  breaking  into  it. 

The  dwelling-house  of  a  man  has  peculiar  sanctity  at 
common  law.  It  is  his  castle.  The  law  intends  its  pro- 
tection, because  it  is  the  family  abode.  The  object  is  to 
secure  its  peace  and  quiet,  and,  therefore,  the  burglar  has 
always  been  liable  to  severe  punishment.  The  law 
throws  around  it  its  protecting  mantle  because  it  is  the 
place  of  family  repose.  It  is  therefore  proper  not  only  to , 
secure  the  quiet  and  peace  of  the  house  in  which  they  > 
sleep,  but  also  any  and  all  outbuildings  which  are  prop- ' 

vol.88— 23 
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I  erly  appurtenant  thereto,  and  which,  as  one  whole,  con- 

\  tribute  directly  to  the  comfort  andcqnvenience  of  the 

place  as  a  habitation.     If  this  reasoning  be  correct,  then 

any  which  are  not  so  situated,  or  are  not  so  used,  should 

not  be  regarded  as  a  part  of  the  dwelling,  although  they 

may,  in  fact,  be  within  the  curtilage.     If  there  for  other 

distinct  purposes,  as,  for  instance,  a  storehouse  for  the 

vending  of  goods,  or  a  shop  for  blacksmithing,  and  the 

dwelling  is  equally  convenient  and  comfortable  without 

them,  and  they  are  not,  in  fact,  a  part  of  it,_a8  byj>ei^ 

und^r  the  same  roof,  so  that  the  breaking  into  them  will 

,  not  disturb  the  peace  and  quiet  of  the  household,  then  they 

.  should  not  be  regarded  as  a  part  of  it  in  considering  the 

crime  of  burglary,  or  the  offense  named  in  the  statute. 

(Armour  v.  The  State,  3  Humphreys,  379.) 

If,  however,  an  outhouse,  having  no  internal  commu- 
nication with  the  dwelling  proper,  may  be  considered  as 
so  appurtenant  to  it  that  burglary  may  be  committed 
^  therein,  surely  it  would  seem  it  should  be  so  held  as 
to  a  cellar  under  the  dwelling,  although  there  may  he  no 
'  means  of  internal  communication  between  them.  It  is 
under  the  same  roof.  It  is  a  part  of  the  house  in  which 
the  occupant  and  his  family  sleep.  It  is  essentially  part 
and  parcel  of  the  habitation.  It  is  manifest,  however, 
that  the  statute  above  cited  includes  it.  It  says :  "  Or 
shall  feloniously  break  any  dwelling-house  or  any  part 
thereof^  or  any  outhouse  belonging  to  or  used  xoith  any 
dwelling-houseJ^  The  language  is  quite  sweeping ;  and  it 
is  clear  it  was  the  legislative  intention  in  enacting  it»to 
embrace  not  only  every  part  of  the  dwelling,  but  every 
outhouse  properly  a  parcel  of  and  appurtenant  to  it. 
It  at  once  strikes  the  ordinary  observer  that  it  was  not 
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intended  the  cellar  of  a  dwelling-house  should  beex^liidfid  I 
from  its  operation ;  and  to  so  hold  would  not  only  be  in 
the  face  of  the  language  used,  but  unreasonable. 

The  accused  was  convicted  upon  altogether  circumstan- 
tial evidence.  It  was  for  the  jury  to  weigh  it,  however, 
and  to  determine  from  those  circumstances  his  innocence 
or  guilt. 

Judgment  affirm^ 


Case  66— PETITION  EQUITY— March  14. 

Fichtner  v.  Fichtner's  Assignee. 

APPEAL    PROM    LOUISVILLE   CHANCERY    COURT. 
LUXATIC  MARRIED  WOMAN — SALE  OF  INCHOATE  RIGHT  OF  DOWER. — Under  the 

fltotate  providing  for  the  sale  and  oonveyance  of  the  inchoate  right  of 
dower  of  married  women  who  are  confirmed  lunatics,  the  bond  required 
to  he  executed  by  the  husband  secures  to  the  wife  the  present  value  of 
her  inchoate  right  of  dower,  which  "becomes  complete/'  within  the 
meaning  of  the  statute,  when  the  sale  is  made  under  the  judgment  and 
perfected  by  a  conveyance  depriving  her  of  all  right  in  the  land.  And 
in  estimating  the  value  of  the  wife's  inchoate  right,  the  amount  of  a 
mortgage  on  the  land  in  which  she  has  united  with  the  husband  should 
be  deducted  from  the  value  of  the  land. 

A.  L.  DEMBITZ  for  appellant. 

1.  According  to  the  provisions  of  the  statute  the  bond  should  secure  to  the 

wife  either  one>third  of  the  land's  value,  this  sum  to  be  enjoyed  only 
daring  her  life;  or  else  it  should  cover  22.71  per  cent,  of  the  land's 
▼alue,  being  the  value  of  the  dower  interest  of  a  widow  of  forty-four, 
to  be  paid  to  her  absolutely  at  her  husband's  death,  if  he  should  die 
right  off,  but  to  be  diminished  if  he  dies  later,  according  to  her  advance 
in  age. 

2.  In  construing  statutes  the  real  intention  of  the  Legislature  should  control, 

and  no  statute  should  be  so  construed  as  to  be  inconvenient  or  against 
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reason.  (Dwarris  on  Statutes,  p.  690;  Galloway's  Heirs  t.  Webb,  Hardin, 
825;  Bailey  v.  Commonwealth,  11  Bush,  689;  Brown  y.  Miller,  4  J.  J. 
Mar.,  474;  Williams  v.  Commonwealth,  78  Ky.,«97;  Harrison  t.  Com- 
monwealth, 81  Ky.,  163;  Barbour  v.  City  of  Louisville,  81  Ky.,  97.) 
8.  Statutes  are  to  be  construed  according  to  the  principles  of  the  common 
law.  It  is  not  to  be  presumed  that  it  was  intended  to  make  any  further 
innOTation  upon  the  common  law  than  the  case  absolutely  required. 
(Pendleton  v.  Bank  of  Kentucky,  2  J.  J.  Mar.,  249;  Dwarris  on  Stat- 
utes, p.  695),  and  this  rule  is  not  altered  by  section  16  of  chapter  21, 
Gen.  Stats. 

4.  Statutes  should  not  be  construed  so  as  to  divest  vested  rights.     (Dash  v. 

Van  ^leek,  7  Johns.,  477.) 

5.  The  table  in  Lancaster  v.  Lancaster,  78  Ky.,  is  applicable  only  where  the 

wife  is  bought  out  in  cash  on  the  spot. 

6.  Even  conceding  that  the  judgment  gives  appellant  the  money  immedi- 

ately, it  is  not  authorized  by  the  statute.  The  wife's  right  does  not  be- 
come *'  complete  "  within  the  meaning  of  the  statute  until  the  husband's 
death.     (Washburne  on  Real  Property,  pages  146,  249.) 

7.  In  estimating  the  value  of  appellant's  dower,  it  was  error  to  subtract  the 

amount  of  the  mortgage  from  the  value  of  the  property.  (Harrow  v. 
Johnson,  8  Met.,  678 ;  Barker  v.  Barker,  1 7  Mass.,  564 ;  Henagan  ▼. 
Harllee,  10  Rich  (S.  C),  285;  £aton  vs.  Simonds,  14  Pick.,  98.) 

BROWN,  HUMPHREY  &  DAVIE  and  MARSHALL  &  LOCHRE  fob  ap- 
pellees. 

1.  The  act  of  1878,  providing  for  the  sale  of  the  inchoate  r^ght  of  dower  of 

lunatics,  is  constitutional.  (Gosson  v.  MacFerran,  79  Ky.,  286.)  Be- 
fore the  husband's  death,  and  while  the  right  to  dower  is  inchoate  only, 
the  Legislature  has  full  power  to  provide  for  increasing,  modifying, 
abolishing  or  selling  it.  (Barbour  v.  Barbour,  46  Maine,  9;  Noel  t. 
Ewing,  9  Indiana,  37;  Lucas  v.  Sawyer,  17  Iowa,  617;  Cooley's  Const 
Lim.,  361  ;  Hammond  v.  Pennock,  61  N.  Y.,  158;  Bennet  v.  Harmes,  61 
Wis.,  258.) 

2.  It  has  been  held,  that  even  in  the  absence  of  any  statutory  provision,  a 

court  of  equity  can  make  a  sale  for  partition,  and  pass  the  title  free  of 
an  inchoate  right  of  dower,  by  compelling  the  married  woman  to  join 
with  her  husband  in  a  transfer  of  her  inchoate  right.  (Jackson  v.  Ed- 
wards, 7  Paige,  889.) 

8.  There  is  a  wide  and  recognized  difference  in  the  values,  and  in  the  meth- 

ods of  calculating  the  values,  of  an  inchoate  or  contingent  right  of 
dower,  and  of  a  completed  or  vested  estate  of  dower.  (Lancaster  v. 
Lancaster,  78  Ky.,  198;  Ward  v.  Crotty,  4  Met.,  60;  Jackson  v.  Potter, 
6  Ky.  Law  Rep.,  518;  Jackson  v.  Edwards,  7  Paige,  408;  Bartlett  v. 
Van  Zandt,  4  Sandf.  Chy.,  396;  Hazelrigg  v.  Hutson,  18  Indiana,  481.) 


Digitized  by  VjOOQIC 


Vol.  88.]         JANUARY  TERM.  1889.  367 

Fichtner  v.  Fichtner's  Assignee. 

4.  The  tables  for  calculating  the  value  of  a  vested  dower  right  are  given  at 
the  front  of  3  Bush ;  those  for  calculating  the  value  of  an  inchoate 
right  are  given  in  78  Ky.,  198,  and  in  Gen.  Stats.,  738. 

6.  The  said  act  of  1878,  in  providing  that  the  lunatic  married  woman  shall 
be  paid  "  the  value  of  her  inchoate  right  of  dower  in  the  land,  should 
such  right  thereafter  become  complete,'*  means  that  she  is  to  be  paid 
only  the  present  value  of  her  inchoate  or  contingent  right  of  dower; 
and  said  value  is  to  be  paid  her  at  once,  that  it  may  be  applied  to  her 
present  needs.     ( Act^s  1878;  volume  1,  page  62.) 

6.  There  being  a  mortgage  on  the  property,  it  was  proper  to  deduct  its 
amount  from  the  value  of  the  property,  and  to  calculate  the  value  of 
the  inchoate  dower  in  the  balance  only.  (Gen.  Stats.,  chapter  62,  ar- 
ticle 4,  section  6,  page  789.) 

JUDGE  PRYOR  delivbred  the  opinion  of  the  oouilt. 

John  Fichtner,  the  husband  of  the  appellant,  Catherine 
Fichtner,  being  involved  in  debt,  made  an  assignment  of 
all  his  estate  for  the  benefit  of  creditors,  and  by  the  terms 
of  the  deed  much  valuable  real  estate  passed  to  the 
assignee.  Fichtner  and  his  assignee,  Lochri,  having  sold 
several  parcels  of  the  land  under  executory  contracts,  filed 
this  petition  in  the  Louisville  Chancery  Court  asking  a 
sale  and  conveyance  of  the  inchoate  right  of  dower  of  the 
appellant  in  this  land  so  as  to  make  a  perfect  title.  lit 
the  petition  it  is  alleged  that  the  wife  (Catherine)  is  a 
confirmed  lunatic  and  has  been  so  adjudged  by  the  Jeffer- 
son Circuit  Court,  and  this  proceeding  is  had  under  an 
act  of  the  Legislature  approved  March  14,  1878,  provid- 
ing for  the  sale  and  conveyance  of  the  inchoate  right  of 
dower  of  married  women  who  are  confirmed  lunatics. 
(General  Statutes,  page  325.)  The  act  provides  in  express 
terms  that  whenever  a  married  woman  is  a  confirmed 
lunatic  the  circuit  or  chancery  court  of  the  county  where 
the  land  is  situated  may,  on  the  petition  of  the  husband, 
adjudge  the  sale  and  conveyance  of  the  inchoate  right  of 
dower.     The  wife  was  made  a  defendant  with  the  proceed- 
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ings  all  regular,  and  the  land  sold  in  the  manner  provided 
by  the  act,  and  conceding  the  power  of  the  Legislature, 
which  we  think  is  unquestioned,  to  pass  laws  regulating 
the  sale  of  such  property  belonging  to  those  who  are 
under  the  parental  care  of  both  the  Legislature  and  the 
Chancellor,  it  is  onjy  necessary  to  determine  the  single 
question  presented  in  this  case,  that  arises  from  a  con- 
struction given  the  last  clause  of  section  8  pf  the  act  by 
the  court  below.  That  clause  provides :  "  Before  any 
judgment  shall  be  rendered  in  pursuance  of  the  provisions 
hereof,  the  husband  shall,  before  said  court,  execute  with 
sufficient  surety  a  covenant  to  the  Commonwealth  for  the 
benefit  of  his  wife,  that  she  shall  be  paid  the  value  of  her 
inchoate  right  of  dower  in  said  land,  should  such  right 
thereafter  become  complete,  and  to  perform  all  orders  of 
the  court  in  the  premises — such  covenant  and  surety 
shall  be  approved  by  the  court."  The  case  was  referred  to 
the  commissiouer  with  directions  to  ascertain  the  present 
value  of  the  wife's  inchoate  right  of  dower  in  the  land  sold 
by  the  husband  and  his  assignee,  and  the  commissioner 
reported  back  its  value  at  nine  hundred  and  eighty-six 
dollars.  It  is  insisted  by  counsel  for  the  wife  that  the 
bond  to  be  given  by  the  husband,  required  by  the  statute, 
secures,  or  should  secure,  to  the  wife  the  value  of  her 
dower  in  the  estate  conveyed  in  the  event  she  survives 
her  husband ;  in  other  words,  she  is  to  be  paid  the  value 
of  her  dower  now  inchoate  when  the  same  thereafter 
becomes  complete.  If  she  survives  the  husband  she  takes 
as  widow  the  value  of  her  dower  in  money  instead  of  the 
land  itself,  and  dying  before  the  husband,  she  takes 
nothing. 

While  there  is  some  reason  for  urging  such  a  construe- 
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tion,  on  account  of  the  awkward  manner  in  which  the 
clause  in  question  is  framed,  we  are  satisfied,  in  looking 
to  the  object  to  be  accomplished,  in  connection  with  the 
power  conferred  on  the  Chancellor,  such  is  not  a  correct 
interpretation  of  the  legislative  intent. 

The  Chancellor  is  empowered  to  sell  and  convey  the 
inchoate  right  of  dower ^  and  when  sold,  in  order  to  pass 
this  right,  the  committee,  if  the  lunatic  has  one,  if  not, 
the  commissioner,  as  the  act  provides,  shall  unite  with  the 
husband^  as  the  wife  would  if  sui  juris^  in  conveying  her 
inchoate  right  in  the  land.  The  committee  or  commissioner 
represents  the  wife,  passing  her  potential  right,  and  the 
husband  passing  the  fee.  The  effect  is  to  enable  the  Chan- 
cellor to  have  executed  to  the  vendee  such  a  conveyance 
as  the  husband  and  wife  could  make  if  the  wife  was  of 
«ound  mind. 

The  act  further  provides  that  the  deed  executed  by  the 
husband  and  the  committee  or  commissioner  shall  pass  the 
inchoate  right  of  dower.  It  is  manifest,  therefore,  that  the 
purchaser  acquires  by  such  a  conveyance  all  the  right 
that  he  would  or  could  have  acquired  if  the  wife  had  been 
^ui  juris. 

The  question  then  arises,  is  the  wife  entitled  to  the 
present  value  of  her  inchoate  right,  or  must  she  wait 
until  the  happening  of  her  surviving  the  husband  before 
«he  can  assert  any  claim  by  reason  of  the  sale  by  the 
Chancellor  ?  The  stipulation  of  the  bond  following  the 
statute  is,  that  she  shall  be  paid  the  value  of  her  inchoate 
right  of  dower  in  the  land,  and  not  the  value  of  her  dower 
in  the  event  she  survives  her  husband.  She  shall  be 
paid  that  value  should  such  right  thereafter  be  complete. 
It  might  be  argued,  that  the  sum  fixed  as  the  value  is 
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not  to  be  paid  until  the  wife  becomes  discovert  by  the* 
death  of  the  husband,  but  such  a  construction  would,  in 
eftect,  deprive  the  wife  of  any  present  interest  in  the 
proceeds  of  a  sale  that  estops  her  from  asserting  her 
right  to  dower  at  the  death  of  her  husband,  and  is  as 
unreasonable  as  allowing  her,  as  against  the  husband  and 
his  sureties  on  his  bond,  the  full  value  of  her  dower  at 
her  husband's  death,  when  its  stipulation  is  that  she 
shall  be  paid  the  value  of  her  inchoate  right.  When  did 
her  right  become  complete  ?  The  response  is  :  When  the 
sale  was  made  under  the  judgment  and  perfected  by  a 
conveyance  depriving  her  of  all  right  in  th^  land.  Be- 
fore a  judgment  is  rendered  the  bond  is  signed,  paya- 
ble to  the  Commonwealth,  securing  to  the  wife  the  value 
of  what  she  parts  with.  This  value  you  agree  to  pay 
the  wife  should  such  right  thereafter  be  complete ;  so, 
whether  the  purchaser  complies  with  his  bid  or  not,  the 
wife  is  made  secure  by  the  execution  of  a  bond  when 
her  right  is  sold  and  conveyed.  It  then  becomes  com- 
plete, and  she  or  her  committee  at  once  entitled  to  the 
money.  The  wife,  whether  the  husband  is  solvent  or 
insolvent,  may  insist  upon  having  set  apart  to  her  the 
value  of  this  potential  right.  It  has  been  often  approved 
by  this  court,  and  in  many  cases  held  to  be  a  fair  equiva- 
lent as  against  creditors,  for  property  passed  to  the  wife 
by  the  husband  in  consideration  of  her  relinquishment. 
If  the  wife  had  been  of  sound  mind  when  this  proceed- 
ing was  had,  she  would  have  been  equitably  entitled,  as 
against  creditors,  to  the  value  of  this  potential  right  in 
the  attempt,  for  their  benefit,  to  perfect  the  title  of  the 
purchaser.  It  has  a  fixed  or  ascertainable  value,  and  the 
Chancellor,  under  this  statute,  is  authorized  to  do  that 
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which  the  wife,  if  sane,  could  have  done,  first  securing  to 
the  lunatic  the  value  of  that  right  the  purchaser  obtained 
under  the  sale  and  conveyance.  The  money  is  the  prop- 
erty of  the  wife ;  may  be  used  and  disposed  of  for  her 
benefit  through  or  by  some  one  authorized  to  act  for  her, 
and  in  such  use  the  Chancellor  will  see  that  her  rights 
are  protected.  (Lancaster  v.  Lancaster's  trustees,  78  Ky., 
198.) 

There  was  an  incumbrance  on  the  realty  sold,  by  way 
of  mortgage,  for  five  thousand  dollars,  and  to  this  extent 
the  wife,  when  sane,  had  relinquished  her  dower.  This 
was  deducted,  and,  we  think,  properly,  from  the  value  of 
the  land  when  determining  the  value  of  the  potential 
right  of  dower,  and  the  mere  fact  that  the  relinquish- 
ment was  to  the  one  creditor  or  grantee  can  make  no« 
difference.  That  mortgage  debt  has  to  be  satisfied  out  of 
an  insolvent  estate,  and  to  that  extent  the  dower  is  gone, 
and  the  amount  should  be  subtracted  from  the  value  of 
the  entire  land.  The  mortgage  is, only  a  lien,  but  still 
its  foreclosure  carries  with  it  all  the  right  of  the  wife  to 
the  extent  that  the  land  may  be  sold  to  satisfy  it,  and, 
therefore,  the  wife  is  only  entitled  to  compensation  out 
of  the  land  left. 

We  construe  the  judgment  below  as  vesting  in  the  wife 
the  absolute  right  to  the  monied  value  fixed  on  her  po- 
tential right,  and  must  therefore  affirm  the  judgment. 
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Head  v.  Clark. 
Case  66— PETITION  EQUITY— March  14. 

Head  v.  Clark. 


APPEAL    FROM    HENDERSON    CIRCUIT    COURT. 

1.  Judicial  sales — Discretion  of  commissioner. — Where  a  commissioner 

making  a  sale  under  decree  of  court  discovers,  after  the  hammer  hai< 
'fallen  and  the  purchaser  has  been  announced,  that  he  has  made  a  mis- 
take, he  may  announce  the  fact  and  proceed  with  the  sale,  the  parties 
and  the  crowd  still  being  present. 

Appellant  and  appellee  were  both  bidding  the  same  amoont  at  » 
decretal  sale,  but  the  commissioner  hearing  only  appellant's  bid,  let  the 
hammer  fall  and  announced  that  appellant  was  the  purchaser.  Discov- 
ering at  once  his  mistake,  he  proceeded  with  the  sale,  the  inter^ted 
parties  and  the  crowd  being  still  present,  and,  appellee  increasing  hid 
bid,  the  property  was  knocked  off  to  him.  Held — That  this  waH 
proper. 

2.  Same. — In  so  far  as  the  comjnissioner  is  not  restricted  by  the  terms  of 

the  decree  or  the  general  law,  he  has  a  reasonable  discretion  as  to  the 
time  and  manner  of  conducting  the  sale. 

MONTGOMERY  MERRITT  for  appellant. 

1.  The  commissioner  had  no  more  authority  than  an  ordinary  anetioneer 

as  to  the  acceptance  or  rejection  of  a  bid.  (  Grotenkemper  y.  Achter- 
meyer  &  Co.,  11  Bush,  226.) 

2.  The  commissioner  had  no  right  to  resell  after  he  had  knocked  down  the 

property  to  Head,  and  therefore  the  court  had  no  right  to  confirm 
the  sale.  (Parsons  on  Contracts,  vol.  1,  p.  479;  Herman  oh  Executions, 
p.  827;  Blossom  v.  Railroad  Co.,  3  Wall,  206;  Reamer  v.  Judah,  18 
Bush,  208.) 

Even  the  court  has  no  arbitrary  power  in  the  matter  of  confirming  or 
rejecting  the  sale.  (3  Met.,  top  page  146;  Stump  v.  Martin,  9 
Bush,  290.) 

YEAMAN  &  LOCKETT  for  appellee. 

1.  The  master  commissioner  making  a  sale  under  a  decree  of  the  Chancellor 
is  not  upon  the  same  footing  as  an  ordinary  auctioneer  making  sale  for 
individuals.  ( 2  Daniels'  Chancery,  1271 ;  Vanbussom  v.  Maloney,  2 
Met.,  662.) 

But  even  putting  the  commissioner  upon  the  same  footing  as  an 
ordinary  auctioneer,  he  would'not,  under  the  circumstances  c{  thie  o»<«. 
have  exceeded  his  right  in  continuing  to  offer  the  property. 
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2.  A  mere  bidder  at  commissioner's  sale  is  not  vested  with  such  interest  in 
the  thing  being  sold  as  will  enable  him  to  override  all  discretion  of  the 
commissioner,  or  to  control  the  judicial  power  the  court  has  over  the 
commissioner  and  the  biddings  made  at  his  sale.  ( Taylor  v.  Gilpin,  3 
Met.,  546;  Stump  v.  Martin,  9  Bush,  289;  Hughes  v.  Swope,  8  Ky.  Law 
Bap.,  256.) 

The^sase  of  Grotenkemper  v.  Achtermeyer  &  Co.,  11  Bush,  222,  com- 
mented on. 

JUDGE  HOLT  delivered  the  opinion  of  the  court. 

This  is  a  contest  between  two  bidders  at  a  decretal 
sale  of  land,  each  claiming  to  have  been  the  purchaser. 
The  bidding  at  the  outset  was  spirited,  several  engaging 
in  it,  but  it  finally  narrowed  to  these  two  contestants. 
The  appellee,  J.  W.  Clark,  bid  by  signs,  made  by  holding 
up  his  hand,  and  which  the  commissioner  making  the 
sale  understood  and  recognized.  The  appellant,  W.  G. 
Head,  was  outspoken  in  making  his  bids.  There  was 
quite  a  crowd  present,  and  some  confusion  existed.  A 
bid  of  $5,325  was  offered,  the  commissioner  and  some  of 
the  bystanders  understanding  it  as  the  bid  of  Clark,  and  * 
it  was  "so  cried.  He  testifies,  however,  that  he  did  not  " 
make  it.  Head  then  bid  |5,850,  and  so  did  Clark.  The 
commissioner  understood  Head's  bid  only.  Some  of  the 
persons  present  testify  that  Head  made  this  bid,  and 
others  appear  to  have  understood  it  as  Clark's  bid.  It  is 
evident  both  made  it,  and  that  when  it  was  being  cried 
each  understood  it  as  his  bid.  Some  of  the  bystanders 
thought  Head's  bid  was  being  cried,  while  others  believed 
it  was  the  bid  of  Clark.  The  hammer  fell,  and  the  com- 
missioner announced  that  the  property  was  sold  to  the  ^ 
appellant,  Head,  at  (5,350.  He  asked  him  to  give  the  ini- 
tials of  his  name,  and  directed  the  clerk  to  write  his  name 
down  as  the  purchaser,  and  he  did  so.  The  appellee,  Clark, 
then  and  there  claimed  that  he  had  made  the  bid,  and 
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that  he  was  the  purohaser.  The  commissioner  at  once, 
and  while  both  parties  and  the  crowd  were  yet  present,  but 
over  Head's  protest,  again  offered  the  property,  crying  it 
at  $5,350,  when  Clark  bid  $5,375,  and  it  was  knocked  gff 
to  him.  Head  tendered  and  delivered  to  the  commis- 
sioner satisfactory  bonds  for  the  $5,350,  for  which  he 
claimed  to  have  bought  the  property,  and  Clark  gave  like 
bouds  for  the  $5,375  bid  by  him.  The  commissioner  re- 
ported the  facts  to  the  court  for  its  direction  and  j  udgment 
Both  parties  to  this  appeal  made  themselves  parties  to- 
the  action  by  proper  pleading,  each  claiming  the  property. 

The  lower  court  held  that  the  action  of  the  commis- 
sioner in  reoffering  the  property  was,  under  the  circum- 
stances,  proper;  accepted  the  bonds  of  Clark  as  the 
purchaser,  and  Head  has  appealed.  He  now  claims  that 
when  the  commissioner  knocked  off  the  property  to  him 
the  contract  of  purchase  was  closed,  subject,  of  course,  to 
rejection  or  ratification  by  the  court  upon  the  masterV 
report;  that  the  master's  duties  were  then  at  an  end;, 
and  that  no  matter  what  mistake  had  been  made  or  what 
misunderstanding  had  existed,  he,  from  that  momenC 
had  no  power  over  the  matter  and  no  duty  to  perform, 
save  to  report  his  action  to  the  court. 

It  is  a  general  rule  as  to  sales  by  auction  that  a  bid  is  a 
mere  offer  of  purchase,  and  may  be  withdrawn  until  ac- 
cepted ;  but  when  the  hammer  falls,  or  the  bid  is  other- 
wise accepted,  it  becomes  a  binding  contract.  The  minds 
of  the  parties  then  meet,  and  the  auctioneer  can  not,  of 
his  own  will,  rescind  the  sale.  (Grotenkemper  v.  Achter- 
uieyer  &  Co.,  11  Bush,  222.)  In  the  case  of  judicial  sales 
the  court  itself  has  no  mere  arbitrary  power  over  them, 
but  must  regard  the  rights  of  all  the  parties,  including 
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the  purchaser,  and  exercise  a  legal  discretion  as  to  reject- 
ing or  confirming  them ;  and  still  less  has  its  commission- 
er, who  is  a  ministerial  officer,  the  power  to  control  them 
At  will. 

If  it  be  conceded,  however,  that,  in  the  case  of  an 
•ordinary  sale  by  auction,  the  power  of  the  auctioneer  is  at 
an  end  the  moment  the  hammer  falls,  and  that  the  con- 
tract of  purchase  is  then  closed,  no  matter  what  mistakes 
he  may  have  committed,  or  what  misunderstanding  may 
have  existed  upon  his  part  as  to  the  bidding,  yet  we  are 
unwilling  to  say  that  this  is  true  as  to  a  decretal  sale 
attended  by  circumstances  similar  to  those  now  under 
consideration.  In  an  ordinary  sale  by  auction,  the  auc-  ■ 
tioneer  is  the  agent  of  the  seller  only,  until  the  sale  is  / 
made,  when,  for  certain  purposes,  he  becomes  the  agent 
of  both  parties. 

A  commissioner,  acting  under  a  decree,  has,  however, 
duties  to  perform  as  to  the  complainant,  the  vendor,  the 
purchaser  and  the  court ;  and  in  the  performance  of  those 
duties  he  must  exercise  his  best  judgment.  He  is  neces- 
sarily invested  with  a  reasonable  discretion,  in  many  re- 
spects, as  to  the  manner  of  its  exercise,  taking  care, 
however,  to  obey  the  decree  so  far  as  it  has  given  him 
specific  directions.  In  acting  under  it,  he  should  adopt 
all  proper  means  to  fulfill  its  directions ;  and  in  doing  so, 
he  is,  unless  restricted  by  its  terms,  or  the  general  law, 
to  exercise  a  sound  discretion.  He  may,  for  good  reason, 
•decline  to  sell  at  the  time  advertised.  If  there  be  but 
one  person  present,  or,  by  reason  of  sham  bidding,  a 
sacrifice  of  the  property  is  reasonably  certain  to  occur, 
he  may  refuse  to  proceed. 
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It  was  said  by  the  Supreme  Court  of  the  United  States 
in  Blossom  v.  Railroad  Company,  3  Wall,  p.  209,  that  he 
might  "be  justified  in  postponing  the  sale  to  a  future 
day  to  prevent  the  sacrifice  of  the  property.  Every  such 
officer  has  a  right  to  exercise  a  reasonable  discretion  to 
adjourn  such  a  sale,  and  all  that  can  be  required  of  him 
is,  that  he  should  have  proper  qualifications,  use  due 
diligence  in  ascertaining  the  circumstances,  and  act  in 
good  faith  and  with  an  honest  intention  to  perform  his 
duty." 

Undoubtedly  a  sherifl:*  in  selling  under  execution  may 
exercise  his  discretion  in  the  respects  to  which  we  have 
alluded,  and  we  see  no  reason  why  a  commissioner  in 
selling  property  under  decree  should  not  have  the  same 
right.  The  fact  that  his  action  is  not  final  until  approved 
by  the  court  does  not  present  a  sufficient  reason  for  a 
distinction. 

It  would  certainly  have  been  proper  in  this  instance, 
owing  to  the  circumstances  attending  the  sale,  for  the 
court,  had  Head  been  reported  to  it  as  the  purchaser,  to 
^  have  set  the  sale  aside.  (Rorer  on  Judicial  Sales,  section 
421.)  Why,  then,  under  the  circumstances,  should  its 
master,  when  aware  of  the  mistake  and  misunderstanding 
upon  his  part,  and  with  the  knowledge  that  in  point  of 
fact  when  he  announced  the  sale  as  made  there  really 
had  been  no  highest  bid  offered,  and  hence  no  sale  in 
fact  made,  as  directed  by  the  decree,  be  compelled  to 
report  to  court  instead  of  proceeding  to  properly  make 
it?  All  the  parties  were  still  present.  The  appellant, 
Head,  had  an  opportunity  still  to  bid  for  the  property. 
The  commissioner  had  merely  announced  that  he  was  the 
preferred  bidder,  because  he  thought  he  was  the  highest 
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bidder,  when  in  fact  be  was  not;  and,  discovering  his 
mistake  immediately,  and  when  the  interested  parties 
were  yet  present,  he  had  such  a  discretion  in  the  matter 
as  authorized  him  to  declare. the  mistake  and  proceed 
with  the  sale.  The  decree  directed  him  to  sell  to  the 
highest  and  best  bidder.  At  least  this  was  his  duty,  and 
he  had  not  done  it ;  and  finding  at  the  time  that  he  had  not 
done  so,  he  had  a  right  to  comply  with  the  decree  in  view 
of  the  fact  that  those  interested  were  still  present  and 
could  not  fairly  sufter  any  injustice,  but  would  otherwise, 
perhaps,  obtain  an  unjust  advantage  through  mistake. 

A  commissioner  ordinarily  is  left  to  select  the  time  in 
the  day  when  he  will  sell.  He  may,  in  the  absence  of 
regulation  in  the  decree,  adjourn  the  sale  to  another  hour 
in  order  to  obtain  a  fair  price ;  or  determine  which  piece 
of  property  shall  be  first  sold ;  or,  owing  to  sham  bidding 
or  lack  of  bidders,  refuse  altogether  to  sell  at  the  time 
fixed  by  his  notice.  He  may,  when  not  restrained  by  the 
decree  or  the  general  law,  adopt  such  measures  as  are 
reasonably  calculated  to  promote  the  fairness  of  the  sale ; 
and  it  has  even  been  held  by  many  courts  that  he  may 
adjourn  an  advertised  sale  to  a  different  time  or  place  in 
order  to  obtain  a  fair  price  for  the  property.  (Rorer  on 
Judicial  Sales,  section  119.)  ' 

In  our  opinion  the  master  had,  in  view  of  the  existing 
circumstances,  a  right  to  disregard  what  had  occurred  by 
mistake,  and  proceed  with  the  sale ;  and  that  the  judg- 
ment of  the  lower  court  confirming  his  action  was 
proper. 

Judgment  affirmed. 
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Cask  57— INDICTMENT— March  14. 

1^  ^  Ches.  &  Ohio  R,  R.  Co.  v.  Commonwealth. 

Ill  435 

1  ?17  ?S4'  APPEAL    FROM^CLAKK    CIRCUIT    COURT. 

117    355) 

'-^=^  1.  Former  acquittal. — Two  indictments   were  found  at  the  same  time 

^11     744  against  appellant  for  a  nuisance  alleged  to  have  been  committed  bj 

__ obstructing  a  public  road  with  its  cars.    The  time  at  which  the  offense 

^  was  charged  to  have  been  committed  was  the  same  in  both  indict- 

-'  ments.    Appellant  having  been  acquitted  under  one  indictment,  pleaded 

former  acquittal  upon  the  trial  of  the  other.  Held — That  as  the  State 
has  the  right  in  such  a  case  to  show  that  the  defendant  had  committed 
the  offense  charged  at  any  time  within  a  year  prior  to  the  indictment,  a 
conviction  or  an  acquittal  under  one  indictment  does  not  ipao  facio  bar 
another  indictment  found  at  the  same  time  for  the  same  character  of 
offense.  The  first  trial  is  a  bar  to  the  further  prosecution  for  only  such 
offenses  as  were  then  proved  or  attempted  to  be  proved ;  and  whether 
the  same  acts  were  proved  or  attempted  to  be  proved  upon  the  first  trial 
is  a  question  of  fact.  Therefore,  as  the  defendant  in  this  case  offered 
testimony  tending  to  show  that  upon  the  first  trial  the  Commonweahh 
in  the  examination  of  its  witnesses  embraced  the  entire  year,  the  issue 
thus  presented  should  have  been  submitted  to  the  jury,  as  this  testi- 
mony, if  true,  showed  the  attempt  to  prove  the  obstruction  at  the  time 
named  by  the  witnesses  in  this  case. 
2.  Indictment. — The  charge  in  one  of  the  indictments  that  the  obstruction 
was  **  habitual "  was  surplusage,  and  did  not  change  the  character  of  the 
offense. 

BRECKINRIDGE  &  SHELBY   for  appellant. 

1.  Upon  the  proof  afforded  by  the  recwvi  alone  in  the  first  case,  the  plea  of 
former  acquittal  was,  as  matter  of  law,  conclusively  sustained,  and  the 
jury  should  have  been  told  to  so  find. 

Upon  this  plea  it  devolves  upon  the  defendant  to  show  two  things: 
First,  the  record  of  the  former  acquittal  by  a  court  of  competent  juris- 
diction, upon  a  good  indictment,  charging,  in  terms,  the  same  offense; 
and,  second,  the  identity  of  the  offenses.  (1  Bishop  on  Criminal  Pro- 
cedure, section  816;  Wharton's  American  Criminal  Law,  section  568; 
3  Greenleaf  on  Evidence,  section  36.) 

2.  An  acquittal  under  the  first  indictment  is  necessarily  an  acquittal,  not 
of  one  only  but  of  evert/  act  within  that  year,  proof  of  which  would 
have  sustained  the  indictment.  (Williams  v.  Commonwealth,  78  Ky.* 
100;  Russell  on  Crimes,  side  page  832.") 
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S.  If  the  identity  of  the  offenses  was  not  conclusively  settled  by  the  record, 
then  the  question  should  have  been  submitted  to  the  jury.  (Wharton's 
American  Criminal  Law,  section  670 ;  1  Bishop  on  Criminal  Procedure, 
seoUons  812  and  816;  SoUiday  v.  Com.,  4  Casey,  18.) 

4.  As  the  offense  charged  in  the  indictment  was  an  habUual  obstnietion,  it 
was  error  to  allow  the  jury  to  find  defendant  guilty  upon  one  act 
obstruction. 


JUDGE  HOLT  delivered  the  opinion  or  the  court. 

Two  indictments  were  found  at  the  same  time  against 
the  appellant,  the  Chesapeake  k  Ohio  Railroad  Com- 
pany, for  nuisance,  by  obstructing  a  turnpike  road  with 
its  cars.  Eaoh  charged  that  the  offense  was  committed 
at  the  same  time,  and  they  are  couched  substantially  in 
the  same  language,  save  the  one  now  under  consideration 
avers  that  the  obstruction  was  "  habitual."  A  con- 
tinuing nuisance  was  not  charged,  however,  and  it  is 
proper  only  for  the  purpose  of  abatement.  Punishment 
only  was  sought,  and  the  charge  therefore  of  habitual 
commission  was  surplusage,  since  although  each  act  of 
obstruction  constituted  an  offbnse,  yet  a  conviction  could 
be  had  under  the  one  indictment  for  but  one  offense, 
although  frequent  ones  were  charged.  The  same  charac- 
ter of  offense  was  therefore  charged  in  each  indictment- 
One  of  the  cases  was  tried,  resulting  in  an  acquittal. 
Subsequently,  and  at  the  same  term  of  court,  this  one 
was  also  tried,  the  plea  being  a  former  acquittal  as  well 
as  '^  not  guilty,"  and  the  verdict,  a  iine  of  |750  against 
the  appellant. 

It  offered  in  evidence  the  record  of  the  former  case, 
and  also  introduced  several  witnesses  to  show  the  identity 
of  the  offenses  charged.  At  the  close  of  the  evidence 
the  lower  court  refused  either  to  instruct  the  jury  to  find 

Tol.  88—24 
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for  the  appellant,  or  as  to  the  issue  presented  by  the  plea 
of  former  acquittal. 

It  is  now  contended  that  the  record  alone  of  the  former 
case  afforded  evidence  which,  as  matter  of  law,  conclu- 
sively sustained  this  plea,  and  that  it  was  the  duty  of  the 
court  to  draw  this  necessary  legal  conclusion  and  instruct 
the  jury  to  find  for  the  accused.  This  argument  is  based 
upon  the  general  rule  that  if  the  first  indictment  were 
such  that  the  accused  might  have  been  convicted  under 
it  upon  proof  of  the  facts  by  which  the  second  is  sought 
to  be  sustained,  then  the  jeopardy  which  attached  upon 
the  trial  of  the  first  one  is  a  bar  to  a  trial  upon  the 
second  one.  (1  "Wharton's  Criminai  Law,  7th  Ed.,  sec- 
tion 565;  Cooley's  Con.  Limitations,  page  328.) 

It  is  true  the  indictments  were  found  upon  the  same 
day ;  they  were  for  the  same  character  of  offense ;  they 
covered  the  same  period  of  time,  because  the  statutory 
limitation  under  our  law  to  such  a  prosecution  is  one 
year ;  but  the  time  named  in  them  as  being  that  when  the 
offense  was  committed  was  not  material,  and  each  ob- 
struction was  a  distinct  offense.  The  State  was  not 
confined  to  any  particular  time,  but  had  the  right  to 
show  that  the  appellant  had  so  offended  at  any  time 
within  a  year  previous  to  the  finding  of  the  indictment 
This  being  so,  a  conviction  or  an  acquittal  would  not, 
ipso  facto  J  bar  another  indictment  found  at  the  same  time 
and  charging  the  same  character  of  offense.  Whether 
the  same  act  was  proven  or  attempted  to  be  proven  upon 
the  trial  of  the  other  one  would  be  a  question  of  fiwt; 
and  the  first  trial  would  only  be  a  bar  to  a  further  prose- 
cution for  such  offenses  as  were  then  proven  or  attempted 
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to  be  proven.  This  would,  of  course,  have  to  be  shown 
by  extrinsic  evidence.  The  general  rule,  therefore, 
above  cited,  does  not  control  such  a  case. 

If  A  be  tried  for  the  murder  of  B,  and  acquitted  be- 
cause of  a  failure  to  prove  some  material  fact,  as  the 
death  of  B,  then  it  does  apply,  and  a  second  trial  can 
not  be  had  upon  the  ground  that  the  Commonwealth  has 
now  secured  the  testimony.  In  such  a  case  there  is  but 
one  offense.  It  is  unlike  this  one.  In  this  character  of 
ease  the  State  could,  upon  the  trial  of  one  indictment, 
select  one  particular  act  or  offense  and  proceed  for  it ; 
and,  under  the  other  indictment,  although  found  at  the 
same  time,  it  could  prove  a  different  one.  It  does  not 
follow,  therefore,  that  an  acquittal  under  one  indictment 
is  necessarily  an  acquittal  not  of  one  only,  but  of  every 
act  within  the  year,  the  proof  of  which  would  have  sus- 
tained the  first  indictment.  If  this  were  the  rule,  then, 
although  the  accused  might  have  committed  the  offense 
a  hundred  times  within  the  year,  yet  an  acquittal  upon 
an  indictment,  under  which  it  could  only  be  convicted 
for  a  single  commission,  would  be  a  complete  protection 
as  to  all,  although,  in  point  of  fact,  but  the  one  unlawful 
act  had  been  investigated.  The  statement  of  a  proposi- 
tion leading  to  such  a  result  is  its  own  refutation. 

The  fundamental  law  protects  one  from  being  twice  put 
in  jeopardy.  Indeed,  the  rule  is  imbedded  in  the  very 
elements  of  the  common  law,  not  only  as  to  criminal,  but 
even  as  to  civil  cases ;  nemo  debet  bis  vexariy  pro  una  et 
eadem  causa ;  but  yet  it  recognizes  not  only  the  difficulty 
but  the  necessity  of  punishing  offenders ;  and  therefore 
in  its  wisdom  does  not  confine  the  Commonwealth  in 
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proving  offenses  to  the  time  named  in  the  indictment; 
but  it  may  prove  or  attempt  to  prove  the  commission  of 
the  offense  at  any  time  not  beyond  the  period  fixed  by 
limitation.  In  a  case  like  this  one,  it  can  not,  upon  the 
trial  of  the  second  indictment,  prove  any  act  which  it  even 
attempted  to  prove  upon  the  other  trial.  If  the  attempt 
embraced  the  entire  year  in  a  sort  of  drag-net  way,  then 
it  may  properly  be  said  that  the  accused  haa  been  tried 
for  all  the  offenses  attempted  to  be  proven.  He  has,  in 
such  a  case,  been  in  jeopardy  as  to  all  the  unlawful  acts 
of  the  year  of  the  character  of  that  named  in  the  indict- 
ment ;  and  it  does  not  matter  that  the  State  may  have  then 
failed  to  show  his  guilt.  If  it  could,  upon  the  trial  of 
one  indictment,  inquire  as  to  whether  at  this  time  or  that, 
or  whether  during  a  certain  time  the  accused  had  not 
committed  the  offense,  and  then,  because  it  failed  to  elicit 
his  guilt,  retry  him  upon  another  indictment  and  go  over 
the  same  ground,  he  would  be  subject  to  continuous  trials. 
Such  a  rule  would  be  unjust  to  the  citizen  and  violative 
of  not  only  the  letter,  but  the  spirit  of  the  law. 

Whether  the  accused  has  been  once  in  jeopardy; 
whether  the  State  has,  upon  the  trial  of  another  indict- 
ment, proved,  or  tried  to  prove,  the  same  offense,  is,  how- 
ever, in  a  case  like  this  one,  where  there  is  testimony 
tending  to  so  show,  a  question  of  fact  to  be  submitted  to  a 
jury  under  proper  instructions.  It  rests  upon  the  de- 
fendant to  show,  however,  that  he  has  been  acquitted  of 
the  identical  offense ;  but  this  is  done  when  it  is  made  to 
appear  that  the  same  conduct  was  previously  inquired,  or 
attempted  to  be  inquired,  into  by  the  State. 

In  this  instance  the  appellant  offered  testimony  tend- 
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ing  to  show  that,  upon  the  trial  of  the  first  indictment, 
the  Commonwealth,  in  the  examination  of  its  witnesses, 
embraced  the  entire  year,  and  endeavored  to  prove  that 
at  some  time  during  that  period  the  appellant  had  com- 
mitted the  act  constituting  the  oftense.  This,  if  true, 
necessarily  involved  the  attempt  to  prove  the  obstruction 
of  the  road  at  the  time  named  by  the  witnesses  in  this 
case,  and  the  issue  thus  presented  should  have  been  sub- 
mitted to  the  jury. 

Judgment  reversed  and  cause  remanded,  with  direc- 
tions to  grant  the  appellant  a  new  trial,  and  for  further 
proceedings  consistent  with  this  opinion. 


Case  68— PETITION  ORDINARY— March  16. 

Adams  Express  Company  v.  Hoeing. 

APPEAL    FROM    FAYETTE   CIRCUIT   COURT. 

Res  JUDICATA — Appeals. — The  Superior  Court  reversed  a  judgment  in  faTor 
of  the  defendant,  and  remanded  the  cause  for  further  proceedings. 
Upon  another  trial  the  circuit  court,  following  the  law  as  laid  down 
bj  the  Superior  Court,  rendered  judgment  for  plaintiff,  and  upon  a 
second  appeal  the  Superior  Court  affirmed  the  judgment  and  granted 
an  appeal  to  this  court.  Held — That  the  Superior  Court  having  com- 
plete jurisdiction  of  the  first  appeal,  and  no  appeal  being  then  granted 
to  this  court,  this  court  can  not  now  reverse  a  judgment  following  the 
mandate  of  the  Superior  Court,  even  if  it  differs  from  the  conclusions 
reached  by  that  court. 

BRECKINRIDGE  &  SHELBY  for  appellant. 

1.  A  shipper  who  stipulates  that  a  package  sent  by  express  does  not  exceed 
in  value  a  certain  sum,  and  pays  for  transportation  upon  such  basis,  is 
estopped,  in  case  of  loss,  to  allege  a  greater  value.     (Hart  v.  Penn.  R. 
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R.  Co.,  112  U.  S.,  331;  Belger  v.  Dinsmore,  61  N.  Y.,  166;  Lawson  on 
CoDtract  of  Carriers,  sections  86,  88;  Adams  Express  Co.  t.  Nock,  2 
Duvall,  662.) 
2.  In  an  action  against  a  carrier  for  failure  to  deliver,  the  measure  of  dam- 
ages is  the  fair  market  value  of  the  goods  at  the  place  of  destination. 
(Sedgwick  on  Damages,  chapter  13,  pages  366,  366,  and  chapter  19, 
page  474. ) 

D.  G.  FALCONER  for  appellee. 

1.  The  consignor  having  property  in  the  goods  at  the  time  of  shipment,  and 

paying  transportation  charges,  has  a  right  to  sue  in  his  own  name  for 
failure  to  deliver.  (Civil  Code,  section  21 ;  Northern  Line  Pack.  Co.  v. 
Shearer,  61  III.,  263;  Bliss  on  Code  Pleading,  section  67;  Kentucky 
Law  Reports,  volume  4,  page  912;  Angell  on  Carriers,  section  496;  Red- 
field  on  Carriers,  section  321 ;  G.  W.  R.  R.  Co.  v.  McCoraas,  33  III. 
186 ;  Adams  Express  Co.  v.  Goodloe,  MS.  Op.  Court  of  Appeals  of  Ey.. 
October,  1874.) 

2.  The  package  having  been  delivered  to  the  express  company  to  transport, 

and  having  been  lost,  and  no  explanation  of  the  loss  given,  the  pre- 
sumption is  that  the  loss  was  caused  by  the  negligence  of  the  company. 
(Lawson  on  Carriers,  page  369 ;  Adams  Express  Co.  v.  Crawford,  8  Ky. 
Law.  Rep.,  619;  Hoeing  v.  Adams  Express  Co.,  8  Ky.  Law  Rep.,  155.) 

JUDGE  PRYOR  delivered  the  opinion  of  the  toirt. 

This  action  involved  the  liability  of  the  Adams 
Express  Company  for  the  loss  of  a  package  received  from 
the  appellee  by  that  company  to  be  delivered  in  the  city 
of  New  York  to  Julius  Bien  &  Co.  The  printed  stipula- 
tions of  the  receipt  for  its  delivery  relieve  the  company 
from  liability,  except  for  fraud  or  gross  negligence,  and 
limit  its  liability  to  the  sum  of  fifty  dollars  as  the  value 
of  the  article,  unless  otherwise  expressed.  On  the  trial 
in  the  circuit  court,  the  loss  of  the  package  having  been 
admitted  and  the  company  tendering  the  fifty  dollars,  the 
circuit  court  held  that  no  other  recovery  could  be  had. 
and  the  plaintiff',  insisting  that  he  was  entitled  to  recover 
the  value  of  the  package,  appealed  to  the  Superior  Court, 
and  that  court  held  that  the  receipt  relied  on  by  the  corn- 
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pany  as  fixing  the  value  at  fifty  dollars  was  not  a  contract 
between  the  plaintiflf  and  the  company,  and  in  effect  held 
that  the  plaintiff  was  entitled  to  recover  the  value  of  his 
lost  package,  if  the  facts  alleged  were  true. 

The  demurrer  was  directed  to  be  overruled  for  further 
proceedings.  On  the  return  of  the  case  an  issue  was 
formed  and  the  court  below,  following  the  law  as  laid 
down  by  the  Superior  Court,  rendered  a  judgment  for 
the  plaintiff  for  the  value  of  the  package,  the  law  and 
facts  having  been  submitted  to  the  judge  without  the 
intervention  of  a  jury.  The  value  of  the  package  was 
fixed  at  three  hundred  dollars,  and  this  is  sustained  by 
the  testimony.  A.  second  appeal  was  taken  to  the  Supe- 
rior Court,  and  that  court,  following  the  doptrine  recog- 
nized  in  the  first  opinion,  affirmed  the  judgment  and 
allowed  an  appeal  to  this  court.  It  'seems  to  us  the 
principal  question  was  settled  by  the  Superior  Court  in 
its  first  opinion,  and  following  that  opinion  the  circuit 
judge  properly  rendered  a  judgment  for  the  plaintiff, 
and  there  is  nothing  left  for  this  court  to  determine 
save  the  question  as  to  the  value  of  the  package.  It 
was  lost  by  the  neglect  of  the  appellant,  and  the  plaintiff' 
swears  that  it  was  worth  three  hundred  dollars.  He  was 
nearly  three  months  engaged  in  making  the  maps  con- 
stituting the  package,  and  the  estimate  placed  upon  his 
labor  or  its  results  is  not  too  high,  from  his  statement. 
The  court  below  finds  that  the  appellee  did  not  know  the 
stipulations  contained  in  the  receipt  as  to  value,  and  that 
the  receipt  was  the  ordinary  receipt  of  the  company,  with 
the  blanks  to  be  filled,  and  it  is  evident  that  if  the 
receipt  is  not  the  contract,  no  representation  was  made 
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by  the  appellee  that  misled  the  company.  We  have  in 
fact  nothing  before  us  in  this  case,  and  could  not,  if  we 
differed  from  the  conclusions  reached  by  the  Superior 
Court,  reverse  the  judge  of  the  lower  court  for  following 
the  mandate  of  a  court  having  full  and  complete  juris- 
diction of  all  the  issues  made  on  the  appeal.  If  on  the 
first  appeal,  when  the  law  of  this  case  was  settled  by  the 
Superior  Court,  an  appeal  had  been  allowed,  this  court 
would  then  have  had  full  power  to  revise  the  action  of 
the  Superior  Court,  and  the  mandate  would  have  gone 
directly  to  the  court  below.  As  it  is,  the  mandate  went 
from  the  Superior  Court,  and  we  are  now  asked  to  reverse 
the  judgment  of  the  circuit  judge  because  he  followed 
the  law  as  settled  by  a  court  whose  opinion  was  as  bind- 
ing on  him  as  if  rendered  by  this  court. 

The  court  below  finds  there  was  no  delivery  of  the 
package  that  contained  maps  of  the  Geological  Survey ; 
that  no  inquiry  was  made  of  the  plaintiff  as  to  its  value 
by  the  defendant;  that  the  package  was  lost  by  the 
neglect  of  the  company.  The  fact  that  the  appellant 
inserted  the  name  of  the  consignee  or  the  place  of  deliv- 
ery did  not  estop  him  from  recovering  its  value. 

We  find  no  error  in  the  judgment.     It  is  afiirmed. 
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Case  69— CONTESTED  WILL— March  16. 

Hickman  v.  Brown.  iiiiJSS?, 

88    377 
•116  656| 

APPEAL    KROM    OWEN    CIRCUIT  COURT. 

1.  Married  women — Power  to  make  will. — A  married  woman  can  not 

dispose  by  will  of  estate  secured  to  ber  separate  use  by  a  parol  ante- 
nuptial contract.  It  is  only  estate  secured  to  her  separate  use  "by 
deed  or  devise"  that  she  is  empowered  to  dispose  of  by  will. 

2.  Same. — Where  the  will  of  a  married  woman  is  offered  for  probate,  it  is 

the  duty  of  the  county  court  to  reject  it,  unless  it  appears  that  the 
estate  disposed  of  was  such  as  the  statute  empowers  married  women  to 
dispose  of  by  will. 

LINDSEY  &  BOTTS  and  P.  J.  FOREE  for  appellants. 

1.  Where  a  will  offered  for  probate  appears  to  have  been  properly  executed, 

it  is  the  duty  of  the  court  to  submit  it  to  probate.  The  court  has  no 
right  to  inquire  whether  the  testator  had  the  right  to  dispose  of  the 
property  devised.  The  law  will  restrict  the.  operation  of  the  will  to 
such  property  as  the  testator  had  the  right  to  devise.  (  Mitchell  and 
Wife  V.  Holder,  &c.,  8  Bush,  368.) 

2.  The  estate  disposed  of  by  the  will  offered  for  probate  in  this  case  was 

separate  estate  which  the  testatrix  had  the  right  to  dispose  of  by 
will.  To  create  a  separate  estate,  all  that  is  required  is  a  manifest 
intention  to  invest  the  property  in  the  wife  to  the  exclusion  of  the  hus- 
band. (  Petty  V.  Malier,  14  B.  M.,  246;  Hutchinson  v.  James  et  al,  1 
Duv.,  76;  Haihaway  v.  Yeaman,  8  Bush,  392;  Shackleford,  assignee,  v. 
Collier,  6  Bush,  149;  Bank  of  Louisville  v.  Gray,  8  Ky.  Law  Rep.,  664; 
Meguiar,  Yancey  &  Co.  v.  Wilson,  9  Ky.  Law  Rep.;  Caldwell  v.  Perry, 
6  Ky.  I^w  Rep.,  97 ;  Turner  v.  Short,  9  Ky.  Law  Rep.,  866;  Morgan  v. 
Chiles,  7  Ky.  Law  Rep.,  306;  Southerland  v.  Southerland,  5  Bush,  591; 
Trail  v.  Trail,  7  Ky.  Law  Rep.,  306;  Martin's  administrator  v.  Donald- 
son, 5  Ky.  Law  Rep.,  258.) 

8.  A  married  woman  has  the  power  to  dispose  of  her  separate  estate  re- 
gardless of  how  it  was  created.  (Gen.  Stats.,  chapter  113,  section  4; 
Idem,  chapter  52,  section  15;  Trail  v.  Trail,  7  Ky.  Law  Rep.,  806.) 

4.  A  liberal  construction  should  be  given  to  the  statute  conferring  on  mar- 
ried women  the  right,  in  certain  cases,  of  disposing  of  their  separate 
estate  by  will  with  a  view  to  effectuating  the  manifest  objects  of  the  law. 
(Hiram  of  color,  &c.,  v.  Griffin,  &c.,  8  Bush,  262;  Tyler  on  Infancy 
and  Coverture,  471;  Reeves'  Domestic  Relations,  chapters  11  and  12; 
Redfield  on  Wills,  part  1,  section  3.) 
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JOSEPH  BLACKWELL  for  appellees. 

1.  Mrs.  Brown  had  no  power  to  dispose  of  her  estate  by  will.     (Gen.  Stata., 

chapter  52,  article  4;  Idem^  chapter  113,  section  4.) 

2.  Before  the  will  of  a  married  woman  can  be  admitted  to  probate,  facts 

must  be  proved  which  priyna  facie  authorize  it.  (Molly  Yates'  Will, 
2  Dana,  215;  Kelly's  devisees  v.  Kelly,  5  B.  M.,  369.) 

3.  A  husband  may  permit  his  wife  to  set  apart  the  proceeds  of  her  general 

estate  to  her  own  separate  use,  but  his  intention  to  do  so  must  be  mani- 
fested by  a  distinct  act  unequivocal  in  its  nature.  (Penn  v.  Young,  10 
Bush,  628.) 

4.  Verbal  ante-nuptial  contracts  in  reference  to  the  property  of  the  wife 

are  within  the  provisions  of  the  statute  of  frauds.  (Potts  v.  Merritt, 
14  B.  M.,  326. ) 

EVAN  E.  SETTLE  on  same  side. 

1.  A  married  woman  can  not  make  a  valid  will  except  of  estate  secured  to 

her  separate  use  by  deed  or  device,  or  in  the  exercise  of  a  wriiieti  power. 
(Gen.  Stats.,  chapter  113;  2  Stat.  Laws,  1587.) 

2.  The  bank  stock  was  not  separate  est-ate,  even   in   the  ordinary  sense. 

(Harris  v.  Harbison,  9  Bush,  397.) 

5.  An  ante-nuptial  verbal  contract  is  within  the  statute  of  frauds.     (Potts 

V.  Merritt,  14  B.  M.,  407.) 

JUDGE  PRYOR  delivered  the  opinion  of  the  court. 

Mrs.  Lou  Moody,  of  the  county  of  Shelby,  married 
Judge  Brown,  of  the  county  of  Owen,  in  the  year  1877; 
both  of  the  parties  had  been  previously  married  and  were 
somewhat  advanced  in  years,  and  it  seems  contemplated 
a,nd  perhaps  entered  into  a  parol  ante-nuptial  contract  in 
regard  to  their  marital  rights.  Mrs.  Brown  died  in 
November,  1886,  and  prior  to  her  death,  in  March  of  the 
same  year,  executed  a  paper,  properly  signed  and  attested, 
purporting  to  be  her  last  will  and  testament,  by  which 
she  devised  her  property,  consisting  of  money  and  bank 
stock,  to  her  husband  for  life,  and  then  to  her  collateral 
kindred. 

After  the  wife's  death  the  paper  was  offered  for  probate 
in  the  Owen  county  court  and  rejected.     An  appeal  was 
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taken  to  the  circuit  courts  where  it  was  also  denied  pro- 
bate, and  is  brought  here  by  the  devisees  in  remainder. 
All  the  statutory  requirements  in  regard  to  the  execution 
of  a  will  were  fully  complied  with^  and  the  paper  was 
rejected  as  the  will  of  Mrs.  Brown  because  of  her  covert- 
ure, the  probate  being  opposed  by  the  husband. 

It  is  insisted  by  counsel  for  the  devisees,  or  for  those 
who  would  take  if  the  paper  was  admitted  to  probate, 
that  the  parol  ante-nuptial  contract  entered  into  between 
the  husband  and  wife  on  the  eve  of  their  marriage 
divested  the  husband  of  all  interest  in  the  estate  of  the 
wife,  and  by  its  terms  the  property  owned  by  her  becom- 
ing her  separate  estate,  she  had  the  power  to  execute  a 
last  will  and  testament,  although  in  opposition  to  the 
wishes  of  her  husband. 

If  this  be  the  correct  doctrine,  the  paper  should  have 
been  probated.  The  statute  in  regard  to  wills  must  con- 
trol that  question.  By  section  2  of  chapter  113,  General 
Statutes,  it  is  provided  in  substance  that  every  one  having 
testamentary  capacity  can  make  a  will,  except  those 
under  twenty-one  years  of  age  or  a  married  woman,  and 
it  therefore  follows  from  this  section  that  no  such  right  is 
given  to  those  laboring  under  the  disability  of  coverture ; 
but,  on  the  contrary,  the  right  is  expressly  denied  them. 
Tbe  same  statute,  however,  makes  an  exception  in  regard 
to  married  women,  and  this  exception  is  found  in  section 
4  of  the  same  chapter,  that  provides  :  "  A  married  woman 
may  by  will  dispose  of  any  estate  secured  to  her  separate 
use  by  deed  or  devise,  or  in  the  exercise  of  a  written 
power  to  make  a  will." 

This  statute  in  regard  to  wills  must  be  construed  as 
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containing  all  the  law  on  the  subject  with  reference  to 
those  who  are  competent  to  make  a  will,  and  the  manner 
of  its  execution.  We  find  no  separate  estate  secured  to 
the  wife  by  either  deed  or  devise,  and  no  written  power 
authorizing  her  to  make  a  will  of  either  her  general  or 
separate  estate,  and  therefore  the  paper  was  not  a  will, 
for  the  rea-son  that  the  wife  had  no  power  to  make  it 
under  any  reasonable  construction,  however  liberal,  that 
could  be  given  the  statute.  It  is  insisted  by  counsel  that 
it  was  the  duty  of  the  county  court  to  admit  the  will  to 
probate,  so  that  the  question  as  to  whether  the  estate  in 
the  wife  was  her  separate  or  general  estate  might  be 
determined  by  a  court  learned  in  the  law,  and  that  it  was 
never  intended  by  the  law-making  power  to  vest  in  the 
county  judge  the  power  of  determining  such  an  intricate 
legal  question.  While  it  is  often  difficult  in  determining 
the  character  of  an  estate,  still  the  right  or  power  of  the 
feme  covert  to  make  a  will  is  made  to  depend  upon  the 
character  of  the  estate  devised  or  conveyed  to  her;  if 
general  estate,  she  has  no  power  to  dispose  of  it  unless  in 
the  exercise  of  a  written  power.  No  deed  or  devise  to  the 
feme  of  this  property  was  exhibited  to  the  county  court, 
nor  any  written  power  to  make  a  disposition  of  either 
her  general  or  separate  estate,  and  the  county  court 
having  all  the  original  jurisdiction  over  the  subject  matter 
could  do  nothing  else  but  deny  the  probate. 

While  the  rejection  of  the  paper  may  and  does  divest 
those  who  are  named  as  devisees  of  all  title  under  it,  still 
that  fact  does  not  determine  the  character  of  the  estate 
in  the  wife  or  the  right  of  her  husband  or  next  of  kin  to 
the  property.     The  only  question  this  'court  has  to  deal 
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with  is  the  right  of  the  married  woman  to  execute  a  valid 
will.  There  is  nothing  in  the  record  showing  that  she 
could  exercise  such  a  right,  and  the  judgment  is  therefore 
affirmed 


Cask  60— PETITION  EQUITY— March  21. 

Jones,  &c.,  V.  Allen  &  Co. 

APPEAL    FROM     BATH    CIRCUIT   COURT. 

1.  Judicial  sales — Execution  lien. — Pending  an  action  to  enforce  a  lien 

on  land,  an  execution  creditor  may  have  his  execution  levied  on  the 
land  as  foundation  for  coming  into  the  action  and  enforcing  the  lien 
created  thereby.  And  even  where  the  execution  lien  is  created  after 
the  land  has  been  sold  under  judgment  of  the  court,  the  execution 
creditor  may  come  into  the  case  and  file  exceptions  to  the  report  of  sale, 
and  have  the  sale  set  aside,  if  good  grounds  exist  therefor,  and  then 
have  the  property  sold  to  satisfy  both  his  debt  and  that  of  the  plaintiff. 
Appellees  had  an  execution  levied  on  the  land  of  their  debtor  after  it 
had  been  sold  under  judgment  of  the  court  in  this  action  to  enforce  a 
lien  thereon,  and  then  upon  petition  were  made  parties  to  the  action, 
and  filed  exceptions  to  the  report  of  sale  upon  the  ground  that  the  prop- 
erty had  not  been  appraised  or  properly  advertised.  The  sale  was  set 
aside  and  a  sale  ordered  to  satisfy  both  the  debt  of  the  plaintiff  and  the 
debt  of  appellees.     Held — That  this  was  proper. 

2.  Joinder  of  actions — Election. — The  appellees,  after  asserting  a  lien 

on  the  land,  filed  an  amended  answer  and  cross-petition,  alleging  that 
the  debtor  had  sold  the  land,  and  seeking  to  subject  the  unpaid  pur- 
chase price,  making  the  vendee  a  party.  The  defendants  moved  the 
court  to  require  appellees  to  elect  which  cause  of  action  they  would 
prosecute,  but  the  court  overruled  the  motion.  The  defendants  then 
made  known  that  the  notes  executed  by  the  vendee  for  the  purchase  price 
had  been  assigned  for  value,  thus  placing  them  beyond  appellees'  reach. 
Held — That  even  if  the  court  erred  in  overruling  the  motion  to  require 
appellees  to  elect,  the  ruling  of  the  court  worked  out  equitably,  and  the 
defendants  can  not  complain. 
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8.  Verbal  sales  of  land — Executions. — A  deed  executed  pursuant  to  & 
previous  verbal  sale  of  land  does  not  relate  back  and  overreach  an 
execution  lien  created  between  the  date  of  the  sale  and  the  date  of  the 
deed,  and  before  any  money  had  been  paid  by  the  vendee,  and,  there- 
fore, before  he  had  acquired  any  equity. 

4.  Levy  of  execution. — Where  the  officer  having  an  execution  goes  to  or 
upon  the  land  of  the  defendant  and  actually  levies  upon  it,  and  indorses 
the  levy  upon  the  execution  within  a  reasonable  time  thereafter,  it  is 
not  necessary  to  the  validity  of  the  levy  that  he  should  notify  the  owner 
or  occupant  of  the  land.  The  officer  may,  however,  dispense  with  going 
to  or  upon  the  land  by  getting  the  consent  of  the  owner  or  agent  to  the 
levy  upon  the  particular  land,  or  by  notifying  him  that  he  intends  levy- 
ing upon  it.  But  in  that  event  he  must  still  indorse  the  levy  upon  the 
execution  within  a  reasonable  time.  He  may,  however,  dispense  with 
thus  indorsing  the  levy  by  both  going  to  the  land  and  notifying  the 
owner  or  occupant  of  the  levy;  and  in  that  event  the  levy  may  be 
established  by  parol  evidence. 

R.  GUDGELL  and  W.  S.  QUDGELL  for  appellants. 

1.  To  make  a  levy  upon  land  effectual,  the  sheriff  must  go  upon  the  land 

and  there  indorse  his  levy,  or  must  notify  the  defendant  in  the  execu- 
tion of  the  particular  property  upon  which  he  proposes  to  levy.  (Mc- 
Burnie  v.  Overstreet,  8  B.  M.,  804.) 

2.  An  oral  contract,  in  regard  to  the  sale  of  land,  is  voidable  only  by  the 

parties  to  the  contract.     (Crawford  v.  Woods,  6  Bush,  208.) 

J.  J.  NESBITT  FOR  appellee. 

An  oral  sale  of  land  conveys  no  title,  and  can  not  be  interposed  to  defeat 
an  execution  levied  prior  tx)  the  making  of  a  conveyance  in  compliance 
with  the  oral  agreement.     (White  v.  O'Bannon,  9  Ky.  Law  Rep.,  888.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  cqurt. 

Scott  aud  Hurst,  in  1879,  obtained  a  judgment  in  the 
Bath  Circuit  Court  against  the  appellant,  Spencer  Boyd, 
for  the  price  of  some  lumber  with  which  they  furnished 
him  to  build  a  dwelling-house  on  a  tract  of  land  belong- 
ing to  him,  they  having  taken  proper  steps  to  retain  a 
lien  on  said  house  and  land  for  the  price  of  the  lumber. 
J  udgment  was  also  rendered  directing  a  sale  of  the  land 
to  satisfy  the  debt. 
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The  land  was  not  sold  until  the  8th  day  of  December, 
1884.  On  that  day  the  master  commissioner  sold  the 
entire  tract  for  $114 — the  balance  then  due — and  Samuel 
Jones,  the  son  of  the  appellant,  became  the  purchaser. 
Thereafter,  on  the  31st  of  December,  1884,  the  appellees 
caused  two  executions,  aggregating  about  one  hundred 
and  forty  dollars,  besides  interest  and  costs,  to  be  levied 
upon  said  tract  of  land.  Thereafter,  in  February,  1884,  the 
appellees,  upon  their  petition  setting  up  a  lien  upon  said 
land  by  virtue  of  the  levy  of  said  executions,  were  made 
parties  to  the  action  for  the  purpose  of  asserting  said 
lien.  They  then  filed  exceptions  to  the  report  of  sale 
upon  the  grounds :  First,  the  land  was  not  appraised ; 
second,  it  was  not  advertised  as  required  by  law.  The 
court  sustained  the  exceptions  and  set  the  sale  aside. 
Thereafter,  on  the  28d  day  of  March,  1885,  the  appellees 
filed  an  amended  answer  and  cross-petition,  in  which  it 
was  alleged  that  the  appellant,  Spencer  Jones,  on  the  2d 
day  of  March,  1885,  had  sold  and  conveyed  said  land  ta 
the  appellant,  Thompson  Jones,  for  the  sum  of  sixteen 
hundred  dollars,  one  thousand  of  which  was  paid  dow» 
and  the  remaining  six  hundred  was  to  be  thereafter  paid. 
Thompson  Jones  having  been  made  a  party,  the  appellees, 
without  abandoning  their  execution  liens,  sought  to  sub- 
ject a  sufiiciency  of  this  sum  to  the  payment  of  these 
executions. 

The  appellants  then  moved  the  court  to  compel  the 
appellees  to  elect  which  remedy  they  would  prosecute, 
but  the  court  overruled  the  motion,  whereupon  the  ap- 
pellants, by  their  answers,  made  known  that  the  note 
evidencing  said  sum  of  six  hundred  dollars  had  been, 
before  the  appellant,  Thompson  Jones,  was  made  a  party^ 
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assigned  to  a  third  person  for  value.  So,  if  it  be  true 
that  the  court  erred — which  we  do  not  decide — ^in  not 
compelhng  the  appellees  to  elect,  nevertheless,  the  appel- 
lants have  no  right  to  complain,  for  they  developed,  by 
their  answers,  the  fact  that  the  money  that  the  appellees 
sought  to  reach  was  not  subject  to  their  debt,  which  fact 
they  knew  at  the  time  they  made  the  motion,  and  evi- 
dtotly  intended  to  put  appellees  in  pursuit  of  a  shadow 
and  let  the  substance  slip  from  their  grasp.  Therefore, 
the  judgment  ot  the  court,  if  erroneous  at  the  time, 
worked  out  equitably,  and  the  appellants  can  not  be 
heard  to  complain. 

The  appellants  contend  that  the  appellant,  Thompson 
Jones,  verbally  purchased  the  land  on  the  28d  day  of 
December,  1884,  just  a  few  days  before  the  appellees' 
executions  were  levied;  and  that  his  deed  of  the  2d  of 
March  following  relates  back  to  the  verbal  purchase,  and 
invests  him  with  a  title  superior  and  anterior  to  the  lien 
of  the  appellees.  The  verbal  purchase  did  not  invest  the 
appellant  with  any  legal  or  equitable  title  whatever,  and 
as  he  paid  no  money  on  that  purchase,  with  no  equity  of 
any  kind,  therefore,  if  the  appellees  acquired  an  execu- 
tion lien  on  the  land  between  the  times  of  making  the 
verbal  purchase  and  the  execution  of  the  deed,  the  title 
acquired  by  the  execution  of  the  deed  could  not  have  the 
effect  of  supplanting  the  execution  lien. 

The  sheriff  went  on  the  said  tract  of  land,  and  not 
finding  its  owner  or  occupant,  he  levied  on  it  and  returned 
to  town  and  caused  the  levy  to  be  indorsed  upon  the 
executions.  He  did  not  post  a  copy  of  the  executions  upon 
the  land,  nor  do  any  other  thing  than  that  above  men- 
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tioned  to  tipprtse  the  owner  or  occupant  of  the  land  that 
he  had  levied  on  it.  Was  it  a  valid  levy  ?  To  make  a 
valid  levy  upon  land  it  is  only  necessary  for  the  officer  to 
go  to  or  upon  the  land  and  actually  levy  upon  it  and 
indorse  the  levy  upon  the  execution.  However,  the 
indorsement  need  not  he  made  while  the  officer  is  at  or 
«pon  the  land;  if  it  be  made  within  a  reasonable  time 
thereafter,  it  will  be  sufficient  to  hold  the  levy.  It  is  not 
necessary  to  the  validity  of  the  levy,  in  the  case  above 
indicated,  that  the  officer  should  personally  notify  the 
owner  or  occupant  of  the  land  of  the  levy.  Also,  the 
officer  may  make  a  valid  levy  upon  land  without 
going  to  or  upon  it,  in  either  of  two  ways :  First,  by 
seeing  the  owner  or  agent  and  getting  his  consent  to  the 
levy  upon  the  particular  estate ;  or,  second,  by  apprising 
the  owner  or  agent  of  the  particular  estate  that  he  intends 
levying  upon  it.  In  either  of  the  two  cases  last  named,  the 
officer  must  make,  within  a  reasonable  time,  an  official 
and  specific  entry  upon  the  execution.  But  when  the 
officer  goes  to  or  upon  the  land  and  levies  on  the  same 
and  notifies  the  owner  or  occupant  of  the  levy,  such  levy 
may  be  established  by  parol  evidence.  (McBurnie  v.  Over- 
street,  8  B.  Mon.,  804.) 

The  appellees  had  the  right  to  levy  the  executions  on 
the  land,  and  thereby  create  a  lien  upon  it,  not  for  the 
purpose  of  selling  the  land  under  the  executions,  but  for 
the  purpose  of  enabling  them  to  come  into  the  case  to 
«ubject  the  land  to  the  payment  of  their  debt,  subject, 
however,  to  the  lien  of  the  judgment  creditor.  Were 
the  appellees  denied  this  right  it  would  result  in  a  sacri- 
fice of  their  rights  as  creditors. 

vol.  «8— 25 
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The  facte  of  this  case  illustrate  the  wisdom  of  allow- 
ing the  levy  upon  the  land  as  a  foundation  for  coming 
into  the  case  to  enforce  the  lien  created  thereby,  for  here 
the  land,  worth  in  cash  sixteen  hundred  dollars,  was  bid 
off  at  the  commissioner's  sale  for  one  hundred  and  four- 
teen  dollars,  which  sale,  but  for  allowing  the  appellees  to 
come  into  the  case  and  assert  their  lien,  would  have  been 
confirmed  and  the  appellees  would  have  lost  their  debt. 
But  as  the  Chancellor  recognized  the  right  of  the  appel- 
lees to  create  a  lien  upon  the  land  by  levying  upon  it,  as 
a  foundation  for  coming  into  the  case  to  enforce  their 
lien,  their  rights  as  creditors  were  saved.  It  is  true  that 
such  a  proceeding  will  not  be  allowed  to  interfere  with 
the  rights  of  the  purchaser  at  the  commissioner's  sale, 
but  here,  according  to  the  facts  in  this  record,  the  person 
to  whom  the  land  was  knocked  off  acquired  no  rights  as 
purchaser,  and  the  court  did  him  no  wrong  by  setting 
aside  the  report  of  sale. 

The  judgment  is  affirmed. 
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APPEAL    PROM    TAYLOR    CIRCUIT    COURT. 

Former  jeopardy — Indictment  for  bigamy. — After  the  accused  in  a  felony 
case  has  been  put  upon  trial,  the  discharge  of  the  jury,  save  in  case  of 
necessity  or  by  the  consent  of  the  accused,  operates  as  an  acquittal  and 
bars  another  trial  for  the  same  offense.  And  while  the  accused  may 
waiye  his  right  to  object  to  a  second  jeopardy,  he  does  not  do  so  by 
merely  remaining  silent  when  the  jury  is  discharged. 
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Upon  the  trial  of  an  indictment  for  bigamy,  il  appeared  that  the  name 
giyen  in  the  indictment  as  that  of  the  woman  to  whom  the  defendant 
was  last  married  was  not  her  real  name,  but  that  she  was  sometimes 
known  by  that  name.  The  court  sua  sponie  discharged  the  jury,  dis- 
missed the  indictment  and  referred  the  case  to  another  grand  jury. 
The  defendant  did  not  object.  An  indictment  was  returned  giving  the 
real  name  of  the  woman,  and  upon  the  trial  thereunder  the  defendant 
pleaded  former  acquittal.  Held — That  there  was  no  necessity  for  dis- 
charging the  jury  upon  the  first  trial,  and,  therefore,  the  action  of  the 
court  operated  as  a  bar  to  another  trial. 

R.  8.  MONTAGUE  for  appellant. 
Brief  not  in  record.  * 

P.   W.    HARDIN,  ATTORNET-GENBRAL,  FOR    APPELLEE. 

The  defendant  by  failing  to  object  to  the  discharge  of  the  first  jury 
waived  his  right  to  a  trial  by  that  jury,  and  can  not  now  claim  that  the 
discharge  of  the  jury  operated  as  an  acquittal. 

JUDGE  HOLT  delivered  the  opinion  of  the  court. 

Richard  Robinson  was  indicted  at  the  June  term,  1888, 
of  the  Taylor  circuit  court  for  bigamy.  The  indictment 
charged  him  with  marrying  one  Harriet  Anderson  in 
1871,  and  while  she  was  yet  his  lawful  wife,  and  on 
March  22, 1888,  with  marrying  one  Mag  White.  At  the 
indictment  term  he  was  put  upon  trial,  the  plea  of  "  not 
guilty"  entered,  and  a  jury  sworn  to  try  the  issue.  The 
testimony  for  the  Commonwealth  having  been  heard  in 
part,  it  appeared  that  the  last-named  woman  had  been 
divorced  from  one  John  White,  her  name  prior  to  her 
marriage  to  him  being  Margaret  Sharp  ;  and  that,  at  the 
time  of  her  marriage  to  the  accused,  she  was  sometimes 
called  Mag  White  and  sometimes  Mag  Sharp.  The  court 
thereupon  sua  sponte,  and  over  the  objection  of  the  attor- 
ney for  the  State,  discharged  the  jury,  and  referred  the 
case  to  another  grand  jury.    The  accused  neither  objected 
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uor  coQseDted  to  this  being  done.  He  remained  silent. 
This  action  of  the  court  was  had  that  he  might  be 
-charged  with  marrying  Margaret  Sharp.  It  is  manifest 
it  was  unnecessary.  It  had  been  shown  that  Mag  Sharp 
and  Mag  "White  were  one  and  the  same  person,  and  that 
she  was  called  by  both  names.  The  jury  were  not  dis- 
charged, therefore,  from  necessity.  The  appellant  was 
reindicted  at  the  January  term,  1889,  the  new  indictment 
charging  him  with  marrying  Margaret  Sharp ;  his  wife, 
Harriet,  being  yet  alive.  Upon  trial  under  it  he  pleaded 
not  guilty,  and  former  acquittal. 

The  former  indictment,  and  the  record  relating  thereto, 
were  put  in  evidence.  It  thus  appeared  that  the  accused 
had  formerly  been  put  upon  trial,  and  that  it  had  pro- 
gressed so  far  that  a  part  of  the  testimony  for  the  State 
had  been  heard,  when  the  court  discharged  the  jury.  It 
was  also  shown  upon  the  second  trial,  as  it  had  been  upon 
ihe  first,  that  Mag  White  and  Mag  Sharp  were  one  and 
the  same  person^  she  being  called  sometimes  by  the  one 
and  then  by  the  other  name.  The  lower  court  refused  to 
either  instruct  the  jury  to  acquit  the  appellant,  or  to  give 
any  instruction  as  to  the  defense  of  former  acquittal, 
although  it  fully  appeared  that  he  was  again  on  trial  for 
marrying  the  identical  woman  named  in  the  fij^t  indict- 
ment ;  and  he,  having  been  convicted,  now  claims  that  the 
proceedings  under  the  first  indictment  constituted  a  bar 
to  any  further  trial. 

Section  14  of  article  18  of  our  State  constitution  says: 
"  No  person  shall,  for  the  same  offense,  be  twice  put  in 
jeopardy  of  his  life  or  limb."  It  was  held  in  Williams  v. 
The  Commonwealth,  78  Ky.  Rep.,  93,  that  this  provision 
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in  spirit,  and  therefore  iu  fact,  embraced  a  case  where 
liberty  only  is  involved ;  and  that  it  was  intended  to  cover 
all  felonies  or  cases  where  the  punishment  is  infamous. 
In  that  case,  after  the  jury  had  been  sworn,  and  the  testi- 
mony for  the  Commonwealth  had  been  heard,  its  attorney 
moved  to  dismiss  the  indictment  and  refer  the  charge  to 
another  grand  jury.  There  was  no  necessity  for  it.  It 
was,  however,  done  over  the  protest  of  the  accused ;  and 
this  court  held  that  the  former  proceedings  were  a  bar  to 
a  trial  upon  a  second  indictment.  ( See,  also,  1  Bishop 
on  Criminal  Law,  section  990.) 

It  is  said,  however,  as  is  true,  that  in  that  case,  and  also 
in  O'Brian  v.  The  Commonwealth,  9  Bush,  338,  the 
accused  objected  to  the  jury  being  discharged;  and  it  is 
contended  that,  because  ^he  accused  in  this  instance  did 
not  upon  the  trial  of  the  former  indictment  protest  against 
the  jury  being  discharged  and  demand  that  it  proceed  to 
a  verdict,  he  can  not  now  rely  upon  the  proceedings  then 
had,  in  bar  of  a  second  trial. 

The  courts  of  the  country  have  difl'ered  somewhat  as 
to  the  interpretation  to  be  given  to  the  constitutional 
provision  above  cited,  and  which  is  also  found  in  the  con- 
stitution of  the  United  States.  Some  have  understood  it 
as  merely  meaning  that  where  a  person  has  been  tried 
upon  a  sufficient  indictment,  and  a  final  verdict  of  acquit- 
tal or  conviction  been  pronounced,  he  can  not  be  tried 
again  upon  the  same  charge. 

They  have,  therefore,  held  that  one  is  not  placed  in 
jeopardy  within  the  meaning  of  the  organic  law,  save 
when  there  is  a  verdict  of  a  jury  and  a  judgment  thereon  ; 
and  that,  therefore,  no  discharge  of  the  jury  during  a 
trial  will  bar  a  second  one.     Others  have,  however,  held 
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that  the  putting  of  the  accused  upon  trial  merely,  is 
placing  him  in  jeopardy  within  the  proper  meaning 
of  the  constitutional  restriction ;  and  that  when  this  has 
been  done,  the  discharge  of  the  jury,  save  in  case  of 
necessity  or  by  his  consent,  operates  as  an  acquittal  and 
bars  a  retrial. 

That  this  last  view  is  the  proper  one  we  have  no  doubt. 
It  is  the  only  one  which  renders  secure  this  right,  recog- 
nized by,  perhaps,  every  system  of  jurisprudence  now  ex- 
isting, or  which  has  ever  existed.  This  court  has  adopted 
it,  and  it  accords  with  the  current  of  authority.  It  is 
true  that  sections  248  and  252  of  our  Criminal  Code  at- 
tempted to  authorize  a  dismissal  of  an  indictment  by  the 
State's  attorney,  by  the  permission  of  the  court,  at  any 
time  prior  to  a  final  submission  of  the  case  to  the  jury, 
without  its  being  a  bar  to  another  prosecution  for  the 
same  offense;  but  these  Code  provisions,  in  so  far  as 
they  attempted  to  authorize  the  dismissal  of  an  indict- 
ment for  felony,  after  jeopardy  had  attached,  without  its 
being  a  bar  to  a  future  prosecution  for  the  same  offense, 
were  held  in  Williams  v.  The  Commonwealth,  supra, 
to  be  unconstitutional. 

It  must  always  be  understood,  however,  that  if  the 
dismissal  be  from  necessity ^  it  does  not  operate  as  a  bar  to 
a  further  prosecution.  This  is  necessary  to  the  proper 
administration  of  justice.  A  juror  may  absent  himself, 
or  be  taken  sick,  or  die  ;  so,  too,  may  the  judge;  or  the 
prisoner  may  become  too  ill  to  proceed,  or  it  may  be  im- 
possible for  the  jury  to  agree  upon  a  verdict.  In  all  of 
these  cases,  and  perhaps  others  not  now  called  to  mind, 
the  discharge  of  the  jury  will  not  operate  to  bar  a 
further  prosecution  because  it  is  of  necessity. 
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Ill  the  case  now  before  us  the  jeopardy  unquestionably 
attached.  There  was  no  necessity  for  the  discharge  of 
the  jury.  The  guilt  or  innocence  of  the  appellant  could 
have  been  properly  declared  under  the  indictment  upon 
which  he  was  then  being  tried. 

It  would  be  exceedingly  dangerous  to  leave  this  or- 
ganic right  to  rest,  for  its  proper  protection,  upon  the 
mere  will,  or  even  discretion,  of  the  trial  court,  however 
pure  and  elevated  the  judicial  character  might  be;  and 
no  interference  by  the  State,  after  the  jury  has  charge  of 
the  case,  can  be  tolerated  unless  upon  facts  establishing  a 
case  of  necessity  or  by  consent  of  the  accused.  (Stewart 
V.  The  State,  15  Ohio  St.,  155 ;  Bishop  on  Criminal  Law, 
flection  995.) 

The  last-named  writer  says  that  the  accused  may  waive 
his  right  to  object  to  a  second  jeopardy,  and  that  the 
waiver  may  be  express  or  implied. 

"If,  during  a  trial,  the  jury  is  discharged  with  the 
prisoner's  concurrence,  this  consent  to  the  discharge  is, 
by  implication,  a  waiver  of  any  objection  to  being  tried 
anew,  and  he  may  be  so  tried.  Even  the  consent  to  the 
discharge  may  appear  by  implication  from  the  circum- 
stances, as  well  as  by  express  words."  (1  Bishop  on 
Criminal  Law,  section  998.) 

In  this  instance,  however,  there  was  no  express  con- 
sent by  the  appellant  to  the  discharge  of  the  jury,  nor 
any  circumstances  from  which  a  consent  can  be  properly 
implied.  He  was  merely  silent.  The  rule  should  not  be 
extended  so  far  as  to  require  him,  for  the  protection  of 
this  organic  right,  to  object  to  the  action  of  the  court. 
If,  upon  the  motion  of  the  attorney  for  the  Common- 
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wealthy  a  nolle  prosequi  had  been  entered  at  the  fitage  of 
the  trial  when  the  former  indictment  against  the  appel- 
lant was  dismissed,  it  would  certainly  have  operated  to 
bar  any  further  prosecution  for  the  same  offense,  although 
the, appellant  might  not  have  objected  to  it.  If  sane  he 
certainly  would  not  have  done  so ;  and  a  discharge  of 
the  jury  by  the  court,  after  jeopardy  has  attached,  should 
have  the  same  effect,  save  in  cases  of  necessity — this  ex- 
ception being  necessary  to  the  administration  of  justice. 
The  lower  court  should,  upon  the  record  as  now  pre- 
sented, have  instructed  the  jury  to  find  for  the  appellant, 
and  the  judgment  is  reversed,  and  cause  remanded  for  a 
new  trial  consistent  with  this  opinion. 


Case  62— PETITION  EQUITY— Maech  28. 

\§^  Kincaid,  Adm'r,  &c.,  v.  Tutt,  &c. 

88    392 
119 74 

'^^^1  APPEAL    FROM    WOLFE    CIRCUIT    <!OURT. 

1.  Judicial  sales — Final  order. — A  judgment  confirming  a  report  of  8«le 

is  a  filial  judgment,  which  the  court,  after  the  term  at  which  it  was  reo- 
dered,  can  not  vacate  or  modify,  unless  it  be  for  some  one  or  more  of 
the  causes  mentioned  in  section  618  of  the  Civil  Code;  and  if  any  one 
of  the  causes  mentioned  in  sub-sections  4,  5,  6,  7  and  8  of  that  sectioR 
is  relied  on,  the  party  seeking  to  set  aside  the  judgment  must  proceed 
by  petition. 

2.  Right  to  set  aside  order  of  confirmation. — The  fact  that  Uie  plaintiffs 

attorney  did  not  attend  the  sale,  owing  to  the  failure  of  the  commissioner 
to  comply  with  his  promise  to  notify  him  of  the  time  of  sale,  and  that 
by  reason  of  his  absence  the  land  did  not  bring  as  much  as  plaintiffs' 
debt,  was  a  casualty  sufficient  to  defeat  the  confirmation  of  the  sale;  but 
the  plalntifis,  having  failed  to  appear  and  oppose  the  confirmation,  can 
not  now  have  the  judgment  of  confirmation  set  aside  upon  that  gromid, 
unless  prevented  by  unavoidable  casualty  from  appearing  and  opposing 
the  confirmation,  which  does  not  appear. 


Digitized  by  VjOOQIC 


^OL.  88.J  JANUARY  TERM,  1889.  39S 

Kincaid.  Adm'r,  &<?.,  v.  Tutt,  &c. 

H.  C.  LILLY  &  SON  for  appellant. 

Land  was  sold  at  commissionerfl'  sale  for  S250  that  was  worth  $1|500. 
The  commissioner  had  agreed  to  notify  counsel  for  execution  defendant 
of  the  time  of  sale,  and  counsel  was  ready  and  willing  to  bid  the  amount 
of  the  debt.  Counsel  was  not  notified  and  report  of  sale  was  confirmed. 
On  an  offer  to  pay  the  debt  the  sale  should  have  been  set  aside. 

/ 

WOOD    &    DAY    FOR    APPELLEE. 

1.  When  a  commissioner's  report  of  sale  is  confirmed  without  exceptions, 

the  judgment  of  confirmation  is  final  and  can  not  be  set  aside  at  a  suc- 
ceeding term.  (  Megowan  y.  Pennebakers,  3  Met.,  601 ;  Yocum  y.  Fore- 
man, 14  Bush,  494.) 

2.  The  sale  will  not  be  disturbed  unless  there  has  been  fraud  or  uncon- 

scionable adyantage  taken  by  the  purchaser.  (  Stump  v.  Martin,  i> 
Bnsh,  285.) 

JUDGE  BENNETT  DELivERBn  the  opinion  of  the  court. 

In  the  case  of  the  appellants,  Socrates  Kincaid,  as 
administrator,  and  others,  against  John  Tutt,  &c.,  the 
Chancellor  adjudged  the  sale  of  the  land  in  controversy, 
to  satisfy  a  debt  in  favor  of  the  appellants  amounting  to 
about  $1,600.  Said  land  was  sold  by  the  court's  com- 
missioner as  many  as  three  times  before  the  sale  com- 
plained of  on  this  appeal ;  but  each  of  said  sales  was  set 
aside  on  account  of  some  irregularity,  except  the  third, 
which  was  set  aside  on  account  of  the  failure  of  the 
appellant,  Socrates  Kincaid,  who  purchased  the  land  at 
the  price  of  $1,300,  to  execute  bond  for  the  purchase 
price.  The  sale  complained  of  was  made  on  the  Ist  day 
of  September,  1884,  and  was  reported  on  the  27th  day  of 
October,  1884,  and  confirmed  on  the  Ist  day  of  Novem- 
ber, 1884.     The  sale  was  in  every  respect  regular. 

At  this  sale  the  appellee,  Geo,  Oliver,  was  the  pur- 
chaser, at  the  price  of  $250.  At  a  term  of  court  next 
succeeding  that  at  which  the  sale  was  confirmed,  H.  C. 
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Lilly,  one  of  the  appellants'  attorneys,  made  known  to 
the  court,  by  his  aflSldavit  filed  in  the  case,  that  he,  as" 
attorney  of  the  appellants,  requested  the  master  commis- 
sioner, whose  duty  it  was  to  make  the  sale,  to  notify  him 
of  the  time  that  he  would  make  the  sale  in  time  for  him 
to  attend  in  person  and  bid  the  amount  of  the  appellants' 
judgment  on  the  land;  that  the  commissioner  did  mail 
him  a  letter  informing  him  of  the  time  of  sale,  but  the 
letter  was  not  mailed  in  time  to  reach  him  until  after  the 
^ale  had  taken  place ;  that  the  land  was  worth  as  much 
as  $2,500 ;  that  at  the  succeeding  term  of  court  he  was 
absent  from  court  on  account  of  sickness  in  his  family. 
Upon  the  filing  of  this  affidavit,  the  appellee  waa  ruled  to 
show  cause  why  the  judgment  confirming  the  sale  and 
the  sale  itself  should  not  be  set  aside.  Issue  was  joined, 
proof  heard,  and  the  rule  discharged. 

It  may  be  regarded  as  established  by  the  proof  that  H. 
C  Lilly,  the  appellants'  attorney,  did  not  attend  the  sale 
owing  to  the  fact  that  the  commissioner  failed  to  notify 
him  in  time ;  also,  that  he  failed  to  attend  the  succeeding 
term  of  court  owing  to  the  sickness  of  his  wife.  But  it 
must  be  remembered  that  a  judgment  confirming  a 
report  of  sale  is  a  final  judgment,  which  the  court,  after 
the  term  at  which  it  was  rendered,  can  not  vacate  or 
modify,  unless  it  be  for  some  one  or  more  of  the  causes 
mentioned  in  the  sub-sections  of  section  518  of  the  Civil 
Code.  Here,  cause  7 — unavoidable  casualty,  preventing 
the  appellants'  counsel  from  attending  the  sale  to  bid  on 
the  land,  and  afterwards  preventing  his  attending  court- 
is  assigned  for  setting  the  sale  aside  at  the  subsequent 
term  of  court. 
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As  above  intimated,  it  may  be  regarded  as  true  that  11. 
C.  Lilly  failed  to  attend  the  sale  owing  to  the  failure  of  the 
-commissioner  to  notify  him  in  time  of  the  time  of  sale, 
and  that  the  land,  by  reason  of  his  absence,  did  not  bring 
as  much  as  the  appellants'  debt,  whereby  their  pecuniary 
interest  suffered,  and  that  said  casualty  was  sufficient  to 
Klefeat  a  confirmation  of  the  sale,  if  the  appellants  had 
-appeared  and  opposed  a  confirmation.  But  their  failure 
i:o  do  so  was  a  waiver  of  their  right  to  set  the  judgment 
of  confirmation  aside  at  the  next  term  of  court,  unless 
•they  were  prevented  from  appearing  and  opposing  the 
confirmation  by  some  unavoidable  casualty.  It  is  clear, 
from  the  proof,  that  such  casualty  not  only  did  not  exist, 
•but  the  sale  was  confirmed  by  the  direction  of  another  of 
the  appellants'  attorneys  in  the  case,  whose  power  of  at- 
torney in. the  case  was  equal  to  that  of  H.  C.  Lilly.  In 
xeference  to  the  failure  of  proof,  Mr.  Lilly  does  not  say 
in  his-evidence  that  he  proposed  to  attend  court  to  ob- 
ject to  the  confirmation  of  the  sale,  nor  does  he  say  that 
^he  would  have  objected  to  the  confirmation  had  he  been 
in  attendance.  As  the  appellant,  Socrates  Kineaid,  ad- 
ministrator and  active  manager  of  the  estate,  Had  aban- 
xdoned  the  idea  of  contesting  the  sale  (though  be  changed 
.his  purpose  long  after  the  confirmation),  it  is  not  proba- 
ble that  H.  C.  Lilly,  the  attorney,  would  have  opposed 
the  confirmation.  Besides,  it  clearly  appears  that  J.  M. 
Oliver,  with  full  power  as  one  of  the  appellant's  attor- 
neys, caused  the  sale  to  be  confirmed,  and  but  for  his 
direction  the  sale  would  not  have  been  confirmed.  This, 
of  itself,  was  sufficient  to  defeat  the  appellant's  motion, 
unless  his  a^t  was  the  result  of  a  fraudulent  arrangement 
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between  him  and  the  appellee,  of  which  there  is  not  a 
particle  of  proof  nor  ground  of  suspicion. 

In  the  case  of  Bean  v.  Haffendorfer,  84  Ky.,  685,  this 
court  decided  that  the  power  of  the  Chancellor  to  vacate 
a  judgment  confirming  a  judicial  sale  was  not  dependent 
upon  a  valid  defense  to  the  cause  of  action  or  claim  sued 
on;  that  the  question  of  the  validity  of  the  sale  was 
distinct  from  the  question  of  defenses  to  the  cause  of 
action;  that  there  might  exist  grounds  for  setting  aside 
a  sale  that  did  not  affect  the  judgment.  In  accordance 
with  the  foregoing  views,  it  has  always  been  held  that 
the  sale,  in  the  person  of  the  purchaser,  generally  intro- 
duces a  new  party,  or,  if  one  of  the  parties  to  the  action 
becomes  the  purchaser,  his  purchase  introduces  him  in  a 
new  role,  and  the  judgment  confirming  the  sale  estab- 
lishes a  property  right  in  such  party,  which  judgment  is, 
and  ought  to  be,  final,  and  which  can  not  be  disturbed, 
although  the  judgment  upon  the  cause  of  action  may  be 
thereafter  reversed.  So  the  judgment  of  confirmation 
being  distinct  from  the  judgment  on  the  cause  of  action, 
and  final,  it  follows  that  it  can  not  be  vacated  after  the 
term  of  court  at  which  it  was  rendered,  unless  for  some 
one  or  more  of  the  causes  mentioned  in  the  sub-sections, 
supra ;  and  if  for  the  causes  mentioned  in  sub-sections  4, 
5,  6,  7,  8,  the  party  must  proceed  by  petition,  as  is  pro- 
vided in  section  520  of  the  Civil  Code. 

The  judgment  is  affirmed. 
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APPEAL    FROM    WARREN    CIRCUIT    COURT. 

1.  Bills  akd  notes — Extrinsic  evidence  to  explain. — Where   a  prom- 

issory note  signed  by  two  obligors  reads :  "  HV  promise  to  pay  to  the 
order  of  myself ^^  &c.,  extrinsic  eyidence  is  competent  to  show  which  of 
the  two  obligors  was  intended  as  the  payee. 

2.  Sams — Assignment. — Where  a  promissoxy  note  is  made  payable  to  one  of 

two  obligors,  the  other  obligor  is  bound  thereon  to  the  payee ;  and  if  the 
payee  indorses  the  note  to  a  third  person,  both  obligors  are  bound  there- 
on to  the  indorsee. 
8.  Same. — Under  our  statute  a  person  who  makes  a  promissory  note  pay- 
able to  himself  may  become  bound  thereon  to  another  person  by  writing 
his  name  on  the  back  of  the  note  and  delivering  it  to  such  person. 

DULANEY  &  MITCHELL  for  appellant. 

The  particular  form  of  the  writing  sued  on  being  directed  and  consented 
to  by  the  defendant  to  get  plaintiff's  money,  and  the  money  having 
been  obtained  by  reason  thereof,  the  plaintiff  is  entitled  to  recover. 
The  facts  being  admitted  by  the  demurrer,  the  quantum  of  evidence  is 
not  the  question  to  be  decided.  (Griffith's  Ex'r  v.  Collier,  4  Ky.  Law 
Rep.' 260.) 

The  case  of  Muhling  v.  Sattler,  &c.,  8  Met.,  commented  on. 

WRIGHT  &  McELROY  for  appellee. 

1.  A  note  signed  by  two  obligors  payable  to  the  order  of  themselves,  must 

be  endorsed  by  both  in  order  to  create  liability  as  against  both.  The 
validity  of  such  paper  as  that  sued  on  depending  entirely  upon  section  13 
of  chapter  22,  General  Statutes,  that  statute  must  be  complied  with, 
otherwise  no  obligation  is  created. 

2.  There  is  no  averment  of  mistake  in  the  execution  of  the  note  sued  on, 

and  hence  no  allegation  which  contradicts  it  can  be  made. 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

The  appellant,  James  L.  Jenkins,  declared  on  a  writing 
that  reads  as  follows : 

"  Bowling  Green,  Ky.,  July  8,  1886. 
"  Sixty  days  after  date  we  promise  to  pay  to  the  order 
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of  myself  three  hundred  and  sixty  dollars,  valae  received, 
negotiable  and  payable  at  Warren  Deposit  Bank  without 
defalcation.  E.  R.  Murrell. 

«J.  N.  Bass." 

Endorsed  on  the  back  of  this  writing  is  the  following: 
"  Pay  to  James  L.  Jenkins  or  order.     E.  R.  Murrbll." 

The  appellant,  as  the  above-named  assignee,  declared 
on  this  writing  as  a  promissory  note,  and  sought  to 
recover  judgment  on  it  against  E.  R.  Murrell  and  the 
appellee,  J.  ^KT.  Bass,  as  the  makers.  E.  R.  Murrell  made 
no  defense.  But  the  appellee,  Bass,  filed  a  general 
demurrer  to  the  petition,  which  the  lower  court  sustained. 
The  appellant  then  filed  an  amended  petition,  in  which 
he  alleged  that  the  note  was  executed  by  E.  R.  Murrell 
and  the  appellee,  Bass,  for  the  purpose  of  enabling  the 
former  to  borrow  money  upon  it,  but  it  was  not  known 
at  the  time  the  note  was  signed  from  whom  he  could  or 
would  obtain  the  money,  so  Murrell  and  the  appellee, 
Bass,  agreed  that  a  space  should  be  left  in  the  note  for 
the  purpose  of  inserting  the  name  of  the  lender  as  the 
payee,  or  that  Murrell  might  insert  the  name  of  himself 
as  payee,  and  by  an  endorsement  on  the  back  of  the  note 
order  the  same  payable  to  whomsoever  he  chose ;  that, 
pursuant  to  the  authority  of  the  appellee,  Bass,  Murrell 
wrote  the  word  "myself"  in  said  space,  which  word  he 
intended  to  represent  his  own  proper  name;  and  there- 
after, Murrell  having  sold  said  note  to  the  appellant  for 
value,  he  endorsed  the  same  to  appellant  by  writing  his 
name  across  the  back  of  it,  which  was  pursuant  to  the 
authority  of  the  appellee. 

The  lower  court  sustained  a  demurrer  to  this  amended 
petition,  and  the  appellant  declining  to  further  amend, 
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his  action  was  dismissed,  and  the  case  is  here  by  appeal. 

Section  13  of  chapter  22  of  the  General  Statutes  reads : 
"Whenever  a  promissory  note  is  made  by  the  obligor 
payable  to  himself  or  to  his  order,  and  is  signed  on  the 
back  thereof  by  the  said  obligor,  and  then  delivered,  such 
signature  and  delivery  shall  operate  as  a  promise  to  pay 
the  face  of  the  note  at  maturity  to  the  party  to  whom 
the  same  shall  have  been  delivered,  and  such  party  may 
fill  up  the  blank  with  words  of  promise  and  recover 
thereon  in  the  same  manner  as  if  such  party  had  been 
named  as  payee  in  the  note,  and  such  note  shall  be  assign- 
able as  are  other  promissory  notes/' 

According  to  common  law  principles,  a  promissory  note- 
made  payable  by  a  person  to  himself  creates,  of  itself,  no 
liability  upon  him  to  pay  it.  This  is  so,  not  for  the 
reason  that  it  is  contrary  to  public  policy,  immoral  or 
illegal,  but  for  the  reason  that  a  person  can  not  contract 
with  himself.  So  the  Statute,  supra,  provides  that  a 
person  who  makes  a  promissory  note  payable  to  himself 
may  become  bound  thereon  to  another  person  by  writing 
hia  name  on  the  back  of  the  note  and  delivering  it  to 
such  person.  In  such  case,  he  becomes  bound  upon  the 
writing  as  his  promissory  note,  to  such  person.  In  the 
case  at  bar,  if  the  name  of  E.  R.  Murrell,  instead  of  the 
word  "  myself,"  had  appeared  in  the  face  of  the  note  as- 
payee,  it  will  not  be  denied  that  he,  by  writing  his  name 
on  the  back  of  the  note  and  delivering  it  to  the  appel- 
lant, would  have  become  bound  thereon  to  the  appellant. 

In  the  case  just  supposed,  is  there  any  reason  why  the 
appellee  would  not  have  been  bound  to  E.  R.  Murrell  on 
said  note  ?    It  is  true  that  Murrell  would  not  have  been 
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bound  to  pay  himself,  not,  as  above  suggested,  because  it 
was  contrary  to  public  policy,  immoral  or  illegal,  but 
because  he  could  not,  in  the  nature  of  things,  be  a  debtor 
to  himself;  but  the  appellee  could  become  debtor  to  him, 
and  by  signing  a  note  as  payor,  with  E.  R.  Murrell  as 
payee,  he  would  make  himself  debtor  to  E.  R.  Murrell 
the  amount  that  the  note  called  for.  Would  the  fact  that 
E.  R.  Murrell's  name  was  also  signed  to  the  note  as 
payor,  render  the  note  unobligatory  upon  the  appellee? 
We  think  not.  The  fact  that  he  also  signed  the  note  as 
payor  would  not  render  it,  in  any  sense  whatever,  vicious, 
but  he  would  not  be  bound,  as  above  suggested,  simply 
for  the  reason  that  he  could  not  bind  himself  to  pay 
himself  a  debt.  Had  a  married  woman  signed  with  the  ap- 
pellee, her  act  would  not  have  been  void,  but,  nevertheless, 
the  appellee  would  have  been  bound  for  the  whole  amount 
of  the  note.  So,  likewise,  he  would  have  been  bound  to 
E.  R.  Murrell  if  his  name  had  been  expressed  in  the  note 
as  payee,  notwithstanding  the  fact  that  he  did  the  nude 
act  of  trying  to  make  himself,  in  conjunction  with  the 
appellee,  debtor  to  himself.  So,  also,  in  the  case  sup- 
posed, had  E.  R.  Murrell  assigned  the  note  to  the  appel- 
lant, the  appellee,  without  doubt,  would  have  been  bound 
to  him  on  the  note,  and  under  the  statute,  supray  E.  R. 
Murrell  would  have  been  also  bound  to  the  appellant. 

It  is  contended  that  as  the  word  "  myself,"  as  used  in 
the  writing,  refers  equally  to  E.  R.  Murrell  or  the  appellee 
as  payee,  parol  evidence  can  not  be  introduced  for  the 
purpose  of  showing  which  one  was  meant.  This  i8  a 
mistake.  Such  evidence  will  not  contradict  the  writing. 
Here  the  note  names  a  payee,  and  the  payee  is  one  of 
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two  persons,  but  the  writing  does  not  inform  which  one 
is  the  person  meant  as  the  payee.  Now,  to  show  by 
extrinsic  evidence  which  one  of  the  two  persons  was 
meant  is  admissible.  Such  evidence  does  not  contradict 
the  writing,  but  merely  explains  which  of  two  persons 
the  pronoun  "  myself"  refers  to  as  the  payee,  the  pronoun 
"  myself"  certainly  referring  to  the  one  or  the  other  as 
such  payee.  The  rule  is  without  exception,  as  far  as  we 
have  been  able  to  ascertain,,  that  if  a  payee  is  expressed 
in  a  note,  but  in  such  manner  as  leaves  it  ambiguous  as 
ito  the  particular  person  meant,  extrinsic  evidence  may  be 
resorted  to  for  the  purpose  of  showing  that  fact.  (2 
Parsons  on  Contracts,  section  550  ;  McCullough  v.  Wain- 
right,  14  Pa.  St.,  171.) 

In  Jackson  v.  Sill,  11  Johnson,  201,  it  is  said  ;  "  You 
must  always  look  beyond  the  instrument  itself,  to  some 
♦extent,  in  order  to  ascertain  who  is  meant." 

In  Garrison  v.  Owens,  1  Pinney  (Wis.),  471,  it  was 
held  that  parol  evidence  was  admissible  to  show  in  what 
•capacity  a  person  signed  his  name — whether  as  witness 
•or  party  to  the  contract. 

In  the  case  of  Kinney  v.  Flynn,  2  R.  I.,  319,  the  action 
was  on  an  instrument  of  this  kind  :  "  I.  O.  U.  the  sum 
of  $160,  which  I  shall  pay  on  demand  to  you."  Signed, 
Ac.  Parol  evidence  was  admitted  to  show  who  '*  you  " 
was. 

It  is  not  competent  to  show  what  the  parties  secretly 
and  in  fact  intended,  when  such  intention  contradicts  the 
written  contract;  but  when  the  inquiry  is  what  they 
meant  by  the  use  of  certain  words  in  the  writing  which, 
AS   therein    used,   are  ambiguous,   extrinsic  evidence   is 

vol.  88—26 
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always  admissible.     (1  Greenleaf  ou  Evid.,  section  282.) 
So  it  seems  to  be  clear  that  parol  evidence  is  admissible 

to  show  who  the  parties  meant  by  the  word  "  myself"  as 

the  payee.     This  being  shown,  it  would  follow  that  the 

other  party  would  be  bound  on  the  note  as  payor  to  such 

payee. 

The  petition  as  amended  sets  out  a  cause  of  action* 

against  the  appellee,  and  the  demurrer  to  the  amended 

petition  should  have  been  overruled. 

The  judgment  is  reversed  and  the  cause  remanded, 

with  directions  for  further  proceedings  consistent  with 

this  opinion. 


Case  64— INDICTMENT— March  26. 

Campbell  v.  Commonwealth. 

APPEAL    FROM    JEFFERSON    CIRCUIT    COURT. 

HoMiCTDi — Right  of  father  to  protect  davohtir  frok  husband's 
ASSAULTS — Instructions  as  to  manslauquter. — A  father  being  in- 
formed, for  the  second  time  on  the  same  day,  that  his  daughter  wm 
being  abused  by  her  husband,  seized  his  pistol  and  went  to  the  resi- 
dence of  his  son-in-law,  about  three  squares  distant,  and  there  found,  at 
night,  his  daughter  and  her  children  in  the  streets,  driven  fVom  their 
home;  and  after  some  words  had  passed  between  him  and  his  daugh- 
ter's husband,  he  fired  at  the  husband,  the  shot  causing  death.  Upon 
the  trial  of  the  father  for  murder,  Held — 

1.  For  the  purpose  of  showing  the  good  faith  of  the  father  in  going  to  the 
rescue  of  his  daughter,  it  was  competent  to  show  the  previous  bad- 
treatment  of  the  daughter  by  her  husband ;  but  enough  being  proved  to- 
show  that  she  was  in  constant  danger  of  bodily  harm,  the  fact  that 
proof  of  other  acts  of  violence  was  excluded  is  not  ground  for  reversal- 
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2.  It  is  not  necessary  that  a  blow  should  be  given  oi'  a  trespass  committed 
on  the  person  of  the  accused  in  such  a  case  to  reduce  the  crime  from 
murder  to  manslaughter;  and,  therefore,  it  was  error  to  give  the  ordi- 
nary instruction  as  to  manslaughter.  (See  opinion  for  instruction 
which  should  have  been  given.)  • 

8.  The  father  had  a  right  to  protect  the  person  of  the  daughter  from  great 
bodily  harm,  even  against  the  assault  and  battery  of  the  husband,  and 
the  jury  should  have  been  so  instructed  as  a  matter  of  law. 

4.  The  court  erred  in  instructing  the  jury  that  the  accused  could  not  be 

acquitted  on  the  ground  of  self-defense  if  *'  by  his  own  wrongful  act 
he  made  the  harm  or  danger  to  himself  necessary  or  excusable  "  on  the 
part  of  the  deceased,  as  the  jury  may  have  considered  that  the  accused 
was  guilty  of  a  wrongful  act  in  going  to  the  house  of  his  daughter  to 
protect  her,  there  being  no  other  act  to  which  the  instruction  could  have 
referred. 

5.  Although  the  jury  found  the  defendant  guilty  of  manslaughter  only,  thus 

disregarding  the  instructions  of  the  court,  under  which  they  must  have 
found  the  defendant  guilty  of  murder  or  have  acquitted  him,  this  court 
can  not  say  that  a  proper  instruction  as  to  manslaughter  would  not 
have  lessened  the  punishmeut. 

6.  It  was  competent  for  the  defendant,  upon  the  issue  of  self-defense,  to 

prove  threats  of  the  deceased  against  him  and  previous  efforts  by  the 
deceased  to  take  his  life. 

P.    HAGAN    FOR    APPELLANT. 

1.  The  beating  and  cruel  treatment  of  one's  child  may  cause  under  the  law 

such  a  heat  of  passion  as  to  reduce  a  homicide  to  manslaughter.  (12 
Coke,  87;  1  Hawk.,  125;  2  Croke,  296;  1  Hale,  463;  1  East,  237;  I 
Blackstone,  449;  Rey  v.  Harrington,  10  Cox,  C.  C.  370;  Nicholas  v. 
Commonwealth,  11  Bush,  586;  OufFee  v.  State,  8  Tex.  Appeal;  Biggs 
V.  State,  Hourigan,  749;  Oliver  v.  State,  17  Ala.,  507;  Hill  v.  State, 
6  Texas  Appeal,  2;  Cheek  v.  State,  85  Ind.,  492;  Waywright  v.  The 
State,  66  Ind.,  122;  Mehler  v.  People,  81  Am.  Dec,  781;  StAte  v. 
Dunn  (Mo.),  8  S.  W.  Rep.,  219;  Patten  v.  People,  18  Mich.,  818.) 

2.  The  court  should  have  instructed  the  jury  on  the  whole  law  applicable 

to  the  case.  (Criminal  Code,  section  225;  Payne  v.  Commonwealth,  1 
Met.,  378 ;  Blim  v.  Commonwealth,  7  Bush,  321 ;  Brady  v.  Common- 
wealth, 11  Bush,  282;  Trimble  v.  Commonwealth,  78  Ky.,  176;  Hop- 
kins V.  The  People,  18  III.,  264;  State  v.  Benham,  28  Iowa,  154;  18 
Ga.,  194.) 
8.  There  are  two  classes  of  persons  and  situations  in  the  law  of  self-defense. 
In  the  one  there  must  be  an  overt  act  or  demonstration  sufficient  to 
cause  the  defendant  to  believe  he  is  in  imminent  danger  of  bodily 
harm  ,  while  in  the  other  there  need  not  necessarily  be  a  demonstration 


Digitized  by  VjOOQIC 


I 


404  KENTUCKY  REPORTS.  [Vol.  88. 

Campbell  v.   Com luon wealth. 

or  overt  act,  provided  the  adversary  has  made  threats,  attempted  to  kill 
defendant,  carries  weapons,  has  assaulted  defendant,  and  is  a  danger- 
ous, reckless  man.  The  instructions  in  this  case  should  have  embraced 
both  classes  of  cases,  but  in  fact  embraced  neither.  (People  v.  Scrog- 
gins,  87  Cal.,  677;  Johnson  v.  State.  27  Texas,  758;  Pritchett  v.  The 
State,  22  Ala.,  89;  Rippy  v.  The  State,  2  Head,  217;  Williams  v.  The 
State,  8  Heisk,  876;  Schnierv.  The  People,  28  111.,  289;  Meredith  v. 
Commonwealth,  18  B.  Mon.,  49;  Rapp  v.  Commonwealth,  14  B.  Mon., 
614;  Holloway  v.  Commonwealth,  11  Bush,  845;  Blim  v.  Common- 
wealth, 7  Bush,  827  ;  Phillips  v.  Commonwealth,  2  Duv.,  328;  7  Bush, 
124;  Bohannon  v.  Commonwealth,  8  Bush,  482;  Oder  v.  Common- 
wealth, 80  Ky.,  82;  Hourigan,  405 ;  Jackson  v.  State,  Hourigan,  476.) 

4.  The  instruction  to  the  jury  that  the  defendant  had  no  right  to  act  in  self- 

defense  if  he  "  made  the  danger  to  himself,"  was  misleading.  (Terrell 
V.  Commonwealth,  18  Bush,  246 ;  Smaltz  v.  Commonwealth,  8  Bush,  32.) 

5.  The  court  erred  in  excluding  evidence  of  information  to  appellant  of  the 

beating  of  his  slaughter  by  her  husband,  the  deceased.  (35  Ind.,  492; 
Stephens.  19,  «J ;  Sanchey  v.  People,  22  N.  Y.,  147.) 

FRANK  PARSONS,  common  wealth's  .vttorney,  foe  appellee. 

1.  The  facts  to  which  the  rejected  testimony  related  were  not  a  part  of  the 

rei*  gpRice,  and  were  not  competent  evidence. 

2.  The  court  will  not  reverse  a  judgment  or  a  verdict  of  a  jury  on  the 

ground  of  rejected  evidence,  even  though  it  were  competent,  unless  it 

is  important  for  the  defendant  in  view  of  the  whole  case  as  presented. 

(Champ  V.  Commonwealth,  2  Met.,  17.) 
8.  The  court  shoul<}  not  give  instructions  which  emphasize  certain  facts; 

nor  should  an  attempt  be  made  to  enumerate  collateral  facts  which  the 

evidence  tended  to  prove.     (Williams  v.  Commonwealth,  9  Bush,  274; 

Elswick  V.  Commonwealth,  13  Bash,  155;  Coffman  v.  Commonwealth, 

10  Bush,  495. ) 
4.  Mere   words,  or  gestures,  do  not  constitute  such  provocation  as  will 

reduce  to  manslaughter  a  homicide  committed  with  a  deadly   weapon. 

(Rapp  V.  Commonwealth,  14  B.  M.,  014.) 

6.  In  determining  the  correctness  of  the  instructions  they  must  be  consid- 

ered as  a  whole. 
6.  Instructions  should  be  based  upon  the  evidence,  and  under  an  indictment 
for  murder  instructions  as  to  other  degrees  of  the  offense  should  not  be 
given  unless  the  evidence  warrants  it.     (York  v.  Commonwealth,  82 
Ky.,  360;  Mitchell  v.  Commonwealth,  78  Ky.,  219.) 

ALPHEUS  BAKER  on  same  side. 

1.  Mere  words  can  not  reduce  from  murder  to  manslaughter  a  killing  done 
with  a  deadly  weapon.     (Rapp  v.  Commonwealth.  14  B.  M.,  620.) 
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Xo  provocation  whatever  can  render  a  homicide  justifiable  or  even 
excusable^  The  least  it  can  amount  to  is  manslaughter.  (Wharton's 
Am.  Crim.  Law,  p.  234. ) 

2.  The  principle  that  a  parent  is  justified  in  an  assault  and  battery  in 

defense  of  the  person  of  his  child  has  no  application  to  the  facts  of  this 
case,  as  there  was  at  the  time  of  the  killing  no  necessity  for  the  defend- 
ant to  shoot  in  order  to  defend  his  daughter. 

There  is  no  analogy  between  the  facts  of  this  case  and  those  in 
Rowley's  case,  12  Rep.,  87,  and  1  Hale,  453.  (Russell  on  Crimes,  vol. 
1,  p.  518;  Cro.  Jac,  296;  Godb.  Rep.,  182;  Foster,  294.) 

3.  In  no  case  is  a  person  allowed  to  hunt  down  or  seek  another  for  the  pur- 

pose of  killing  him.     (Oder  v.  Commonwealth,  80  Ky.,  32.) 

4.  Under  the  circumstances  of  this  case  the  defendant  was  guilty  of  murder. 

(Norman  v.  State  (Texas),  S.  W.  Rep.,  Dec.   10,  1888,  p.  606.) 

The  cases  of  GuflFee  v.  SUte,  8  Tex.  Ap.,  and  Biggs  v.  State  (Ga.), 
7  Hourigan,  750,  commented  on. 
6.  The  court  in  no  respect  violated  the  rule  laid  down  in  Payne  v.  Common- 
wealth, 1  Met.,  373,  with  respect  to  the  provocation  that  would  reduce 
the  offense  from  murder  to  manslaughter^ 

JUDGE  PRY  OR  deliverid  the  opinion  of  the  court. 

The  appellant,  Peter  Campbell,  was  indicted  by  the 
grand  jury  of  Jefferson  county  for  the  murder  of  his  son- 
in-law,  Michael  Eady,  the  trial  resulting  in  a  verdict  of 
manslaughter,  with  the  punishment  fixed  at  confinement 
in  the  State  prison  for  the  period  of  ten  years.  The 
deceased  and  the  daughter  of  the  accused  had  been 
married  about  five  years,  and,  from  the  testimony  in  the 
case,  it  was  not  long  after  the  marriage  before  his  conduct 
toward  his  wife  became  cruel  and  inhuman.  His  blows 
upon  her  person  caused  the  premature  birth  of  a  child. 
She  was  driven  from  his  home  at  midnight  with  her 
two  infant  children,  or  her  presence  sought  by  the  police 
of  the  city  at  that  hour  upon  a  warrant  issued  at  the 
instance  of  the  husband,  and  the  policeman,  instead  of 
giving  her  shelter  in  the  station-house,  carried  her  to  the 
house  of  her  father.     At  other  times  she  sought  shelter 
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ill  the  outhouses  near  their  residence,  or  in  the  cabins  of 
the  humblest  negroes  in  the  vicinity — was  abused  and 
beaten  in  public  by  the  husband,  and  denounced  as  a 
street- walker  and  common  prostitute  in  the  presence  and 
hearing  of  her  neighbors.  This  cruel  treatment  of  the 
daughter  was  brought  home  to  the  father,  who  has  been 
convicted  in  this  case,  and  he  remonstrated  time  and 
again  with  his  son-in-law  for  this  brutal  conduct,  result- 
ing in  widening  the  breach  between  them  and  causing  the 
deceased  at  one  time  to  attempt  to  take  the  life  of  the 
accused  by  shooting  him  with  a  pistol,  and  was  prevented 
by  parties  present  from  firing.  On  the  Saturday  night 
preceding  the  difficulty  in  which  Eady  lost  his  life,  the 
deceased  had  driven  his  wife  from  her  home  to  her 
father's,  and  on  the  next  day  (Sunday)  the  deceased  went 
to  the  home  of  the  accused,  with  pistol  in  hand,  threaten- 
ing to'  kill  him,  and  was  prevented  from  executing  his 
threat  by  the  wife  of  the  accused  closing  the  door  and 
hiding'  her  husband  from  his  sight.  The  deceased,  from 
the  evidence  before  us,  had  an  unnatural  aversion  to  both 
his  wife  and  her  father,  and  this  passion,  fed  and  inflamed 
by  the  constant  use  of  intoxicating  drinks,  kept  the  wife 
in  constant  danger  of  his  brutal  assaults,  that  seemed  to 
increase  as  their  married  life  progressed. 

Such  is,  in  substance,  the  history  of  these  domestic 
troubles  and  the  connection  of  the  accused  with  them  up 
to  the  31st  of  May,  about  nine  o'clock  at  night,  when  the 
accused  fired  the  shot  that  ended  his  son-in-law's  life. 

The  accused  was  told  about  four  o'clock  in  the  evening 
of  that  day  that  the  deceased  was  abusing  his  daughter, 
and  at  eight  o'clock  another  messenger  arrived,  informing 
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-him  of  what  was  transpiring.  He  lived  about  three 
squares  distant  from  the  residence  of  his  son-in-law,  and 
on  receiving  the  last  information  seized  his  pistol  and 
hurried  to  the  residence  of  the  deceased  and  there  found 
his  daughter  and  her  children,  at  night,  in  the  streets, 
"driven  from  their  home ;  and  on  meeting  his  daughter's 
husband,  after  some  words  had  passed,  according  to  the 
theory  of  the  Commonwealth,  fired  at  the  deceased  as  he 
was  leaving  him,  but,  from  the  weight  of  the  evidence, 
when  he  was  fronting  him,  the  shot  producing  death. 
The  theory  of  the  defense  is  based  on  the  testimony  of  the 
accused  aitd  another,  who  state  that  when  they  met,  Eady 
cursed  and  abused  the  appellant,  and  made  a  motion  with 
his  hand  behind  him  as  if  to  draw  a  pistol,  when  the 
appellant  fired ;  and  in  this  the  accused  is  corroborated  by 
an  eye-witness,  who  says  he  saw  the  pistol  on  the  deceased 
at  the  time.  Other  persons,  several  in  number,  heard 
words  pass  between  the  accused  and  the  deceased,  but  did 
not  understand  what  was  said,  and  their  statements  con- 
ducing to  show,  also,  that  the  deceased  was  making  no 
demonstration  when  he  was  shot,  but  in  a  defenseless 
condition.  ^ 

This  is  in  substance  the  testimony  heard  on  the  trial. 
The  grounds  for  a  reversal  of  the  judgment  of  conviction 
arise  from  the  instructions  given  by  the  court,  and  in 
refusing  to  permit  evidence  of  the  various  assaults  and 
batteries  made  upon  the  wife  by  the  husband  during 
their  married  life,  with  a  view  of  showing  the  bona  fides 
of  the  father  in  leaving  his  home  on  the  night  of  the 
killing  with  pistol  in  hand,  and  going  to  the  rescue  of 
Us  daughter.     It  seems  to  us,  from  the  uncontradicted 
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proof  ill  the  case,  that  there  was  evidence  ^uficirat  t» 
satisfy  any  reasonable  mind  that  the  appreheiBion  \h} 
the  father  of  his  daughter's  danger  alone  prompted  bin  j 
to  go  to  the  home  of  the  deceased  on  the  night  <rf  the 
killing.      Threats   had   been   made   from   time  to  tinfr| 
against  the  accused  by  his  son-in-law  by  reason  of 
having  interfered  for  the  protection  of  his  daoghtcr,  aail 
the  entire  circumstances  and  acts  transpiring,  from  vydil 
these  threats  originated,  were  permitted  to  go  to  the  jiirv| 
with  a  view  of  sustaining  the  plea  of  self-defense  bv  i 
accused  and  his  purpose  in  leaving  his  home  on  the  eres-j 
ing  of  the  killing.     The  details  of  the  treatment  of  the  I 
daughter  by  her  husband,  as   stated  by  these  witD€a8eB,J 
placed  before  the  jury  the  real  facts  of  the  case  and  left! 
no  room  to  question  the  good  faith  of  the  father  in  die  | 
eftbrt  to  protect   his  daughter.     Other  acts  of  personal 
violence  than  those  admitted  were  excluded,  bat  enough  I 
was  admitted   showing   that   the  wife  was   in   constant 
danger  of  bodily  harm ;  and,  therefore,  this  court  conld 
not  well  have  reversed  this  case  for  the  reason  alone  that 
this  evidence  was  excluded.     To  have  permitted  such  an 
iuvedtigation  would  have  prolonged  the  trial  and  shed  no 
light  upon  the  issue  between  the  Commonwealth  and  the 
accused. 

At  the  time  of  the  shooting  the  daughter  was  not  in 
imminent  peril.  The  trouble  had  just  ended  and  the 
daughter  and  her  children  on  the  street  when  the  accused 
reached  the  ground,  and,  therefore,  there  was  no  reason 
for  permitting  these  threats  against  the  accused  or  the 
assault  and  batteries  of  the  wife  to  go  to  the  jury  in  sup- 
port of  the  proposition  that  the  father  shot  his  son-in-law 
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to  save  the  life  of  his  daughter.  The  previous  bad  treat- 
ment of  the  wife  would  not  justify  the  accused  in  taking 
Eady's  life,  but  it  would  be  competent,  as  already  indi- 
cated, to  show  the  lawful  purpose  of  the  accused  in  going 
to  the  place  of  the  tragedy. 

The  threats  of  the  deceased  to  take  the  life  of  the 
accused,  accompanied  by  an  effort  to  do  so,  such  as  the 
attempt  to  draw  his  pistol,  would,  of  course,  be  competent 
on  the  issue  of  the  defense  of  the  person  of  the  accused 
at  the  time  he  shot.  The  surrender  of  all  parental  control 
in  confiding  to  the  deceased  the  care  and  custody  of  his 
daughter  did  not  lessen  the  love  of  the  father  for  his  child, 
but  seems  to  have  created  new  ties  of  affection  in  the  birth 
of  two  children,  that  made  her  the  more  the  object  of  his 
love  than  when  she  left  the  parental  roof;  and,  having  a 
knowledge  of  such  cruel  treatment  as  not  only  destroyed 
her  happiness,  but  endangered  her  life,  it  was  his  natural 
and  legal  right  to  go  to  the  rescue  of  his  daughter,  to  pre- 
vent the  infliction  upon  her  person  of  cruel  and  inhuman 
blows.  Having  the  right  to  go  to  the  premises  of  the 
deceased  for  this  lawful  purpose,  he  had  the  right  to 
defend  his  own  person,  whilst  there,  from  bodily  injury. 

The  objection  to  the  manslaughter  instruction  is  that  it 
only  follows  the  law  as  in  ordinary  cases  of  homicide,  the 
jury  being  told  that  "  if  the  killing  was  in  a  sudden 
aftray,  or  in  sudden  heat  and  passion,  produced  by  con- 
siderable provocation,  such  as  a  blow,  an  actual  trespass 
to  his  person,  then  the  jury  should  only  find  the  accused 
guilty  of  voluntary  manslaughter,  and  fix  his  punishment 
at  confinement  in  the  State  prison  for  a  term  not  less  than 
two  nor  more  than  twenty  years."     Tt  loses  sight  of  the 
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relation  of  these  parties,  and  the  right  of  the  father  to 
protect  his  child  from  the  personal  violence  of  the  hus- 
band, and  to  go  even  on  his  premises  for  that  purpose ; 
and  when  considering  the  instruction  in  regard  to  self- 
defense,  this  error  becomes  still  more  apparent. 

In  this  case  there  was  no  blow  or  trespass  to  the  per- 
son, but  from  the  testimony  on  the  part  of  the  State, 
the  killing  by  the  father  was  under  the  influence  of  sud- 
den heat  and  passion,  in  the  effort  made,  in  good  faith,  to 
protect  his  daughter  against  the  assaults  of  her  husband. 
It  is  not  necessary  that  a  blow  should  be  given,  or  a  tres- 
pass committed  on  the  person  of  the  accused,  in  a  case 
like  this,  to  reduce  the  crime  from  murder  to  man- 
slaughter. The  true  test  is:  "Whether  the  law  deems 
the  provocation  calculated  to  excite  the  passions  beyond 
control;  if  so,  it  reduces  the  offense  from  murder  to 
manslaughter."  (Bishop  on  Criminal  Law,  page  711.) 
It  is  difficult  to  establish  any  rule,  defining  the  crime  of 
manslaughter,  that  will  apply  to  every  state  of  case,  and 
hence  the  necessity  of  placing  before  the  jury,  in  such 
a  case  as  we  have  here,  the  right  of  the  father  to  pro- 
tect his  child ;  for,  if  a  stranger  had  appeared  upon  the 
street,  and  taken  the  life  of  the  deceased,  not  in  self- 
defense,  the  crime  could  not  be  reduced  to  manslaughter 
upon  the  idea  that  he  was  provoked  to  take  the  life  of 
the  deceased  because  of  the  story  of  the  wrongs  perpe- 
trated on  the  injured  woman  ;  nor  could  the  father, 
unless  impelled  by  passion  created  at  the  instant  of  time, 
have  the  offense  reduced  to  manslaughter ;  but  the  law, 
in  its  wisdom,  looking  to  the  frailty  of  human  nature, 
and  the  passions  common  to  all  men,  where  there  is  a 
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sufficient  provocation,  will  punish  for  the  lesser  oftense; 
but,  as  said  by  Christiancy,  Justice,  in  the  case  of  Maher 
V.  The  People,  10  Mich.,  212  (81  Amer.  Dec,  785), 
'*  provocations  will  be  given  without  reference  to  any 
previous  model,  and  the  passions  they  excite  will  not 
consult  precedent." 

Whether  there  has  been  time  for  the  passions  to  sub- 
side, and  the  better  judgment  to  prevail,  must  necessarily 
depend  on  the  facts  of  the  particular  case.  The  father 
had  long  listened  to  the  details  of  his  daughter's  wrongs ; 
he  knew  that  her  life  was  endangered ;  that  his  own  life 
had  been  threatened;  and,  meeting  her  husband  at  the 
moment  when  the  daughter  and  children  had  been  turned 
into  the  street,  with  angry  words  passing  between  them, 
he  fired  the  fatal  shot,  it  was,  if  in  the  absence  of  malice, 
under  great  provocation,  and  such  as  lessened  the  pun- 
ishment, if  there  had  been  an  absence  of  all  proof  as  to 
•self-defense.  If  a  heinous  offense  should  be  committed 
on  the  person  of  a  man's  wife  or  his  daughter,  as  said  in 
the  case  referred  to,  the  passion  would  hardly  subside  as 
soon  as  in  the  case  of  a  sudden  quarrel.  All  such  ques- 
tions are  necessarily  under  the  control  of  the  court,  and 
to  be  determined  when  evidence  is  offered  in  mitigation 
of  the  offense.  Lord  Hale  states  a  case  like  this :  A,  the 
son  of  B,  and  C,  the  son  of  D,  fall  out  and  fight ;  A 
is  beaten  and  runs  home  to  his  father,  all  bloody;  B 
takes  his  staff,  runs  to  the  field  three-quarters  of  a  mile 
oft',  and  strikes  C  that  he  dies.  It  was  held  not  murder 
ill  B,  but  sudden  heat  and  passion.  East  and  Black- 
stone  both  cite  this  case ;  and  while  some  of  the  ele- 
-mentary  writers  criticise  this  illustration  of  the  rule,  by 
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saying  that  the  blow  was  inflicted  by  a  weapon  not  likely 
to  produce  death,  it  still  serves  to  show  the  view  taken 
of  the  question  by  the  earlier  writers  on  criminal  law, 
and  whether  that  decision  turned  upon  the  one  question 
or  the  other  is  immaterial  in  determining  the  question 
presented  here. 

In  this  case,  the  jury  returned  a  verdict  of  manslaughter, 
and  it  is,  therefore,  maintained  that  no  error  existed  by 
reason  of  the  failure  of  the  court  to  instruct  the  Jury  as 
to  the  right  of  the  parent  to  protect  the  child.  It  is  im- 
possible to  say  what  eflfect  a  proper  instruction  as  to 
manslaughter  would  have  had  on  the  minds  of  the  jury 
as  to  the  -duration  of  the  punishment  for  the  crime  of 
which  the  accused  was  found  guilty.  It  is  manifest  that 
under  the  instructions  given,  the  appellant  was  either 
guilty  of  murder  or  entitled  to  an  acquittal  on  the  ground 
of  self-defense ;  and  if  the  question  of  provocation  caused 
by  the  beating  of  appellant's  daughter  had  been  inserted 
in  the  instruction,  the  verdict  as  to  the  term  of  punish- 
ment might,  and  doubtless  would,  have  been  lessened. 
The  jury  should  have  been  told,  as  a  matter  of  law,  that 
the  father  had  the  right  to  protect  the  person  of  his 
daughter  from  great  bodily  harm,  even  against  the 
jj  assault  and  battery  of  the  husband ;  and,  further,  that  if 
they  believed,  from  the  testimony,  the  daughter  of  the 
accused  prior  to  the  day  on  which  the  deceased  lost  his 
life  had  been  assaulted  and  beaten  b}'^  her  husband  so  as 
to  endanger  her  life,,  or  he  had  inflicted  upon  her  per- 
son great  bodily  injury,  and  that  the  accused  was  apprised 
ot  that  fact,  and  it  they  further  believed  that  the  assault 
and  beating  of  the  wife  was  renewed  on  the  night  of  the 
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Sist  of  May,  and  that  he  was  informed  of  that  fact,  the  ac- 
cused had  the  right  to  arm  himself  and  go  to  the  residence 
of  the  deceased  to  protect  his  daughter  from  the  personal 
violence  of  the  husband ;  and  if,  on  reaching  the  place  of 
trouble,  he  found  his  daughter  and  her  children  expelled 
from  their  home  into  the  street  by  the  deceased,  and 
suddenly  meeting  wth  the  deceased,  in  sudden  heat  and 
passion  caused  by  the  beating  and  ill-treatment  of  the 
wife  from  the  appearances  then  surrounding  them,  shot 
the  deceased  when  not  in  necessary  self-defense  and  with- 
out malice,  he  is  guilty  of  manslaughter. 

In  ordinary  cases  of  homicide,  where  the  party  kills 
when  there  is  no  reasonable  ground  for  belief  on  his  part 
of  immediate  danger  of  great  bodily  harm,  the  offense  is 
murder.  Not  so  when  the  husband  pursues  the  adulterer 
and  takes  his  life  before  there  is  time  for  his  passion  to 
subside,  or  the  father  flying  to  the  relief  of  the  child 
whose  life  has  been  endangered  by  the  repeated  cruelty 
ot  the  husband.  In  all  such  cases  the  parent  exercises 
no  greater  right  than  nature  has  assigned  to  the  beasts  of 
the  field,  that  prompts  them  to  fly  to  their  offspring  when 
in  danger  of  bodily  harm. 

The  error  in  failing  to  give  such  an  instruction  as  the 
one  indicated  becomes  the  more  apparent  when  consider- 
ing the  qualification  annexed  to  the  instruction  in  regard 
to  self-defense.  That  qualification  reads:  "Unless  by 
**  his  own  wrongful  act  he  made  the  harm  or  danger  to 
*'  himself  necessary  or  excusable  on  the  part  of  said  Eady  .*' 
What  wrongful  act  had  been  committed  by  the  accused 
is  not  developed  by  the  testimony,  unless  it  consisted  in 
his  going  to  the  home  of  his  daughter  in  order  to  protect 
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her.  The  jury  may  have  8o  considered  it  and  treated  this 
case  with  no  greater  right  on  the  part  of  the  father  to 
interfere  for  the  protection  of  the  daughter  than  if  he 
had  been  an  entire  stranger  to  both  the  wife  and  husband. 
This  qualification  should  be  eliminated  from  the  instruc- 
tion, and  while  the  jury,  in  the  exercise  of  a  humane 
feeling,  have  by  their  verdict  lessened  the  rigor  of  the  law 
as  expounded  by  the  court,  nevertheless  the  appellant  was 
entitled  to  have  considered  by  the  jury  his  rights  as 
parent  and  the  provocation  that  prompted  him  in  the 
endeavor  to  protect  his  daughter  from  the  cruel  assaults 
of  her  husband. 

The  judgment  is  therefore  reversed  and  cause  remanded, 
with  directions  to  award  the  appellant  a  new  trial,  and  for 
proceedings  consistent  with  this  opinion. 


IJLJB8I 


Case  66— PETITION  ORDINARY— March  26. 

Butler,  &c.  v,  McMillan,  &c. 

APPEAL    FROM    MASON    CIRCUIT    COURT. 

1.  Limit ATiOTV — Thirty  years'  statute. — Where  the  husband  sold  and  con- 
veyed the  Trife's  land  prior  to  the  act  of  1846,  no  right  of  action  accrued 
to  the  wife  until  the  death  of  the  husband ;  and  if  the  husband  surrived 
the  wife,  and  became  tenant  by  the  curtesy  upon  her  death,  no  right  of 
action  accrued  to  the  wife's  heirs  against  the  purchaser  ftrom  the  hus- 
band until  the  husband's  death;  and  limitation  did  not  begin  to  run 
against  them  until  that  time,  although  the  purchaser  may  have  been  in 
possession  more  than  thirty  years.  The  thirty  years'  statute  does  not 
apply  in  such  cases  unless  the  wife  united  in  the  sale  by  the  husband. 
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2.  Irregularity  in  partition  cured  by  long  acquiescence. — After  the 
parties  in  interest  have  acquiesced  in  the  partition  of  land  for  more 
than  fifty  years,  it  is  then  too  late  to  raise  any  question  as  to  the  rep- 
ularity  of  the  partition. 

COCHRAN  &  SON  for  apprllants. 

1.  A  couTeyance  hy  the  husband  alone,  in  1818,  of  the  wife's  land,  and  pos- 

session thereunder  by  the  purchaser  for  more  than  thirty  years  after 
the  death  of  the  wife,  gives  good  title  by  limitation.  (Gen.  Stat.,  chap- 
ter 71,  article  1,  section  4;  Conner  v.  Downer,  4  Bush,  631;  Medlock 
▼.  Suter,  80  Ky.,  101 ;  Bransom  v.  Thompson,  80  Ky.,  887;  Mantel  v. 
Beal,  82  Ky.,  122;  Bradley  v.  Burgess,  10  Ky.  Law  Rep.,  701.) 

2.  Prior  to  1846  there  was  a  right  of  action  in  the  wife,  jointly  with  the 

husband,  to  recover  land  in  the  adverse  possession  of  another.  ( Dioey 
on  Parties  to  Actions,  412;  Chitty  on  Pleadings,  volume  1,  page  75; 
Torrence  v.  Patterson,  5  Dana,  294;  Chambers  v.  Handley,  3  J.  J.  M., 
98;  Fauntleroy  v.  Grow,  3  B.  M.,  140;  Petty  v.  Malier,  14  B.  M.,  198.) 
3  Title  to  real  estate  can  not  be  divested  by  a  decree  or  judgment  of  a 
court;  it  can  only  be  divested  by  a  deed.  (Mummey  v.  Johnson,  8 
Mar.,  221 ;  Downing  v.  Collins,  2  B.  M.,  97 ;  Fauntleroy  v.  Henderson, 

2  B.  M.,  460;  Dickerson  v.  TalWt,  14  B.  M.,  72.) 

4.  An  outstanding  equity  will  neither  maintain  nor  bar  ejectment.  (Gilpin 
V.  Davis,  2  Bibb,  417;  Coleman  v.  Cary,  1  Mar.,  440;  Botts  v.  Shields, 

3  Litt.,  87;  Stenebaugh  v.  Wisbom,  13  B.  M.  468.) 

WALL  &  WORTHINGTON  and  WARDSWORTH  &  SON  for  appellees. 

1.  A  sale  by  the  husband  of  the  lands  of  his  wife,  prior  to  February  28, 

1846,  the  wife  not  joining  in  the  conveyance,  no  right  of  action  to  re- 
cover the  land  accrues  to  the  wife,  or  to  those  claiming  through  her, 
until  the  death  of  the  husband ;  and  there  can  be,  during  that  time,  no 
adverse  holding  as  against  the  wife,  or  those  claiming  through  her. 

2.  A  party  to  a  partition  suit  is  estopped  from  showing  that,  at  the  time  of 

the  partition,  he  was  holding  any  part  of  the  premises  in  severalty 
adversely  to  his  co-tenants. 

8.  A  husband  is  entitled  to  curtesy  in  the  equitable,  as  well  as  in  the  legal, 
estate  of  his  wife  in  land. 

4.  One  entering  under  a  title  is  estopped  to  deny  the  validity  of  his  ven- 
dor's title,  by  evidence  of  an  outstanding  title  in  another. 

Dyer  v.  Wittier,  89  Mo,  81;  Webber  v.  Gibson  8  Ky.  L.  Rep..  125; 
Watkins  v.  Easten,  1  Mar.,  402 ;  Martindale  on  Conveyances,  89 ;  Thus- 
ton  V.  Masterson,  9  Dana,  233;  Gutherie  v.  Lewis,  1  Mon.,  144;  Jack- 
son V.  Hudson,  3  Johnson,  875;  Freeman  on  Co-tenancy  and  Partition, 
sections  241,  396,  530;  1  Wharton  on  Evidence,  section  631 ;  Bennett  ▼. 
Runyon,  4  Dana,  424;  Harle  v.  McCoy,  7  J.  J.  M.,  318;  Hamilton  v. 
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Taylor,  Lit.  Select  Cases,  444;  Sedgwick  &  Wait  on  Trial  of  Title  to 
Land,  section  803;  Louan  v.  Wilson,  9  Ky.  L.  Rep.,  88;  Woolfolk  v. 
Ashby,  2  Met.,  289 ;  2  Oreenleaf  on  Evidence,  section  807 ;  Am.  and 
Eng.  Encyclopedia  of  Law,  volume  6,  page  245;  McClain  v.  Gregg,  2 

A.  K.  M.,  464;  Warfield  v  Lindell,  77  Am.  Dec,  620;  Medlock  v.  Sn- 
ter,  80,Ky.,  101 ;  Addison  v.  Crow,  6  Dana,  281 ;  Lyne  v.  Bank  of  Ky., 

5  J.  J."m.,  670;  Miller  v.  Shackelford,  4  Dana,  261 ;  Ogden  v.  Walker, 

6  Dana,  420;  Miller  v.  Searls,  66  Am.  Dec,  592;  Barnard  v.  Whip, 
pie,  70  Am.  Dec,  422;  Brooks  v.  Chaplin,  28  Am.  Dec,  209;  Mer- 
chants'  Bank  v.  Harrison,  93  Am.  Dec,  285;  Smith  x..  Lindsey,  80 
Mo.,  76;  Griffin  v.  Sheffield,  77  Am.  Dec,  646;  Yowke  v.  Damall,  6 
Litt.,  319;  1  Chitty  on  Pleadings,  186,  190;  8  Washburn  on  Real  Prop- 
erty,  127,  47;  Johnson  v.  Sweat,  81   Ky.,  394;  Taylor  v.  Shemwell,4 

B.  M.,  578;  Gill  v.  Fauntleroy,  8  B.  M.,  188;  Miller  v.  Shackelford,  3 
Dana,  295;  Vanarsdale  t.  Fauntleroy,  7  B.  M.,  402;  Stephens  v.  Mc- 
Cormick,  6  Bush,  181;  O'Dell  v.  Little,  82  Ky.,  146;  Bradley  v.  Mis- 
souri Pacific  Railway  Co.,  4  S.  W.  R.,  427;  Bransom  v.  Thompson,  81 
Ky.,  391;  Hardin  v.  Gerard,  10  Bush,  259;  Tyler  on  Infancy  and  Cot- 
erture,  768;  Smith  v.  Long,  1  Met.,  486;  Pearce  v.  Patton,  7  B.  M., 
162 ;  Cooley 's  Constitutional  Limitations,  451 ;  Wood  on  Limitations. 
27,  885;  Parsons  v.  Copeland,  54  Am.  Dec.  628;  Jones  v.  Edwards,  78 
Ky.,6;  Price  v.  Hopkins,  18  Mich.,  818;  Smith  v.  Shackelford,  9  Dana, 
475;  Drane  v.  Gregory,  3  B.  M.,  619.  Murray  v.  Fishback,  5  B.  M., 
403;  Gregory  v.  Ford,  5  B.  M.,  471;  1  Washburn  on  Real  Property. 
885;  8  Washburn  on  Real  Property,  141,  143,  187;  3  Smith's  Leading 
CaseH,  603;  Winn  v.  Wilhite,  5  J.  J.  M.,  522;  Sedgwick  &  Wait  on 
Trial  of  Title  to  Land,  sections  749,  305;  Wood  on  Limitations,  539,586, 
528;  Jackson  v.  Sharp,  9  Johnson,  167;  Rung  v.  Shomberger,  26  Am. 
Dec,  100;  Proprietor  Kenebeck  v.  Springer,  3  Am.  Dec,  227;  Hunt- 
ington V.  Whaley,  29  Con.,  391;  Schwallback  v.  Chicago  Ry.  Co.,  69 
Wis.,  291 ;  3  Wait's  Actions  and  Defenses,  100;  Sprigg  y.  Albins,  6  J. 
J.  M.,  162;  Drew  v.  Towle,  64  Am.  Dec,  313;  Higginbotham  v.  Fish- 
back,  1  Mar.,  506;  Angel  on  Limitations,  421,  375;  Williams  v.  Cash, 
73  Am.  Dec,  739;  Stamper  v.  Griffin,  65  Am.  Dec,  628;  Dean  t.  Brown, 
87  Am.  Dec,  553;  Gueno  v.  Munson,  31  Am.  Dec.  605;  Jackson  v. 
Johnson,  15  Am.  Dec,  433;  Beal  v.  Brooks,  7  J.  J.  M.,  232;  Hender- 
son V.  Drupu,  82  Ky.,  682;  Bose  v.  Queny,  0  Am.  Dec.  713;  McCon- 
nell  V.  Bowdry,  4  Mon.,  895;  Numbers  v,  Shelley,  78  Penn  St.,  426; 
Richard  v.  Williams,  7  Wheaton,  105;  Freeman  on  Judgments,  sections 
804,  330,  417;  Forder  v.  Davis,  38  Mo.,  115;  Venable  v.  Beanchamp,  8 
Dana,  821 ;  Can-  v.  Oivens,  9  Bush,  680;  Starkie  on  Evidence,  volume 
2,  part  2,  page  899;  Davis  v.  Tingle,  8  B.  M.,541 ;  Robinson  v.  Miller, 
1  B.  M.,  88;  2  B.  M.,284;  Williamson  Real  Property,  219, 224;  Wood- 
ruff v.  Detheridge.  6  J.  J.  M.,  368;  Kirk  v.  Nichols,  2  J.  J.  M.,  469; 
Meramau  v.  Caldwell,  8  B.  M.,32;  Connelly  v.  Childes,  2  A.  K.  M., 
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242;  Carrico  v.  M^sG^e,  1  Dana,  5;  Hedges  v.  Ward,  16  B.  M.,106; 
Spradlin  v.  May,  7  Ky.  L.  Rep.,  231 ;  Stephens  y.  Winship,  1  Picker- 
ing, 327  ;  Wills  v.  Price,  9  Mass.,  609;  Wallingford  v.  Hearl,  16  Mass.. 
471 ;  Jackson  v.  Mansius,  2  Wend.,  867;  Earl  of  PomMt  v.  Lord  Win- 
son,  2  Vesey,  Sr.,  482 ;  Tomlin  v.  Hilyard,  92  Am.  Dec,  120;  Freeman 
<m.  Co-tenancy  and  Partition,  sections  398,  400,  631;  Mantle  v.  Beal,  82 
Ky.,  122;  Shackelford  v.  Smith,  6  Dana,  240;  1  Greenleaf  on  Ev.,  sec- 
tions 108,  IM,  627a,  689;  1  Taylor  on  £y.,  section  660;  Barr  v.  Gratz, 
4  Wheaton,  220;  2  Wharton  on  Et.,  section  824;  2  Taylor  on  Ev.,  sec- 
tion 1668. 

-JUDGE  PRYOR  delivered  the  opinion  op  the  couet. 

At  the  death  of  Benj.  Clark,  that  took  place  many 
years  since,  his  lands,  lying  in  Mason  and  Fleming 
counties,  weue  divided  between  his  children.  A  part  of 
the  land  in  the  division  fell  to  Mrs.  Mary  McMillan,  the 
wife  of  Andrew  F.  McMillan  and  daughter  of  the  in- 
^testate.  There  is  some  question  made  as  to  the  regularity 
•of  the  partition,  but  it  appears  that  the  children  took 
possession  of  their  respective  parcels  and  have  been  in 
the  possession  for  more  than  half  a  century,  and  it  is 
'Uow  too  late  to  raise  such  an  issue. 

Oil  the  28th  of  February,  in  the  year  1817,  the  husband 
of  Mrs.  McMillan  sold*,  by  executory  contract,  the  en- 
tire parcel  of  land  allotted  to  his  wife,  to  his  brother- 
in-law  Walter  Lacey,  by  the  terms  of  which  he  was  to 
execute  to  Lacey  a  deed  on  or  before  the  28th  of  Februay, 
1818.  This  bond  for  title  was  signed  by  the  husband 
alone,  the  wifie  not  being  a  party  to  the  agreement.  The 
consideration  was  $8,000,  the  greater  part  of  which  has 
been  paid. 

In  1819  the  wife  of  McMillan  died,  leaving  her  husband 
and  an  infant  daughter  surviving  her.     The   husband, 
Andrew  McMillan,  died  in  the  year  1870,  having  married 
vol.88— 27 
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his  second  wife  and  leaving  children  by  her.  His  daughter 
by  his  first  wife  married  a  man  by  the  name  of  Miller, 
and  died  after  her  father  without  leaving  a  child  surviv- 
ing her,  and,  therefore,  her  half-brothers  and  sisters  were 
the  next-of-kin  and  entitled  to  the  realty  left  by  her. 
Lacey,  to  whom  this  land  was  sold,  took  possession,  and 
has  continued  in  possession  or  those  claiming  under 
him,  until  this  suit  was  brought,  having  paid  all  of  the 
purchase  money  but  the  last  payment.  One  of  the  heirs 
of  Lacey  was  allotted  a  portion  of  this  land,  and  dying, 
left  surviving  her  two  children,  who  are  the  appellants 
here.  The  children  by  the  last  wife  of  McMillan,  as  the 
heirs-at-law  of  his  daughter  by  his  first  wife,  instituted 
this  action  of  ejectment  to  recover  of  Snyder  &  Whittaker 
the  land,  or  a  part  of  it,  that  had  been  sold  by  McMillan, 
and  that  belonged  to  his  wife,  to  Lacey  in  1817. 

The  only  defense  to  this  action  is  the  statute  of  limita- 
tion of  thirty  years.  The  title  is  perfect  and,  in  fact,  each 
party  is  claiming  title  through  the  original  owner,  Benj. 
Clark.  It  is  at  least  conceded  that  the  land  belonged  to 
Mrs.  McMillan,  the  daughter  of  Clark,  and  that  her  hus- 
band sold  it  as  her  land  to  Lacey  and  gave  his  bond  for 
title.  It  is  attempted  to  be  maintained  that  the  statute  of 
limitation  applies  although  the  life  estate  of  McMillan  in- 
tervened between  the  death  of  Mrs.  McMillan  in  the  year 
1819  until  the  year  1871,  because  Lacey  was  in  the 
possession  from  February,  1817,  claiming  under  the  title 
bond  of  McMillan.  "  The  period  within  which  an  action 
"  for  the  recovery  of  real  property  may  be  brought,  shall 
"  not  in  any  case  be  extended  beyond  thirty  years  from 
"the  time  at  which  the  right  to  bring  the  action  first 
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''accrued  to  the  plaintiff  or  person  through  whom  he 
"  claims,  by  reason  of  any  death  or  the  existence  or  con- 
''  tinuance  of  any  disability  whatever."  The  cases  of  Con- 
ner and  wife  v.  Downer,  4  Bush,  631 ;  Medlock  v.  Suter,  80 
Ky.,  101 ;  Branson  v.  Thompson,  81  Ky.,  387 ;  and  Mantle 
v.Beal,  82  Ky .,  122,  are  relied  on  in  support  of  the  defense  to 
this  action.  We  think  those  cases  are  clearly  distinguish- 
able from  the  case  under  consideration.  In  Conner  v. 
Downer,  the  land  was  sold  on  the  petition  of  Conner  and 
wife  and  the  other  co-heirs  in  the  year  1835.  After  the 
lapse  of  thirty  years,  the  husband  and  wife  brought  an 
action  to  recover  the  land,  on  the  ground  that  they  knew 
nothing  of  the  proceeding  to  sell ;  that  the  action  was 
brought  without  their  knowledge,  and  they  had  received 
none  of  the  proceeds  of  sale.  Here  was  a  sale  of  the 
interest  of  both  husband  and  wife,  and  after  the  lapse  of 
thirty  years  it  was  too  late  to  question  the  jurisdiction  of 
the  court  over  the  parties  or  the  land  sold,  or,  if  not,  the 
right  of  entry  existed  on  the  part  of  both  husband  and 
wife  from  the  time  the  sale  was  made,  and  there' was  no 
excuse  for  the  laches  apparent  in  that  case.  In  Medlock 
V.  Suter  it  clearly  appeared  that  both  the  husband  and 
wife  sold  the  land  by  parol  in  the  year  1842,  and  it  was 
then  held  that  the  right  of  action  accrued  to  both  Medlock 
and  his  wife  as  soon  as  their  vendee  entered  and  claimed 
to  hold  the. land  as  his  own.  In  Mantle  v.  Beal,  the 
husband,  who  was  the  life  tenant,  or  held  as  long  as  the 
wife  lived,  and  the  wife,  who  owned  the  fee,  united  in  the 
sale,  and  after  the  lapse  of  thirty  years  the  disability  of 
coverture  did  not  protect  them  because  the  wife  is  pre- 
cluded by  the  statute  from  making  such  a  defense.     The 
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disability  is  removed  by  reasou  of  the  lapse  of  time,  and 
the  conveyance  or  sale  becomes  as  binding  after  the 
period  of  thirty  years,  with  the  possession  in  the  pur- 
chaser, as  if  all  the  parties  were  sui  juris. 

In  this  case  the  thirty  years'  statute  has  no  application, 
for  the  reason  that  the  husband,  having  sold  the  land  long 
prior  to  the  statute  of  1846,  was  then  a  life  tenant  and 
his  interest  passed  to  the  purchaser,  Lacey,  the  wife  of 
McMillan  having  no  right  of  entry  or  cause  of  action 
until  the  death  of  her  husband.  But  it  is  argued  that  if 
Mrs.  McMillan  had  signed  the  title  bond,  the  life  estate  of 
her  husband  would  have  been  in  the  way,  although  her 
contract  was  void,  and  the  same  would  apply  in  each 
st^te  of  case,  preventing  the  wife  from  a  recovery. 

This  argument  would  have  much  force  but  for  the 
statute  of  thirty  years,  that  sanctities  the  sale  and  re- 
moves the  disability.  The  statute  says  it  can  not  be 
pleaded.  You  will  not  be  allowed  to  say  that  you  were 
a  feme  covert  when  you  sold.  Here  the  wife  never  parted 
with  her  title,  or  attempted  to  do  so,  either  in  writing  or 
by  parol ;  but  the  life  tenant  sells  his  interest  to  one  who 
is  now  claiming  to  hold  adversely  to  the  title  he  pur- 
chases, and  when  the  wife  has  no  cause  of  action  or 
right  of  entry.  Adopting  the  views  of  counsel  for  the 
appellant,  it  would  result  that  the  tenant  for  life  could 
always  bar  the  remainderman  by  conveying  the  absolute 
title,  and  if  the  purchaser  remained  in  the  possession  for 
thirty  years,  although  the  period  during  which  the  life 
tenant  lived,  those  in  remainder  would  be  denied  the 
right  of  recovery.  All  the  cases  have  preserved  the  re- 
mainder by  holding,  that  unless  thei'e  was  a  sale  by  the 
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one  laboring  under  disability,  the  statute  did  not  com- 
mence to  run  until  the  disability  was  removed.  In 
Webber  v.  Gibson,  8  Ky.  Law  Rep.,  125,  this  doctrine 
was  announced,  and  in  Johnson  v.  Sweatt,  81  Ky.,  394, 
it  was  held,  that  where  the  husband,  before  the  act  of 
1846,  sold  the  land  of  his  wife,  the  wife's  right  of  action 
did  not  accrue  until  the  death  of  the  husband.  See^ 
also,  Stephens  v.  McCormick,  5  Bush,  181.  The  bus- 
band  had  the  right  to  alienate  this  land  during  the 
joint  lives  of  himself  and  wife,  and  if  a  recovery  had 
been  obtained,  in  an  action  by  both,  of  the  wife's  land,  it 
would  have  been  for  the  benefit  of  the  husband  during 
his  life.  So  the  husband,  having  the  right  to  sell, 
although  selling  a  greater  interest  than  he  had,  could  not 
have  maintained  an  action  against  Lacey,  who  was  the 
purchaser  from  him  and  in  the  possession,  nor  could  the 
wife,  for  the  reason  that  the  title  and  possession  of  the 
husband  passed  by  the  sale,  which  was  for  and  during 
their  joint  lives.  The  wife  of  McMillan  dying,  leaving 
a  child  by  him,  he  became  the  tenant  by  the  curtesy,  and 
no  cause  of  action  accrued  to  the  child  of  Mrs.  McMillan 
until  the  death  of  his  father,  in  the  year  1870.  (Neal  v. 
Robertson,  2  Dana,  88 ;  Williams  v,  Morgan,  1  Littell, 
168 ;  Smith  v.  Long,  1  Met.,  487.) 

Perceiving  no  error  in  the  judgment  below,  the  same 
is  now  affirmed. 
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Case  66— INDICTMENT— March  26. 

Commonwealth  v.  Minor. 

APPEAL    raOM    OWEN     CIKCCIT   COURT. 

1.  Criminal    law — Liquor     traffic — Prescription*  bt    physician.— A 

statute  making  it  unlawful  for  a  physician  to  prescribe  whisky,  unless 
the  person  for  whom  it  is  prescribed  is  actually  sick,  and  it  is  **  abso- 
lutely required  as  a  medicine,"  is  not  Tiolated  if  the  person  for  whom 
the  whisky  is  prescribed  is  actually  sick,  and  the  physician,  after  a  full 
and  fair  iuTestigation  of  the  disease,  belieyes  in  good  faith  that  his 
patient  actually  requires  the  whisky  as  a  medical  remedy. 

2.  Same. — Where  such  a  statute  is  enacted  in  order  that  laws  against  ths 

sale  of  liquor,  as  a  beverage,  may  not  be  evaded  under  the  guise  of  i 
medical  prescription,  it  is  constitutional;  although  it  would  be  uncon- 
stitutional if  construed  to  require  the  physician  to  act  upon  his  peril, 
and  to  make  him  liable  to  punishment  for  a  mistake  as  to  the  necessity 
for  such  a  remedy,  although  he  may  have  acted  in  perfect  good  fiith 
aftei*  a  full  and  fair  investigation. 

8.  Burden  of  proof. — It  is  no  objection  to  such  a  statute  that  it  casts  the 
burden  upon  the  physician  to  show  that  the  whisky  was  needed  as  a 
medicine  by  the  person  for  whom  it  was  prescribed,  as  such  a  provision 
simply  declares  a  well-known  rule  of  evidence. 

4.  Same. — In  all  statutory  crimes  it  is  competent  for  the  Legislature  to  say 
that  the  proof  by  the  Commonwealth,  of  any  material  fact  or  circom- 
stance  that  shows  a  prhna  facie  case  of  guilt,  shall  be  sufficient  to  cMt 
the  burden  upon  the  accused. 

P.  W.  HARDIN  for  appellant. 

An  indictment  against  a  physician,  charging  that  he  gave  a  prescription 
to  a  person  for  whisky,  knowing  that  the  person  was  not  in  need  of  it 
by  reason  of  sickness,  is  good.  . 

LINDSEY  &  BOTTS  for  appellee. 

The  provisions  of  an  act  of  the  Legislature,  putting  the  burden  of  proof  on 
the  accused,  to  show  that  a  prescription  given  by  him  for  whisky  was  a 
medical  necessity,  is  unconstitutional.  (Acts  of  Kentucky  Legislature, 
1883-4,  volume  2,  page  1444;  Gale  v.  Owen  Co.,  83  Ky.,  61;  Whar- 
ton's Crim.  Ev.,  sections  322,  829,  380;  Constitution  of  Ky..  article  IS, 
section  12. )  . 
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The  Legislature  of  this  State,  by  an  Act  approved  May 
"the  9th,  1884,  authorized  the  legal  voters  of  Owen  county 
to  vote  on  the  question  of  local  option  in  said  county. 

At  the  time  designated  in  the  Act,  a  majority  of  the 
legal  voters,  voting  at  the  election,  voted  against  the  right 
*to  sell  spirituous,  vinous  or  malt  liquors  in  said  county  as 
a  beverage. 

The  appellant  was  indicted  in  the  Owen  circuit  court 
for  giving,  as  a  physician,  a  written  prescription  to 
another  person  for  whisky,  in  violation  of  the  eighth 
.section  of  said  Act. 

The  6th  section  of  the  Act  prohibits  the  sale  of  whisky 
in  Owen  county  as  a  beverage,  and  imposes  a  fine  on  any 
person  that  sells  whisky  in  the  county,  except  as  provided 
in  the  eighth  section  of  the  Act,  This  section  provides, 
in  substance,  that  the  Act  shall  not  apply  to  any  druggist 
who  sells  for  medicinal  purposes  on  a  prescription  written 
and  signed  by  "  a  regularly  practicing  physician.'*  The 
Act  also  provides,  "  No  physician  shall  make  or  sign  any 
such  prescription,  except  the  person  for  whom  it  is  pre- 
scribed is  actually  sick  and  such  liquor  is  absolutely 
required  as  a  medicine."  For  making  or  signing  any 
prescription  for  whisky,  except  as  provided  for  in 
section  8,  the  physician  so  making  or  signing  the  pre- 
scription is  subject  to  a  fine.  Section  8  also  provides,  in 
substance,  that,  if  a  physician  is  indicted  for  giving  a 
prescription  for  whisky,  and  it  is  proven  on  the  trial  that 
he  did  give  the  prescription,  such  proof  casts  the  burden 
upon  him  to  show  that  the  whisky  was  needed  as  a 
aoaedicine  by  the  person  for  whom  it  was  prescribed. 
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Whisky  is  regarded  in  medical  aeienee  (and  is  so  rec- 
ognized l)y  the  section  supra)  as  an  essential  medicine 
for  many  serious  diseases.  Medical  science,  owing  to  the 
complication  of  the  human  organization  and  the  obscure 
causes  of  diseases,  is  an  abstruse  science  and  is  by  no 
means  perfect.  It  is  progressing.  New  and  more  effica- 
cious remedies  for  known  diseases  are  being  discovered 
every  day  and  new  diseases  are  constantly  springing  up 
that  require  new  remedies.  It  is  impossible  for  any  man 
to  be  so  thorough  a  master  of  the  science  as  to  be  able  to 
absolutely  know  what  is  a  correct  remedy,  even  for 
known  diseases,  much  less  for  new  ones.  He  is  liable, 
though  never  so  learned,  to  not  oniy  be  mistaken  in  the 
nature  of  the  disease  itself,  but  as  to  the  proper  remedy. 
It  is  conceded  that  it  is  essential,  not  only  to  alleviate 
suffering,  but  as  a  material  aid  to  the  restoration  to  health, 
that  we  should  have  the  assistance  of  physicians,  not  only 
learned  in  the  causes  of  disease^  but  in  the  manner  of 
treating  it.  To  make  him  a  warrantor  that  the  particular 
drug  he  prescribes  is  absolutely  necessary  for  the  disease, 
and  for  a  breach,  the  result  of  an  honest  mistake,  to 
mulct  him  in  a  fine,  would  drive  him  from  the  field. 

The  Act  itself  recognizes  whisky  as  a  necessary  medi- 
cine ;  therefore,  if  that  part  of  section  8  that  prohibits  a 
physician  from  prescribing  it  unless  it  is  "  absolutely  re- 
quired "  as  a  medicine  for  the  person  for  whom  it  is  pre- 
scribed, 18  to  be  construed  to  mean  that  the  whisky 
prescribed  must  be  '* absolutely  required"  as  a  medicine 
for  the  sick  person,  and  the  physician^  in  determining 
whether  or  not  it  is  "  absolutely  required,^^  must  act  upon 
his  peril  and  be  fined,  if  his  patient's  disease  was  so  com- 
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plicated  as  to  baffle  a  correct  understanding  of  it,  and  the 
remedy  required,  and  he  made  a  mistake,  though  never 
BO  diligent,  as  to  the  remedy  prescribed,  the  Act  thus 
construed  would  be  unconstitutional. 

But  the  Act  need  not  bear  so  rigid  a  construction  ;  all 
it  means  is,  that  if  the  person  is  actually  sick,  and  the 
physician  after  making  a  reasonably  full  and  fair  investi- 
gation of  the  disease  believes  in  good  faith  that  his 
patient  needs  the  whisky  as  a  medical  remedy,  and  pre- 
scribes it,  he  is  not  guilty  of  violating  said  section. 

The  section  thus  construed  in  reference  to  the  particu- 
lar under  consideration  is  not  unreasonable.  And,  as  the 
Legislature  has  the  constitutional  power  to  authorize  local 
communities  to  say  that  they  do  not  wish  whisky  to  be  sold 
in  their  midst  as  a  beverage,  and  upon  their  saying  so, 
laws,  adequate  for  the  suppression  of  the  sale  of  it  as  a 
beverage,  are  put  in  force,  a  law  that  reasonably  guards 
the  prescribing  of  whisky  as  a  medicine,  so  that  the  sale 
of  it  as  a  beverage  may  not  be  evaded  under  the  guise  of 
a  medical  prescription,  is  not  unconstitutional. 

Section  8  also  provides,  in  substance,  that  when  it  has 
been  proven,  on  the  prosecution  of  a  physician  for  a  vio- 
lation of  said  section,  that  he  gave  a  written  prescription 
to  another  person  for  whisky,  the  burden  is  thereby 
thrown  upon  the  physician  to  show  that  the  whisky  was 
needed  as  a  medicine  by  the  person  for  whom  it  was 
prescribed.  It  is  contended  that  this  part  of  the  provis- 
ion is  unconstitutional.     We  think  not. 

The  selling  of  whisky  as  a  beverage,  in  Owen  county, 
is  made  unlawful  by  said  Act.  Also,  it  is  tnade  unlaw- 
ful for  a  physician  to  prescribe  whisky  for  any  person,. 
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unless  said  person  is  actually  sick,  and  the  whisky  is 
needed  as  a  medicine.  Unless  the  whisky  is  prescribed 
under  the  foregoing  conditions,  the  Act  treats  it  as 
having  been  prescribed  for  use  as  a  beverage. 

A  person,  though  charged  with  crime  in  the  most  sol- 
emn manner,  is  presumed  to  be  innocent  until  the  con- 
trary affirmatively  appears  by  proof.  He  is  not  called 
upon  to  otter  any  proof  of  his  innocence  until  his  accuser, 
the  Commonwealth,  has  introduced  such  proof  of  his 
guilt  as,  unexplained,  makes  out  a  case  against  him— in 
other  words,  presumptively  establishes  his  guilt — then  the 
burden  is  thrown  upon  him  to  rebut  this  presumption  by 
proof  explaining  it  away,  and  showing  his  innocence. 
Thus :  one  is  charged  with  the  crime  of  murder ;  his  guilt 
is  presumptively  established  by  proving  that  he  killed  the 
person  with  a  deadly  weapon.  The  burden  is  then  cast 
upon  him  to  show  that  he  had  some  lawful  excuse  for 
doing  the  killing,  or  that  he  did  it  in  sudden  heat  and 
passion.  Also,  if  it  be  proven  that  one  struck  another 
with  his  fist  and  killed  him,  a  case  of  manslaughter  is 
presumptively  made  out,  and  the  burden  of  proof  is 
thrown  upon  the  accused  to  show  a  lawful  excuse  for  the 
killing.  The  reason  why  the  proof  of  the  foregoing  fects 
makes  out  a  presumptive  case  of  guilt  is  the  fact  that 
the  act  of  killing  a  person,  by  another  person,  is  unlaw- 
ful, unless  such  person  has  a  lawful  excuse  for  so  doing, 
which  he  must  show  upon  it  being  established  that  he 
did  the  killing.  Also,  it  is  unlawful  to  sell  whisky,  even 
outside  of  a  local  option  county,  town  or  precinct,  with- 
out a  license ;  therefore,  if  the  selling  be  proven,  the  case 
is  presumptively  made  out,  and  the  burden  is  thrown 
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upon  the  party  to  show  that  he  had  license.  Why? 
Because  the  act  of  selling  the  whisky  is  unlawful  unless 
the  person  has  been  granted  the  privilege  to  sell  it,  which 
he  must  show.  Here  it  is  unlawful  to  sell  whisky  in 
Owen  county  as  a  beverage,  and  the  eighth  section  of  the 
act  under  consideration  makes  it  unlawful  for  a  physi- 
cian to  prescribe  whisk j  for  another  person,  unless  such 
person  is  actually  sick,  and  requires  the  whisky  as  a 
medicine,  otherwise  he  is  to  be  treated  as  having  pre- 
scribed it  as  a  beverage ;  therefore,  the  fact  that  he  pre- 
scribed the  whisky  makes  out  a  presumptive  case  against 
him,  and  the  burden  is  then  cast  upon  him  to  show  that 
the  person  was  actually  sick,  and  the  whisky  was  required 
as  a  medicine.  So,  leaving  that  part  of  the  act  in  refer- 
ence to  the  presumption  out  of  view,  the  burden  would 
be  upon  the  physician — the  fact  that  he  prescribed 
having  been  proven — to  show  that  the  person  was 
actually  sick  and  needed  the  whisky  as  a  medicine. 
The  act,  therefore,  simply  declares  a  well-known  rule 
of  evidence. 

But,  in  all  statutory  crimes  it  is  competent  for  the 
Legislature  to  say  that  certain  acts  proven  by  the  Com- 
monwealth shall  be  sufficient  to  make  out  a  presumptive 
case  against  the  accused,  and  cast  the  burden  of  proof 
upon  him,  provided  the  burden  is  not  cast  upon  him  to 
prove  his  innocence,  without  first  requiring  the  Com- 
monwealth to  prove  some  material  fact  or  circumstance 
conducing  to  prove  the  guilt  of  the  accused.  For  in- 
stance, where  it  has  been  proven  that  a  faro-bank  or 
other  table  mentioned  in  the  statute  has  been  set  up  in 
any  of  the  houses  mentioned  in  the  statute,  the  statute 
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makes  such  proof  presumptive  evidence  that  the  faro- 
bank  or  other  table  was  set  up  by  the  permission  of  the 
person  occupying  or  controlling  the  house,  etc.  The 
constitutionality  of  this  provision  has  never  been  ques- 
tioned. In  the  case  of  Buford  v.  The  Commonwealth,  14 
B.  Mon.,  24,  the  right  of  the  Commonwealth  to  convict 
on  such  testimony  was  sanctioned.  Also,  in  civil  matters, 
where  a  constable  gives  a  receipt  for  notes  or  accounts 
placed  in  his  hands  for  collection,  the  statute,  after  the 
expiration  of  a  hundred  and  twenty  days  from  the  date 
of  the  receipt,  makes  the  receipt  presumptive  evidence 
that  the  constable  has  collected  the  claims. 

The  judgment  of  the  lower  court,  sustaining  th©  de- 
murrer to  the  indictment,  is  reversed,  and  the  case  is 
remanded,  with  directions  to  overrule  the  demurrer,  and 
for  further  proceedings  consistent  with  this  opinion. 

Cai£:F-JusiiCE  Lswis  dissenting. 


Case  67— PETITION  EQUITY— March  26. 

Marion  National  Bank  v.  Abell's  AdmY. 

APPEAL   FROM    MARION    CIRCUIT  COURT. 

1.  Evidence — Rule  to  produce  books. — The  court,  io  behalf  of  a  party 
to  an  action,  may,  by  rule,  compel  the  adverse  party,  or  one  who  is  not 
a  party  to  the  action,  to  produce  in  court  any  documenta  in  his  possessiaD 
to  which  the  person  applying  for  the  rule  has  an  exclusive  right  or  a 
right  in  common  with  another.  But  the  court  will  not  thus  require  the 
production  of  books  or  documents  in  which  the  party  applying  for  the 
rule  has  no  right  or  interest.  If  the  party  having  the  custody  of  the 
books  or  documents  testifies  as  to  their  contents,  he  may  then  be  eom- 
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pelled  to  produce  them  for  the  inspeotion  of  the  parties,  but  not  in 
advance  of  that  time. 

In  this  action  by  an  administrator  against  the  surTiTing  partners  of 
his  intestate  for  a  settlement  of  partnership  accounts,  the  plaintiff  asked 
for  a  rule  against  appellant,  the  bank  with  which  the  several  firms 
•of  which  it  was  alleged  plaintiff's  intestate  was  a  member  kept  their 
aocounts,  and  filed  an  affidavit  stating  that  he  had  employed  expert 
•book-keepers  to  examine  said  accounts,  and  that  such  an  examination 
was  necessary  to  the  preparation  of  his  case.  The  rule  was  awarded, 
and  from  an  order  making  it  absolute  this  appeal  is  prosecuted.  Held — 
That  the  court  erred  in  awarding  the  rule.  When  the  officers  of  the 
bank  testify,  but  not  in  advance  of  that  time,  they  may  be  required  to 
produce  the  bank  books  for  inspeotion,  by  the  parties  and  their  attor- 
neys, of  the  accounts  between  the  bank  and  the  several  firms  of  which 
it  is  alleged  plaintiff's  intestate  was  a  member. 

2.  Same. — A  party,  preparatory  to  bringing  suit  on  documents  in  his  adver- 
sary's possession  in  which  he  has  an  interest,  may  maintain  an  action 
in  the  nature  of  a  bill  of  discovery  in  order  to  compel  their  production 
in  court  that  they  may  be  delivered  up  to  him  if  his  right  to  them  is 
exclusive,  or  that  he  may  obtain  a  copy  if  his  right  to  them  is  in  com- 
mon with  his  adversary. 

8.  Same — Letters. — A  party  to  an  action  may,  by  rule,  require  the  produc- 
tion of  letters  he  has  written  to  his  adversary,  for  the  purpose  of  using 
them  as  evidence  of  a  contract  between  them. 

4.  Final  order. — An  appeal  may  be  prosecuted  from  an  order  making 
absolute  a  rule  requiring  the  production  of  books. 

ROUNTREE  k  LISLE  for  appellant. 

1.  A  banking  institution,  aot  a  party  to  an  action,  can  not  be  compelled  to 
produce  its  books  for  the  inspection  of  a  party  to  the  action  who  has  no 
interest  in  them  as  a  depositor.  (Smith  v.  Manon,  7  Mon.,  236 ;  Civil 
Code,  section  628;  Dickerson  v.  Talbott,  14  B.  M.,  66;  1  Green  on  Ev., 
669-60,  volume  8,  section  806.) 

AVRITT  &  RUSSELL  for  appellee. 

1.  An  order  granting  a  rule  against  a  banking  institution  for  an  inspection 

of  its  books  is  not  a  final  order,  from  which  an  appeal  can  be  taken. 

2.  In  an  action  in  equity  a  witness  may  be  compelled  to  produce  in  evidence 

books  in  which  evidence  is  alleged  to  be  contained  that  is  necessary  for 
a  party  in  order  to  make  out  his  cause  of  action  or  defenses.  (1  U.  S. 
Statutes  at  Large,  82;  Dickerson  v.  Talbott,  14  B.  M.,  66.) 

3.  A  banking  corporation  being  a  qtiaai  public  corporation,  its  books  are  not 

private  writings.    (Greenleaf  on  £v.,  volume  1,  section  659;  Wharton 
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on  Ev.,  volume  1,  sections  742-4;   Forsham  v.  Lewis,  29  C.  B.  (N.  8.)» 
488;  Gould  ▼.  McCarthy,  1  Keman,  575.) 

JUDGE  BENNETT  dbliverbd  the  opinion  of  thb  coukt. 

The  appellee,  as  the  administratrix  of  her  deceased  hus- 
band, W.  I.  Abell,  filed  her  petition  in  equity  in  the  Marion 
Circuit  Court  against  J.  C.  and  H.  B.  Phillips  as  the 
surviving  partners  of  her  husband,  in  which  she  sought 
to  set  aside  a  settlement  of  the  partnership  business,  made 
between  the  surviving  partners  and  W.  I.  Abell's  com- 
mittee, Cameron,  who  was  appointed  a  short  time  before 
the  death  of  Abell,  and  to  recover  a  large  balance  due 
Abell's  estate  as  profits  arising  from  said  partnership 
business.  It  was  claimed  that  these  profits  grew  out  of 
the  partnership  business  that  was  conducted  in  Lebanon 
and  other  places.  The  defendants  put  in  issue  the  matter 
of  profits  and  that  Abell  was  a  partner  in  any  place 
except  in  Lebanon. 

After  filing  the  petition,  the  answer,  reply  and  rejoinder, 
the  appellee,  Mrs.  Abell,  filed  an  affidavit  in  the  case,  in 
which  she  stated  that  her  husband  and  the  defendants  did 
business  as  partners  under  different  names;  sometimeB 
under  the  firm  name  of  Phillips  &  Bro. ;  sometimes  under 
the  firm  name  of  G.  B.  Phillips ;  sometimes  under  the  firm 
name  of  G.  B.  Phillips  &  Co. ;  and  probably  under  other 
firm  names ;  that  they  kept  accounts  with  the  appellant, 
and  with  its  predecessor,  whose  books  were  in  the  posses- 
sion of  the  appellant,  in  each  of  said  firm  names ;  that  she 
had  no  personal  knowledge  as  to  how  said  accounts  were 
kept;  that  she  had  employed  expert  book-keepers  to 
examine  said  accounts,  that  it  was  necessary  for  the  prep- 
aration of  her  case  that  they  should  examine  them,  but 
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the  bank  officers  refased  to  let  her  experts  make  tke 
examination.  Upon  the  filing  of  this  affidavit,  the  c^urt 
isBued  a  rule  against  the  appellant  to  show  cause  why  it 
should  not  allow  the  examination  to  be  made  ;  its  response 
denying  the  appellee's  right  to  make  the  examination 
was  overruled  and  the  rule  made  absolute,  and  the 
appellant  superseded  and  appealed  to  this  court. 

It  seems  to  be  well  settled,  that  the  court,  in  behalf  of 
a  party  to  an  action,  may,  by  rule,  compel  such  party's 
adversary  to  produce  into  court  any  documents  that  he 
may  have  in  his  possession,  to  which  such  party  has  an 
exclusive  right  or  a  right  in  common  with  his  adversary, 
if  it  appear  that  such  document  is  material  to  the  main- 
tenance of  his  contested  rights. 

Also,  a  person,  preparatory  to  suing  his  adversary  on 
documents  in  his  adversary's  possession  in  which  he  has 
an  exclusive  interest  or  an  interest  in  common  with  his 
adversary,  may  maintain  an  action  in  the  nature  of  a  bill 
of  discovery  against  him,  in  order  to  compel  him  to  pro- 
duce them  into  court,  to  be  delivered  up  to  him  if  his 
right  to  them  is  exclusive,  or  to  obtain  a  copy  of  them  if 
his  right  to  them  is  in  common  with  his  adversary. 

Also  a  party  to  a  suit  may  require,  by  the  court's  rule, 
his  adversary  to  produce,  not  merely  documents  upon 
which  suit  may  be  brought,  but  letters  written  by  him  to 
his  adversary,  for  the  purpose  of  using  them  as  evidence 
of  a  contract  between  them. 

Also,  a  party  to  a  suit  may,  by  the  aid  of  the  court's 
rule,  compel  a  person,  not  a  party  to  the  suit,  to  produce 
into  court  any  documents  in  his  possession  to  which  such 
party  has  either  an  exclusive  right,  or  right  in  common 
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with  his  adversary  or  other  person,  proper  orders  being 
taken  for  the  preservation  of  such  documents,  and  the 
restoration  of  them  to  the  persons  who  are  required  to 
surrender  them,  and  who  have  a  right  to  their  custody. 

Here  it  is  not  claimed  that  the  appellee  has  any  right, 
title  or  interest  in  the  books  of  the  bank.  All  that  is 
claimed  is,  that  said  firms,  under  their  various  firm 
names,  made  deposits  in  the  bank,  and  checked  on  them 
from  time  to  time ;  that  the  appellee  does  not  know  how 
these  accounts  stand,  nor  the  number  of  firm  names  that 
appear  on  the  books  of  the  bank  as  having  had  dealings 
with  it,  but  that  the  books  will  show  these  things,  and 
she  wishes  experts  to  overhaul  them  and  report  to  her. 
These  officers  of  the  bank  are  competent  to  testify  to  all 
these  things.  When  they  give  their  depositions,  if  they 
should  be  taken,  either  side  may  compel  them  to  produce 
the  bank  books,  and  submit  them  to  the  inspection  of 
the  parties  themselves  and  their  attorneys,  or  either  of 
them,  for  the  purpose  alone  of  inspecting  the  accounts 
between  the  bank  and  said  firms ;  also,  the  officer  testify- 
ing may  be  compelled  to  give  a  full  statement  of  the  ac- 
counts, item  by  item,  as  they  appear  on  the  books,  and 
to  file  with  his  deposition  a  transcript  of  said  accounts. 
In  this  way,  which  is  the  plain  way  pointed  out  by  the 
common  rules  for  the  production  of  evidence,  the  appel- 
lee can  obtain  the  whole  truth  relative  to  the  firm's  trans- 
actions with  the  bank,  which  is  all  that  she  is  entitled  to. 
No  one  ever  heard  of  a  witness  being  ruled  to  make 
known  to  either  party  what  his  testimony  would  be  until 
after  the  case  was  put  under  investigation,  and  he  put 
upon  the  witness  stand.     We  see   no  good  reason  for 
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making  him  submit  his  books  to  either  party,  for  his  in- 
spection, in  advance  of  the  time  that  he  may  be  required 
"to  introduce  them  as  witnesses  in  the  case. 

The  appellant  had  the  right  to  appeal  from  the  judg- 
ment making  rule  absolute.  The  judgment  is  reversed, 
with  directions  to  dismiss  the  rule. 


Case  68-^PETITION   ORDINARY— March  28. 

German  Insurance  Company  v.  Landram. 

APPEAL    FROM   ORANT   CIRCUIT  COURT. 
1.    To  ENTITLE  A  LITIGANT  TO  HAVE  THE  REGULAR  TRIAL  JUDGE  VACATE   THE 

BENCH,  he  must  state  in  his  affidavit  the  fact  or  facts  upon  which  is 
fouuded  his  belief  that  the  judge  will  not  give  him  a  fair  trial ;  and 
the  facts  thus  stated  must  T)e  of  such  a  character  as  should  prevent  the 
.judge  from  properly  presiding  in  the  case.  Of  the  sulficiencj  of  the 
affidavit  the  trial  judge  must  determine,  his  decision  to  be  subject  to 
revision  upon  appeal.  And  thus  construed,  section  1  of  article  7, 
chapter  28,  General  Statutes,  i»  not  unconstitutional. 

'2.  Samb. — The  objection  to  the  trial  judge  is  a  question  of  jurisdiction,  and 
to  be  available  must  be  made  before  an  appearance  to  the  merits  of  the 
action,  or  the  submission  of  preliminary  motions  by  either  party  pre- 
paratory to  a  trial. 

8.  Reversible  brroe. — An  error  of  $5  in  the  amount  of  the  judgment  is 
too  small  to  authorize  a  reversal. 

COLLINS  &  FENLEV  for  appellant. 

1.  The  refusal  of   the  judge  to  vacate  the  bench  is  a  reversible  error, 

although  appellant  went  to  trial  without  making  any  ftirther  objec- 
tion to  the  jurisdiction  of  the  court.  (Turner  v.  Commonwealth,  2 
Met.,  621.) 

2.  The  statute  providing  the  mode  in  which  the  regular  judge  of  a  circuit 

court  may  be  required  to  vacate  the  bench  is  not  in  violation  of  the 
28 
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constitution.  On  the  contrary,  the  power  to  pass  such  a  statute  is 
expressly  granted.  (General  Statutes,  chapter  28,  article  7,  section  1 ; 
Constitution  of  Kentucky,  article  4,  section  26.) 
8.  The  objection  to  the  regular  judge  was  in  time.  The  bias  or  untaimessc 
of  the  judge  can  not  be  ascertained  until  it  comes  to  the  surface  in  his 
official  conduct  of  the  case. 

4.  An  affidavit  in  the  language  of  the  statute  is  sufficient.    The  statutt- 

does  not  require  any  reason  to  be  assigned. 

5.  With  the  propriety  of  the  statute  the  court  has  nothing  to  do.     If  it  is 

constitutional  it  should  be  enforced. 

De  JARNETTE  &  DICKERSON  for  appellbb. 

Section  1  of  article  7,  chApter  28,  of  the  General  Statutes,  is  unoonstitational 
in  so  far  as  it  provides  that  a  party  may  depose  the  reg^ar  judge  by 
the  filing  of  such  an  affidavit  as  is  tliere  required. 

JUDGE   PRVOR   DELIVERED   THE   OPINION   OF  THB  COURT. 

The  principal  and  only  question  necessary  to  be  con- 
sidered in  this  case  arises  from  the  refusal  of  the  regular 
judge  below  to  vacate  the  bench  on  the  filing  of  an  affi- 
davit  by  the  agent  of  the  appellant  with  the  clerk  of  the 
court,  as  provided  by  section  1,  article  7  of  chapter  28, 
General  Statutes,  to  the  effect  that  "  the  judge  would  not 
afford  the  appellant  a  fair  and  impartial  trial."  When 
the  case  was  called,  the  appellant,  the  German  Insurance 
Company,  of  Freeport,  Illinois,  defendant  in  the  action, 
moved,  through  its  counsel,  for  a  continuance  of  the  case, 
supported  by  the  affidavit  of  its  agent.  The  motion  was 
overruled,  and  thereupon  an  amended  affidavit  was  filed 
and  the  motion  renewed  and  the  motion  again  overruled. 
At  this  stage  of  the  proceeding  the  counsel  filed  the  afli- 
davit  of  the  agent,  asking  that  the  case  be  tried  by  a 
special  judge,  and  the  court,  disregarding  the  affidavit, 
proceeded  to  try  the  case,  resulting  in  a  verdict  and  judg- 
ment against  the  appellant. 

The  constitutionality  of  this  statute  requiring  the  judge 
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to  vacate  the  bench  was  maintained  and  ably  argued  on 
the  hearing;  and  if  constitutional,  it  is  urged  the  judg- 
ment  in  this  case  should  be  reversed  in  order  that  the 
appellant  may  have  a  retrial  before  some  other  judge  than 
the  regular  elected  judge  of  the  district. 

The  constant  abuse  of  this  statutory  privilege  in  almost 
every  circuit  court  district  in  the  State  has  directed  the 
attention  of  the  courts  and  the  profession  to  this  import- 
ant question;  and,  while  the  purpose  of  the  law  is  to 
place  the  trial  judge  beyond  the  temptation  to  oppress 
those  who  ar^  compelled  to  resort  to  the  courts  for  the 
protection  of  person  or  property,  and  to  enable  the  liti- 
gant to  prevent  a  corrupt  or  partial  judge  from  passing 
judgment  on  his  case,  it  must  be  conceded  by  every  one 
at  all  familiar  with  the  administration  of  the  law  by  the 
circuit  judges  of  the  State,  that  this  statute,  with  the 
construction  now  given  it,  operates  in  its  practical  effect 
to  enable  the  shrewd  and  reckless  litigant  to  avoid  the 
trial  of  his  case,  by  the  regular  elected  judge  without 
cause,  and  to  deprive  the  honest  litigant  of  what  is  his 
constitutional  right.  He  takes  advantage  of  this  statute 
and  acquits  his  conscience  in  making  the  affidavit  on  the 
ground  that  the  judge,  in  refusing  a  continuance,  sustain- 
ing a  demurrer  to  his  complaint  or  defense,  or  in  exclud- 
ing testimony  offered,  or  on  account  of  other  rulings  in 
hifl  case  or  in  other  cases,  whether  erroneous  or  proper, 
has  induced  the  belief  in  his  mind  that  he  can  not  have  a 
fair  and  impartial  trial.  The  personal  and  judicial  integ- 
rity of  the  judge  is  questioned  only  in  this  way,  when 
every  man  acquainted  with  the  judicial  history  of  the  State 
will  testify,  in  looking  to  the  present  or  to  the  past,  that 
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no  public  officials  are  more  entitled  to  the  approbation  of 
their  fellowmen  for  the  faithful  and  honest  discharge  of 
their  duties  than  the  judges  of  the  various  circuit  districts, 
and  whether  elevated  to  their  positions  by  appointment  or 
the  popular  vote,  it  can  not  be  truthfully  said  that  they 
are  influenced  in  their  judicial  action  by  local  influences 
or  party  prejudice.  Those  who  make  these  affidavits, 
and  they  are  becoming  almost  as  numerous  in  contested 
cases  as  motions  for  a  continuance,  assign  no  cause  for 
their  belief  that  justice  will  be  denied  them,  yet  the  trial 
judge,  with  no  charge  made  against  him,  is  often  unseated 
by  a  litigant  he  has  never  known,  or  by  those  with  whom 
he  has  never  had  a  business  transaction,  with  no  means 
of  ascertaining  the  facts  upon  which  the  belief  of  the 
litigant  is  based  ;  anA  however  corrupt  the  oath  may  be, 
there  is  no  means  of  punishing  the  guilty  party,  because 
his  belief  is  made  the  law.  In  fact,  that  branch  of  the 
judiciary  upon  whose  intelligence  and  integrity  we  depend 
more  for  the  protection  of  person  and  property  than  any 
other,  and  whose  intercourse  and  influence  with  the 
people  in  the  administration  of  the  law  molds  public 
sentiment  in  sustaining  every  moral  as  well  as  legal  prin- 
ciple essential  to  social  existence,  is  met  at  every  term  of 
the  court  with  an  affidavit  that  he  is  a  corrupt  or  a 
partial  judge,  and  this  affidavit  spread  upon  the  records. 
It  not  only  lessens  the  respect  we  should  have  for  the 
judge  and  the  law  he  administers,  but  tends  directly  to 
destroy  that  pure  public  sentiment  that  demands  its 
vigorous  enforcement.  The  statute  can  not  well  be  held 
unconstitutional,  for  the  reason  that  all  doubts  as  to  the 
constitutionality  of  the  act  must  favor  its  validity,  and, 
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as  has  been  also  argued,  the  abuse  of  the  legislative 
power  is  no  argument  against  its  exercise ;  still  it  may  be 
a  convincing  argument  against  such  a  construction  as 
must  be  apparent  is  in  plain  violation  of  the  legislative 
meaning.  Section  28  of  article  4  of  the  Constitution  pro- 
vides :  "  The  General  Assembly  shall  provide  by  law  for 
"holding  circuit  court  when  froni  any  cause  the  judge 
"  shall  fail  to  attend,  or,  if  in  attendance,  can  not  prop- 
"erly  preside."  The  Legislature,  under  this  constitu- 
tional provision,  has  from  its  adoption  exercised  the 
power  of  authorizing  the  election  of  special  judges,  and 
the  causes  for  which  the  regular  judge  may  be  required 
to  vacate  the  bench  for  the  time  being,  and  it  would  be 
a  useless  waste  of  time,  in  the  determination  of  this 
question,  to  go  behind  the  present  constitution  or  to 
consult  the  common  law  rule  under  which  judges  were 
disqualified  from  trying  a  cause.  Personal  interest  in  the 
result  of  the  litigation,  or  being  related  to  those  who  had 
Jin  interest,  were  the  only  disqualifications  at  common 
law.  This  court,  however,  held,  in  the  case  of  Turner  v. 
Commonwealth,  reported  in  2  Met.,  625,  that  our  laws 
had  enlarged  the  causes  for  which  a  judge  might  be 
compelled  to  vacate  the  bench,  and  that  the  constitutional 
provision  already  referred  to  was  intended  to  eft'ectuate 
that  object,  and  therefore  the  inquiry  in  that  case  was,  as 
must  be  the  inquiry  now :  Did  the  appellant,  in  the 
court  below,  manifest  its  right  to  have  the  cause  tried  by 
a  special  judge  ?  Whatever  may  be  said  of  the  policy  of 
this  legislation,  in  view  of  that  decision  and  the  consti- 
tutional provision  under  which  this  legislative  power  has 
been  so  long  exercised,  the  right  of  the  litigant  should 
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not  be  denied  him  of  compelling  the  judge  to  leave  the 
bench  when  he  can  not  properly  preside. 

If  we  interpret  this  statute  by  its  letter,  then  the  liti- 
gant, for  any  cause,  may  have  a  special  judge  to  try  his 
case  if,  in  his  own  belief,  that  cause  will  justify  him  in 
making  the  affidavit.  The  judge  may  have  instructed 
the  jury  in  a  case  similar  to  the  one  the  affiant  is  about 
to  try  unfavorably  to  his  side  of  the  controversy.  He 
may  have  sustained  a  demurrer  to  a  pleading  in  the  case, 
or  in  some  other  similar  case  that,  if  adhered  to,  must 
prove  fatal  to  the  case  of  the  affiant.  He  may  be  known 
to  one  of  the  parties  and  unknown  to  the  other.  He  may 
have  peculiar  views  on  certain  branches  of  the  law.  He 
may  refuse  to  continue  a  case  when  the  litigant  or  his 
<jounsel  believes  the  grounds  were  sufficient.  In  all  such 
cases  the  litigant,  for  such  reasons,  may  conceive  that 
injustice  will  be  done  him,  and,  therefore,  he  is  ready  to 
make  the  affidavit,  when  it  is  apparent  that  not  one  of 
the  grounds  mentioned,  or  those  of  a  like  character,  are 
sufficient  to  require  the  judge  to  vacate  the  bench. 
Again,  even  in  ordinary  cases,  where  the  judge  rules  the 
one  way  or  the  other,  those  perfectly  honest,  in  the  excite- 
ment of  the  moment  and  feeling  the  sting  that  perhaps 
results  from  an  erroneous  ruling,  will  seize  on  this  action 
of  the  court  as  a  justification  (to  use  the  language  so 
often  heard  and  read  in  the  records  before  us)  for  swearing 
the  judge  off  the  bench.  It  can  not  be  urged  that  the 
rule  of  the  common  law  has  been  so  far  enlarged  as  to 
permit  the  exercise  of  the  privilege  conferred  by  the 
statute  for  any  of  the  reasons  given. 

The  cause  to  disqualify  a  judge,  as  said  by  this  court 


Digitized  by  VjOOQIC 


Vol.  88.]  JAifUARY  TERM,  1889.  439 

German  Insurance  Company  v.  Laadram. 

in  Turner  v.  CJommonwealth,  should  not  be  trivial,  "  but 
should  be  a  legal  and  substantial  one^  and  so  the  section 
should  be  construed  in  cases  involving  the  propriety  of  a 
judge^s  presiding ^  and  the  necessity  for  a  special  judge  on 
that  ground,^'  In  that  case  the  belief  of  Turner  was 
stated  on  oath,  accompanied  by  the  grounds  upon  which 
his  belief  was  founded.  The  judge  had  been  personally 
bostile  to  Turner  for  years,  and  because  of  this  hostility 
and  for  other  reasons  he  did  not  believe  he  could  obtain 
A  fair  trial. 

It  is  contended  that  the  statute  has  provided  the 
igrounds  in  saying  that,  if  the  affiant  stated  that  the  judge 
will  not  afford  him  a  fair  and  impartial  trials  he  shall 
vacate  the  bench.  This  affidavit  or  the  statements  con- 
tained in  it  the  affiant  believes  are  true.  "What  is  the 
foundation  of  the  belief  or  the  ground  on  which  the 
statements  in  the  affidavit  rest  ?  No  one,  if  this  construc- 
tion is  given  the  statute,  can  know  unless  the  ground  is 
disclosed  by  the  litigant  himself;  and,  therefore,  for  any 
of  the  alleged  causes  mentioned  the  litigant  obtains  the 
tbenefit  of  the  statute,  although  he  is  not  entitled  to  a 
special  judge.  It  is  all  left  to  the  litigant  and  to  no  one 
else^  with  no  means  of  questioning  his  belief  or  punish- 
ing him  for  stating  what  he  does  not  believe.  This  can 
not  be  a  correct  or  proper  interpretation  of  the  statute, 
And  is  not  in  accord  with  the  only  decision  of  this  court 
♦on  the  subject.  The  statute  could  not  have  been  framed 
with  a  view  of  protecting  a  corrupt  or  partial  judge  by 
tkeeping  from  the  records  of  the  court  such  grave  charges 
jagainst  him.  If  corrupt  it  should  be  known  and  the 
ibench  vacated  for  all  time,  instead  of  temporarily,  and 
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if  the  charges  are  false  they  should  be  made  in  such  a 
manner  as  would  subject  the  party  making  them  to  crim- 
inal punishment.  The  fact  or  facts  upon  which  the 
belief  that  the  judge  will  not  give  the  litigant  a  fair  trial 
should  and  must  be  stated  in  the  affidavit,  and  they  must 
be  of  such  a  character  as  shall  prevent  the  judge  from 
properly  presiding  in  the  case.  We  do  not  mean  to  say 
the  statement  of  the  ground  for  belief  must  establish,  if 
true,  that  the  judge  is  a  corrupt  official,  but  we  do  mean 
to  adjudge  that  such  causes,  and  those  of  a  like  character,, 
as  have  been  noticed,  are  not  sufficient,  and  there  must  be 
some  fact  stated,  such  as  personal  hostility  of  such  a 
character,  if  that  ground  is  relied  on,  as  would  prevent 
an  official  of  personal  integrity  from  presiding  in  the 
case ;  and  of  the  sufficiency  of  the  affidavit  the  trial  judge 
must  determine,  and  the  question,  if  improperly  decided, 
can  be  raised  in  this  court,  as  in  other  cases,  if  an  appeal 
is  taken. 

If  an  honest  litigant  is  sincere  in  his  belief  that  the 
judge  will  not  give  him  a  fair  trial,  he  will  as  readily 
disclose  the  grounds  for  his  belief  as  to  make  the  oath 
that  the  judge  will  not  fairly  administer  the  law  in  his 
case ;  and  this  he  will  do  before  he  submits  his  case,  or  any 
branch  of  it,  to  the  judge  for  hearing.  The  objection  to- 
the  trial  judge  becomes,  in  fact,  a  question  of  jurisdiction, 
and  the  objection,  to  be  available,  must  be  made  before 
an  appeal,  and  to  the  merits  of  the  action  or  the  submis- 
sion of  preliminary  motions  by  either  party  preparatory 
to  a  trial.  Judges  are  constituted  like  other  men.  They 
desire  the  approbation  of  their  fellowmen  and  will  avoid 
the  censure  of  an  enlightened  bar,  that  is  certain  to  make: 
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itself  heard  when  the  judge  is  favoring  the  one  litigant 
to  the  prejudice  of  the  other ;  and,  besides,  his  high  sense 
of  honor  will  prompt  him  to  leave  the  bench  when  facts 
and  circumstances  exist  rendering  it  improper  for  him  to 
preside.  There  may  be  exceptions  to  this  rule  of  con- 
duct, but  we  can  well  say  that  no  such  exception  exists 
in  this  State ;  and  if  the  time  should  arrive  when  official 
duty  is  made  subordinate  to  corruption  and  prejudice, 
the  statute,  under  the  construction  given,  afljprds  the  liti- 
gant all  the  protection  he  is  entitled  to. 

The   affidavit   containing    no  grounds    requiring  the 
judge  to  vacate  the  bench,  the  judgment  below  is  affirmed. 


To  a  petition  for  rehearing,  filed  by  counsel  for  appel- 
lant, Judge  Pryor  delivered  the  following  response  of 
the  court: 

It  is  argued  in  a  petition  for  a  rehearing,  that  the  con- 
stant abuse  of  this  statutory  privilege  is  no  reason  for 
this  court's  invading  the  province  of  the  legislature,  by 
placing  such  a  construction  on  the  language  of  the  stat- 
ute as  requires  the  litigant  to  specify  the  grounds  upon 
which  his  affidavit  is  based.  While  the  abuse  of  a  law 
will  not  justify  a  resort  to  judical  legislation  to  remedy 
the  evil,  it  is  plain  that  no  such  meaning  was  intended  to 
be  given  this  statute  as  enables  a  litigant,  by  an  ex  "parte. 
affidavit,  to  deprive  his  adversary  of  his  right  to  have 
his  case  tried  by  the  regular  judge,  and  at  the  same  time 
render  that  judge  powerless  to  inquire  as  to  the  cause  of 
the  attack  upon  his  official  integrity.  It  is  a  virtual  im- 
peachment of  the  judge  in  the  particular  case  without 
cause. 
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The  legislature  could  not  well  designate  each  and 
every  cause  for  which  the  judge  should  vacate  the  bench, 
and  therefore  the  comprehensive  language  it  us^d,  to 
the  efltect  that  where  the  judge  can  not  afford  the  litigant 
a  fair  and  impartial  trial  he  shall  vacate  th^  bench.  This 
does  not  dispense  with  the  necessity  for  stating  the  facts 
upon  which  the  affidavit  is  based.  To  construe  the  stat- 
ute as  counsel  would  have  this  court  construe  it,  would 
be  similar  to  permitting  a  recovery  of  money  or  property 
by  one  from  the  other  without  alleging  a  cause  of  action^ 
that  no  court  would  sanction,  although  authorized  by 
legislation.  While  the  general  outlines  of  a  cause  of  ac- 
tion may  be  given,  still  such  averments  must  be  made  as 
will  authorize  the  recovery ;  and  so  of  the  judge  who  has 
been  called  on  to  try  the  case.  While  the  legislature 
has  said  that  if  an  affidavit  is  made  by  the  litigant,  that 
the  judge  will  not  afibrd  him  a  fair  trial,  he  shall  not  pre- 
side, the  facts  upon  which  this  general  averment  is 
made  must  appear,  and  they  must  be  such  as  brings  the 
case  within  the  legislative  meaning.  In  the  case  of  Tur- 
ner, it  was  distinctly  held  that  the  grounds  should  be 
specified. 

On  the  other  branch  of  the  case,  we  see  no  reason  for 
a  reversal.  The  appellee  may  have  recovered  more  than 
he  was  entitled  to,  but  it  does  not  exceed  five  dollars. 

Petition  overruled. 
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Ga8B  69^MANDAMUS— Masoh  80. 

Adams  v.  Stephens. 

APPEAL   FROM   8HELBT   CIRCUIT   COURT. 
!•    laOBKSS    TO    RETAIL    LIQUOR — LICENSE    FEES — MANDAVUfl. — The    pMflent 

reyenue  law  (chapter  92,  General  Statutes)  has  not  repealed  the  spe- 
cial statutes  giving  to  the  different  incorporated  cities  and  towns  in  the 
State  exclusive  power  to  grant  licenses  to  sell  liquor  by  retail  within 
their  respective  limits ;  and  under  section  10  of  article  6  of  that  law, 
which  provides  that  a  license  granted  by  a  city  or  town  having  author- 
ity to  grant  the  pame  shall  be  void,  **  unless  the  State  license  be  obtained, 
&nd  the  State  tax  be  paid  before  the  grant  thereof,"  it  is  not  necessary 
for  the  applicant  to  do  more  than  pay  to  the  county  clerk  the  State 
tax  required  in  such  cases,  the  clerk's  receipt  of  such  payment  being 
all  the  State  license  required  by  that  section  of  the  statute. 

Appellant,  with  a  view  of  applying  to  the  Board  of  Trustees  for 
license  to  retail  liquor  in  Shelby  ville,  tendered  to  the  county  clerk  the 
amount  of  State  tax  required  to  be  prepaid;  and  upon  his  refusal  to 
receive  the  money,  and  give  a  receipt  therefor,  this  action  was  insti- 
tuted for  a  writ  of  mandamus  to  compel  him  to  do  so.  Held — That  the 
provisions  of  the  charter  of  Shelbyville,  giving  the  Board  of  Trustees 
the  exclusive  right  to  license  all  taverns,  houses  of  public  resort,  etc., 
was  not  repealed  by  the  present  revenue  law,  and  that  appellant  is  en- 
titled to  the  mandamus. 
2.  Same. — The  power  to  grant  a  license  to  sell  liquors  by  retail,  in  any 
given  locality,  involves  a  discretion  to  refUse. 

L.    G.    WILLIS   FOR   APPELLANT. 

e.  G.  GILBERT,  J.  C.  BECKHAM  and  P.  J.  FOREE  for  appellee. 

1.  The  clerk  of  a  county  court  can  not  give  license  to  retail  spirituous 

liquors,  nor  receive  money  therefor,  until  the  license  has  been  granted 
by  the  county  court,  whether  the  selling  is  to  be  done  within  the  cor- 
porate limits  of  a  town  or  elsewhere  in  the  county.  (Gen.  Stats.,  chap- 
ter 92,  sections  1  and  10,  article  6;  Gen.  Stats.,  chapter  92,  section  11, 
article  2.) 

2.  The  exclusive  right  to  grant  all  licenses  to  taverns  and  retail  liquor  deal- 

ers is  vested  in  the  county  court,  and  all  provisions  of  town  or  city 
charters,  within  the  counties,  in  reference  to  granting  such  licenses  by 
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towns  or  cities,  are  repealed  by  the  general  law.  (Gen.  Stats.,  chap- 
ter 92.) 
8.  The  Legislature  may  revoke  any  authority  granted  a  municipal  oorpoT»- 
don,  when  such  revocation  does  not  impair  the  obligation  of  contract 
(Wolf  V.  New  Orleans,  103  U.  S.,  858;  Adams  Ex.  Co.  v.  City  of  Lex- 
ington,  7  Ky.  Law  Rep.,  716;  Adams  £x.  Co.  v.  City  of  Oweii8bon>,8 
Ky.  Law  Rep.,  910;  Gorham  v.  Luokett,  6  B.  M.,  164.) 

CHIEF-JUSTICE  LEWIS  dblivc&ed  the  opinion  of  the  coukt. 

Section  27  of  the  charter  of  Shelbyville,  approved 
March  22, 1873,  is  as  follows:  "  That  the  Board  of  Tras- 
tees  shall  have  the  exclusive  right  to  license  all  taverns, 
groceries,  retailers,  druggists,  victualers,  confectioners 
and  houses  of  public  resort,  except  gambling  houses  and 
houses  of  ill-fame,  within  the  town  of  Shelbyville,  or 
within  one  mile  thereof;  and  such  license  shall  only  be 
granted  at  the  discretion  of  the  Board  of  Trustees  of 
said  town.  Any  law  giving  the  county  court  of  Shelby 
county  the  power  to  grant  any  such  license  within  the 
limits  of  said  town,  within  one  mile  thereof,  is  hereby 
repealed.  Before  any  license  shall  be  granted  to  keep 
a  tavern  or  coffee-house,  the  applicant  shall  pay  the  State 
tax  to  the  county  clerk  and  execute  bond  in  the  county 
court,  as  now  required  by  law." 

As  stated  in  his  petition,  appellant,  with  a  view  of  ap- 
plying to  the  Board  of  Trustees  for  license  to  retail  spir- 
ituous, vinous  and  malt  liquors  in  Shelbyville,  tendered  to 
the  clerk  of  the  Shelby  County  Court  the  amount  of 
State  tax  required  to  be  prepaid  in  such  case,  and  upon 
his  refusal  to  receive  the  money,  and  give  a  receipt  there- 
for, this  action  was  instituted  for  a  writ  of  mandamus  to 
compel  him  to  do  so. 

It  seems  to  us,  upon  that  statement  of  facts,  appellant 
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wae  entitled  to  the  mandamus,  and  it  was  error  to  sustain 
a  general  demurrer  to  the  petition,  if  the  section  quoted 
be  still  in  force  and  unrepealed,  for,  in  terms,  the  Board 
of  Trustees  is  invested  thereby  with  the  exclusive  power 
to  grant  such  licenses,  and  it  is  made  the  duty  of  the 
clerk  to  receive  the  prepayment  of  State  tax  whenever 
tendered  by  an  applicant. 

The  principal  question,  then,  involved  in  this  case  is 
whether  that  section  of  the  charter  has  been  repealed  or 
modified  by  an  act  to  amend  the  revenue  laws  of  the 
Commonwealth,  approved  May  17, 1886,  being  chapter  92, 
General  Statutes.  If  repealed  at  all  it  is  by  sections  1 
and  10,  article  5,  of  that  act,  which  are  as  follows : 

"Sec.  1.  All  licenses  mentioned  in  this  article,  except 
licenses  to  sell  by  retail  spirituous,  vinous  or  malt  liquors, 
shall  be  granted  by  the  county  clerk ;  and  licenses  to 
sell  by  retail  spirituous,  vinous  or  malt  liquors  shall  be 
granted  by  the  county  court ;  but  the  county  court  shall 
not  grant  a  license  to  sell  spirituous,  vinous  or  malt 
liquors  until  ten  days'  notice  shall  be  given,  by  posting  a 
written  or  printed  notice  at  the  door  of  the  court-house, 
and  at  least  four  public  places  in  the  neighborhood  where 
the  liquor  is  to  be  sold ;  find  if  a  majority  of  the  legal 
voters  in  the  neighborhood  shall  protest  against  the  appli- 
cation, it  shall  be  refused.  The  county  court  in  each  in- 
stance shall  determine  what  constitutes  a  neighborhood,'' 

"  Sec.  10.  A  license  granted  by  a  city  or  town  having 
authority  to  grant  the  same  shall  be  void,  and  no  protec- 
tion to  any  person  for  any  purpose  unless  the  State 
license  be  obtained,  and  the  State  tax  be  paid  before  the 
^ant  thereof," 
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It  is  clear  the  part  of  the  charter  of  Shelbyville,  giv- 
ing to  the  Board  of  Trustees  power  to  grant  license  to 
sell  liquors  by  retail  therein,  has  not,  in  terms,  been,  nor 
was  intended  to  be,  repealed  by  either  of  the  sections 
quoted.  The  peculiar  provisions  made,  and  terms  used, 
in  the  first  of  the  two  sections  show  it  was  intended  to 
apply  alone  to  the  country  and  sparsely-populated  vil- 
lages, for  it  is  not  to  be  supposed  it  was  the  intention 
of  the  legislature  to  make  the  granting  of  licenses  to 
sell  liquors  in  the  different  parts  of  incorporated  cities 
and  towns,  which  are  laid  off  into  regular  civil  divisions, 
depend  upon  the  expressed  will  of  a  majority  of  legal 
voters  within  the  undefined  limits  of  what  a  county  court 
may,  in  its  discretion,  determine  constitutes  a  neighbor- 
hood in  such  cities  and  towns. 

The  statutes  giving  to  the  different  incorporated  cities 
and  towns  in  the  State  exclusive  power  to  grant  licenses 
to  sell  liquors  by  retail  within  their  respective  limits,  so 
far  from  being  repealed  by  section  10,  are  in  terms  recog- 
nized as  existing  and  left  in  full  force — the  manifest  pur- 
pose of  that  section  being  simply  to  annex  a  condition  to 
the  exercise  and  eftect  of  that  power  that  will  hereafter 
insure  payment  of  the  State  tax  on  such  licenses;  and 
we  think  such  is  the  meaning  of  the  words  "  unless  the 
State  license  be  obtained,  and  the  State  tax  be  paid,  be- 
fore the  grant  thereof.** 

The  power  to  grant  a  license  to  sell  liquors  by  retail, 
in  any  given  locality,  involves  a  discretion  to  refuse,  and, 
as  the  charter  of  Shelbyville  not  only  invested  the  Board 
of  Trustees  with  exclusive  power  and  discretion  in  grant- 
ing licenses .  to  sell  therein,  but  expressly  repealed  all 


Digitized  by  VjOOQIC 


Vol.  88.]  JANUARY   TERM,  1889.  447 

Adams  v.  Stephens. 

previous  laws  conferring  that  authority  upon  the  Shelby 
County  Court,  the  effect  of  construing  section  10,  so  as 
to  reinvest  the  county  court  with  the  authority,  even  if 
the  language  used  authorized  it  to  be  done,  would  be  to 
give  to  two  distinct  tribunals  the  power  to  grant  or  re- 
fuse licenses  at  discretion,  which,  obviously,  would  be  im- 
practicable, and  therefore  evidently  not  intended. 

Chapter  92,  General  Statutes,  is  purely  a  revenue  stat- 
ute. The  title  of  it  is  "  Revenue  and  Taxation,"  and  it 
is  not  within  its  purview  to  regulate  the  manner  of 
granting  licenses  to  sell  spirituous,  vinous  and  malt 
liquors  in  incorporated  cities  and  towns,  except  so  far  as 
necessary  to  secure  payment  into  the  treasury  of  the 
State  tax  thereon. 

Article  2,  section  11,  chapter  92,  General  Statutes 
(former  edition),  contained  a  provision  that "  a  license 
granted  by  a  town  or  city,  having  authority  to  grant  the 
same,  shall  be  void,  and  no  protection  to  any  person  for 
any  purpose  unless  the  State  tax  required  by  law  be  paid 
before  the  grant  thereof."  And  it  was  decided  by  this 
court,  in  Williams  v.  Commonwealth,  13  Bush,  304,  that 
as  the  statute  did  not  direct  to  whom  the  State  tax 
should  be  paid,  the  payment  of  it  by  the  applicant  to  the 
clerk  of  the  Board  of  Trustees  of  the  town  granting  the 
license,  to  be  paid  over  by  him  to  the  trustee  of  the  jury 
fund,  was  proper,  and  all  that  was  required  by  the  stat- 
ute as  it  then  was.  To  remedy  that  defect  in  thalaw,  as 
thus  construed  by  this  court — and  it  seems  to  us  for  no 
other  purpose — ^the  words  "unless  the  State  license  be 
obtained  "  were  inserted  in  section  10,  now  under  consid- 
eration.   And  all  intended  to  be  accomplished  by  the 
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amendment  was  to  prevent  towns  and  cities  collecting 
the  State  tax,  and  to  require  it  to  be  paid,  not  to  the 
-court  but  to  the  clerk  of  the  county  court.  For  it  was 
not  necessary,  nor  does  section  10,  directly  or  indirectly, 
confer  upon  the  county  court  power  and  discretion  to 
grant  licenses  to  sell  spirituous,  vinous  and  malt  liquors 
in  incorporated  towus  and  cities ;  and  as  such  power  does 
not  exist  it  is  not  necessary  for  an  applicant  for  such 
license  to  do  more  than  to  pay  the  State  tax  required  in 
such  cases  to  the  clerk,  whose  written  receipt  of  such 
payment  is  all  the  State  license  contemplated  or  required 
by  section  10. 

Wherefore,  the  judgment  in  this  case  is  reversed,  and 
remanded  for  further  proceedings  consistent  with  this 
opinion. 


Cask  TO—PETITION  EQUITY— March  30. 

Vanmeter  v.  Vanmeter*s  Assignee. 

APPEAL   FROM   PAYETTE   CIRCUIT  COURT. 

Judicial  sales — Setting  aside  sale. — Where  the  statute  regulating 
the  manner  of  conducting  judicial  sales  has  been  disregarded  in  making 
a  sale,  and  the  debtor  has  been  prejudiced  thereby,  it  is  the  duty  of  the 
court,  upon  exceptions  filed  to  the  commissioner's  report,  to  set  aside 
the  s«le,  although  made  in  strict  conformity  to  the  judgment,  as  the 
court,  notwithstanding  the  judgment,  has  complete  control  over  the 
mere  manner  of  conducting  the  sale  until  the  report  of  sale  has  been 
confirmed. 

Same. — It  was  error  to  sell  a  large  body  of  land  as  a  whole  without  first 
offering  it  in  parcels,  and  this  irregularity,  connected  with  the  inad^- 
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quacj  of  price,  was  suf&cieDt  to  entitle  the  debtor  to  have  the  sale  set 
aside  upon  exceptions  to  the  report,  although  the  commissioner  followed 
the  judgment  of  the  court  in  making  the  sale.  And  the  fact  that  the 
sale  was  conducted  under  the  supervision  of  counsel  on  each  side  is  not 
sufficient  to  estop  the  debtor. 

8.  Rights  or  purchaser  as  to  costs. — Where  the  purchaser  resists  an 
effort  to  set  aside  the  sale,  and  is  unsuccessful,  he  should  pay  the  costs 
incurred  upon  the  trial  of  the  exceptions  as  any  other  litigant.  If 
he  does  not  resist  the  effort  to  set  aside  the  sale,  he  should  be  allowed 
his  ordinary  costs  incurred  as  a  bidder. 

The .  court  in  this  case  properly  refused  to  allow  ihe  purchaser  an 
attorney's  fee  as  part  of  his  costs  incurred  upon  the  trial  of  the  ex- 
ceptions. 

4.  Overruled  case. — The  case  of  Egard  v.  Oheamly  (1  Bash,  12)  over- 
ruled. 

WM.  LINDSAT  for  appellant. 

1.  The  court  should  have  ordered  a  sale  of  only  so  much  of  the  land  as 

might  be  necessary  to  pay  the  debts.     (Civil  Code,  section  694.) 

The  presumption  is  conclusive  that  a  farm  of  462  acres  can  be  divided 
without  materially  impairing  its  value,  and  the  court  should  have  acted 
upon  that  presumption.  (McFarland  v.  Garrett,  10  Ey.  Law  Rep.,  91 ; 
Sears  v.  Henry,  13  Bush,  415.) 

2.  The  judgment  was  erroneous  in  failing  to  fix  the  indebtedness  to  be  paid. 

(Civil  Code,  section  696.) 
8.  Patent  errors  in  the  judgment  should  be  considered  upon  the  motion  to 
confirm  the  sale  where  it  is  demonstrated  that  they  operated  to  prevent 
the  sale  from  realizing  the  fair  value  of  the  property  sold.  (Scott  v. 
Estill,  7  Ky.  Law  Rep.,  222;  Bean  v.  Hoffendorfer,  84  Ky.,696;  Stump 
V.  Martin,  9  Bush,  289;  Harris  v.  Grinnell,  10  Ky.  Law  Rep.,  420.) 

BRECKINRIDGE  &  SHELBY  for  appellee,  james. 

1.  Such  sales  will  not  be  disturbed  for  mere  inadequacy  of  price  unless 

there  has  been  such  a  sacrifice  of  property  as  to  import  fraud.  (Stump 
V.  Martin,  9  Bush,  289;  Harris  v.  Gunnell,  10  Ky.  Law  Rep.,  420; 
Calvert  v.  Alexander,  10  Ky.  Law  Rep.>  119.) 

2.  This  sale  was  not  technically  one  **  for  the  payment  of  debt "  within  the 

meaning  of  eeotion  694  of  the  Code,  and,  therefore,  that  section  does  not 

apply- 
Z.  As  this  is  only  a  partial  transcript,  it  will  be  presumed  that  the  court 

satisfied  itself,  in  some  of  the  modes  pointed  out,  of  the  indivisibility 

of  the  tract. 
-4.  Where  the  sale  was  conducted  ^*  pursuant  to  the  judgment,"  it  must  stand 

in  the  absence  of  fraud,  accident,  surprise,  unfair  dealing  or  improper 
,vol.  88—29 
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conduct  of  some  sort.  (Stump  y.  Martin,  9  Bush,  289 ;  Tocum  y.  Fore- 
man, 14  Bush,  494;  Baker  t.  Baker,  10  Ky.  Law  Bep.,  482.)  Audit 
can  make  no  difference  as  to  this  that  the  objectionable  feature  of  the 
judgment  was  called  to  the  attention  of  the  court  before  the  confirma- 
tion of  the  sale. 

5.  Appellant  is  estopped  to  say  there  was  error  in  the  judgment.     He  made 

no  objection  to  its  form ;  he  was  represented  by  his  attorney  in  its 
preparation ;  he  assisted  in  the  advertising ;  and  was  present  at  the 
sale  and  active  in  his  efforts  to  induce  persons  to  bid. 

6.  The  court  should  have  allowed  the  appellee  James,  the  purchaser,  an 

attorney's  fee  as  part  of  his  costs  upon  the  trial  of  the  question  of 
confirmation,  whether  the  sale  should  have  been  confirmed  or  not. 
(Egard  v.  Cheamly,  1  Bush,  12.) 

JUDGE  PRYOR  delivered  the  opinion  of  the  court. 

The  appeal  is  prosecuted  in  this  case  from  the  original 
judgment  and  from  the  order  overruling  the  exceptions 
to  the  commissioner's  report  and  confirming  it.  The 
reversal  of  the  original  judgment  can  in  nowise  benefit 
the  appellant  unless  the  order  of  confirmation  is  also 
reversed,  and  it  is,  therefore,  only  necessary  to  consider 
that  branch  of  the  case.  The  assignment  evidently  con- 
templated that  some  of  the  proceeds  of  the  estate  assigned, 
or  a  part  of  the  estate  itself,  would  in  all  probability  be 
restored  by  the  assignee  to  the  assignor,  but,  whether  so 
or  not,  the  petition  filed  asked  for  a  sale  of  the  land 
or  so  much  as  might  be  necessary  to  pay  the  debts 
of  the  appellant.  The  appellant  and  his  wife  both 
answer  and  consent  to  a  sale  of  so  much  of  the  land  as 
would  pay  the  debts.  At  the  time  the  sale  was  ordered 
under  the  judgment  the  amount  of  indebtedness  had  not 
been  ascertained,  and  the  court  below,  proceeding, on 
the  idea  that  all  the  land  would  have  to  be  sold  to  pay 
debts,  directed  a  sale  of  the  entire  tract,  without  directing 
a  sale  in  parcels,  or  any  division,  as  required  by  section 
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694  of  the  Code.  It  is  evident  that  the  land  could  have 
been  divided,  and  there  was  no  evidence  upon  which  to 
base  the  conclusion  that  a  division  was  impracticable; 
therefore,  the  commissioner  should  have  been  directed  to 
ofter  the  land  first  in  parcels,  and  then  as  a  whole,  with  a 
view  of  making  it  bring  its  full  value.  The  Chancellor 
below  was  satisfied,  from  the  evidence  heard  on  the  excep- 
tions, that  the  land  did  not  bring  its  value,  and  in  fact  a 
bid  was  oftered  on  the  motion  to  set  aside  the  sale 
securing  an  advanced  bid  of  four  thousand  dollars.  The 
land  sold  was  valuable,  and  the  quantity  of  acres  em- 
braced in  the  entire  tract  beyond  the  reach  of  purchasers 
who  had  but  small  means  to  invest,  and  that,  perhaps, 
accounts  for  the  land  not  bringing  its  full  value. 

The  question  presented  is:  Can  the  debtor  or  the 
assignee  for  creditors  disturb  the  purchaser  when  there 
is  no  such  inadequacy  in  the  price  as  would  authorize  the 
Chancellor  to  reject  the  bid?  There  is  no  such  inade- 
quacy in  this  case,  and  if  the  report  of  sale  had  been 
confirmed  without  objection,  the  rights  of  the  purchaser 
could  not  be  affected  by  a  reversal  of  the  judgment.  It 
is  plain  that  if  the  court  had  directed  the  commissioner 
to  make  the  sale,  first  dividing  the  land  into  parcels,  and 
the  latter  had  failed  to  follow  the  judgment,  that  the  sale, 
upon  exceptions  filed,  would  have  been  set  aside;  and 
when  the  attention  of  the  court,  where  there  has  been 
such  a  sale  in  plain  disregard  of  the  statute  for  the  pro- 
tection of  the  debtor,  is  called  to  the  action  of  the  com- 
missioner, although  in  obedience  to  the  judgment,  ought 
not  the  sale  to  be  set  aside  and  the  error  corrected  by  the 
court  rendering  the   judgment?    The  terms    and    the 
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manner  of  the  sale  being  regulated  by  statute,  the  court 
should  correct  the  error  before  confirmation,  if  objections 
are  interposed  and  an  injury  results  to  the  debtor.  It  is 
not  an  erroneous  judgment  merely,  over  which  the  court 
has  no  control,  but  an  error  as  to  the  manner  of  sale  that 
the  court  has  control  over  until  after  confirmation.  This 
view  is  not  in  conflict  with  the  rule  laid  down  in  Stump 
V.  Martin,  9  Bush,  285,  where  it  is  held  that  a  mere  inade- 
quacy of  price  is  not  sufficient  to  set  aside  a  sale,  or  the 
offer  of  an  increased  price,  when  made  in  resisting  the 
confirmation.  There  may  be  euch  an  irregularity  in  the 
proceedings  connected  with  the  inadequacy  of  price,  as 
will  require  the  Chancellor  to  interpose;  and  while  he  can 
not,  at  his  mere  will,  set  aside  a  sale,  although  he  may 
believe  that  his  decision  is  wrong  on  the  merits,  yet  when 
the  manner  of  sale  is  irregular,  although  authorized  by 
the  Chancellor,  it  being  a  matter  over  which  he  has  com- 
plete control,  notwithstanding  the  judgment,  if  the  rights 
of  the  debtor  are  prejudiced  by  it,  he  should  see  that 
justice  is  done  him.  The  Code,  requiring  a  division  of 
the  land  when  it  can  be  made  so  as  to  prevent  the  sacri- 
fice complained  of  in  this  case,  not  being  followed  by  the 
commissioner  or  by  the  court,  is  such  an  irregularity, 
connected  with  the  inadequacy  of  price,  as  will  require 
the  sale  to  be  disregarded.  The  sale  in  such  a  case  is  not 
void,  but,  being  within  the  control  of  the  Chancellor,  his 
power  over  it  is  unquestioned,  as  much  so  as  in  a  case 
where  the  sheriff  had  offered  the  entire  tract  to  satisfy 
an  ordinary  execution,  on  motion  the  court  would  quash 
the  sale. 
An  attempt  by  the  debtor  to  show  in  exceptions  that 
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no  judgment  should  have  been  rendered  against  him  on 
the  merits  is  no  ground  for  invalidating  the  sale.  Such 
an  exception  is  altogether  different  from  that  which  is  in 
the  nature  of  a  ministerial  act,  or  affects  the  mere  manner 
of  conducting  the  sale,  although  directed  by  the  Chan- 
cellor. The  purchaser  has  notice  of  the  irregularity  when 
the  exceptions  are  filed,  and,  therefore,  can  not  complain. 

While  it  is  apparent  that  these  proceedings  were  con- 
ducted under  the  supervision  of  counsel  on  each  side,  we 
do  not  feel  authorized  to  say  that  it  works  an  estoppel  on 
the  debtor. 

The  judgment  is  therefore  reversed  and  the  cause 
remanded,  with  directions  to  set  aside  the  sale  and  order 
a  resale,  requiring  a  division  of  the  tract,  so  as  it  may  be 
advertised  and  offered  first  in  parcels  and  then  as  a  whole, 
and  for  proceedings  consistent  with  this  opinion. 


On  the  cross-appeal  of  the  purchaser,  it  is  insisted  that 
the  court  below  erred  in  refusing  to  allow  him  an  attor- 
ney's fee  as  part  of  the  costs  on  the  trial  of  the  exceptions 
below,  and  the  case  of  Egard  v.  Chearnly,  1  Bush,  12, 
is  relied  on  to  support  such  an  allowance.  That  case  is 
a  much  stronger  case  for  the  purchaser  than  the  one 
before  us,  but  on  an  examination  of  the  statutes  we 
find  no  authority  conferring  such  power  on  the  Chan- 
cellor, and  the  practice  has  been  for  years  on  this  bench 
to  treat  the  purchaser  as  one  of  the  parties  litigant  where 
he  resists,  as  he  has  the  right  to  do,  the  setting  aside  the 
sale.  The  motion  is  made  by  the  owner  of  the  land  to 
set  aside  the  sale  upon  sufficient  grounds  when  shown  to 
exist.     The  purchaser  resists  the  motion,  and  the  contest 
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is  then  between  him  and  the  owner  as  to  the  right  of  the 
latter  to  have  the  bid  rejected.  If  causes  exist  why  the 
sale  should  be  set  aside,  the  purchaser  should  be  treated 
as  if  the  vendor  in  an  executory  contract  seeks  a  rescission 
as  against  the  vendee  for  equitable  reasons.  The  party 
unsuccessful  should  pay  the  costs.  It  will  not  do  under 
our  rules  of  procedure  in  equity  in  regard  to  decretal 
sales  to  invite  the  purchaser  to  resist  any  effort  to  set 
the  sale  aside,  upon  the  idea  that  he  will  incur  no  cost  or 
expense  in  the  litigation.  He  should  be  treated  fairly 
and  allowed  his  ordinary  costs,  incurred  as  a  bidder, 
where  there  is  no  contest  made ;  but  when  he  asks  the 
confirmation  or  opposes  the  motion  to  set  aside  the 
sale,  there  is  no  reason  why  he  should  not  be  required, 
like  any  other'  litigant,  to  pay  the  costs  if  unsuccessful. 
The  exceptions  are  filed  to  the  report  of  sale.  He  knows 
the  grounds  relied  on  and  makes  the  contest  at  his  peril. 

As  this  was  a  case  to  settle  an  assignment  for  the  benefit 
of  creditors,  and  the  assignee  favored  the  confirmation  of 
the  sale,  the  costs  in  this  court  should  be  apportioned 
equally  between  the  purchaser  and  the  appellant. 

The  rule  in  Egard  v.  Ohearnly  is  overruled. 
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APPJ&AL   FROM   NELSON   CIRCUIT   COITRT. 

1.  Practice — ^Introduction  of  testimony. — On  the  trial  of  a  case  present- 

ing several  issues  that,  if  tried  singly,  would  shift  the  burden,  the  court 
has  much  discretion  in  prescribing  the  order  of  proof;  and,  as  a  general 
rule,  the  plaintiff,  on  whom  the  burden  is  cast  on  the  issue  vital  to  the 
recovery,  will  be  required  to  conclude  the  entire  case  on  all  the  issues. 
But  as  to  any  issue  upon  which  the  burden  would  be  on  the  defendant 
if  it  were  the  only  defense  presented,  the  plaintiff  should  be  allowed  to 
introduce  testimony  by  way  of  rebuttal,  although  in  chief. 

In  this  action  upon  a  promissory  note,  in  which  the  defenses  were  non 
est  factum  and  no  consideration  when  the  defendant  rested,  testimony 
offered  by  the  plaintiff  in, rebuttal,  upon  the  issue  of  no  consideration, 
was  competent,  although  in  chief. 

2.  Consideration  foe  note. — The  note  itself,  if  genuine,  was  prima  facie 

evidence  of  a  consideration. 

8.  Evidence  as  to  transaction  with  decedent. — The  obligor  in  the  note 
being  dead,  the  plaintiff  in  this  action  against  his  administrator  was 
not  competent  to  testify  as  to  the  consideration  for  the  note. 

4.  Proof  of  handwriting  by  comparison. — Prior  to  the  act  of  May  17, 
1886,  the  rule  of  evidence  in  this  State  forbade  the  proof  of  hand- 
writing by  comparison,  but  under  that  act  such  evidence  is  now  com- 
petent, with  certain  restrictions. 

b.  Same. — ^The  court  erred  in  permitting  the  submission  to  the  plaintiff's 
witnesses  of  spurious  signatures  prepared  by  an  expert  for  that  pur- 
pose, as  they  were  executed  with  such  skill  as  to  (j^eceive  any  ordinary 
observer,  or  those  having  no  other  experience  than  their  familiarity  with 
their  neighbor's  handwriting.  This  was  neither  a  just  nor  legal  test, 
and  threw  no  light  on  the  issue  presented. 

6.  Prbjxjdictal  errors. — As  the  law  and  facts  were  submitted  to  the  court, 
this  court  will  not  reverse  for  errors  in  admitting  incompetent  testi- 
mony, as  it  is  satisfied  that  the  Incompetent  testimony  thus  admitted  did 
not  control  the  decision  of  the  lower  court. 

JOHN  W.  LEWIS  AND  GEORGE  S.  FULTON  for  appbllamt. 

1.  Where  the  two  defenses,  "won  eat  factum^''  and  "no  consideration,"  are 
presented,  it  is  error  to  require  the  plaintiff  to  introduee  all  his  evidence 
as  to  both  issues  in  chief. 
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2.  It  was  error  to  refuse  to  allow  plaintiff  to  testify  in  rebuttal  as  to  the 
consideration  of  a  note  after  evidence  by  defendants'  witnesses  of  eon- 
yersation  with  plaintiff  as  to  tbe  consideration. 

8.  On  an  issue  of  the  genuineness  of  handwriting,  other  writings  are  com- 
petent in  evidence  only  when  their  genuineness  is  established  to  the* 
satisfaction  of  the  trial  judge,  and  that  they  were  written  before  any 
controversy  arose  as  to  the  genuineness  of  the  writing  in  dispute,  and 
notice  previously  given  to  the  opposite  party  of  the  intention  to  offer  in 
evidence  and  an  opportunity  given  to  inspect.    ( Civil  Code,  section  604.^ 

4.  Spurious  writings  are  never  competent  in  evidence  on  such  issue. 
(McAllister  v.  McAllister,  7  B.  M.,  270;  Hawkins  v.  Orimes,  13  B.  M., 
264;  Northern  Bank  v.  Buford,  1  Duvall,  889.) 

JOHN  D.  WICKLIFFE  for  appfllee. 

1.  It  is  competent  on  the  cross-examination  of  a  witness,  who  testifies  to  the 

genuineness  of  a  signature,  to  test  the  value  of  his  evidence  by  sub- 
mitting for  his  opinion  both  genuine  and  simulated  signatures.  (Green- 
leaf  on  Ev.,  volume  1,  sections  446,  676.) 

2.  For  the  purpose  of  refreshing  his  memory,  a  witness  may  refer  to  written 

memoranda  made  by  himsolf.  (Greenleaf  on  Ev.,  volume  1,  section  486.) 
8.  The  burden  of  proof  being  on  plaintiff  in  one  of  two  issues,  he  is  com- 
pelled to  offer  in  chief  all  of  his  evidence  as  to  both.  (Civil  Code, 
section  817.) 
4.  A  plaintiff  is  not  competent  to  testify  in  his  own  behalf  in  reference  to^ 
transactions  with  one  who  is  dead,  so  as  to  bind  the  decedent's  estate. 
(Civil  Code,  section  606.) 

JUDGE  PRYOR  delivered  the  opinion  of  thb  cotmT. 

This  action  was  instituted  in  the  court  below  on  a  note 
for  $2,385,  purporting  to  have*  been  executed  by  R.  B. 
Hayden,  in  his  lifetime,  to  the  appellant,  Andrews,  and, 
Hayden  being  dead,  is  presented  against  his  personal 
representatives. 

The  administrators  declined  to  pay  the  note  and  have^ 
pleaded  non  est  factum  and  a  want  of  consideration,  and 
on  the  trial,  the  law  and  facts  having  been  submitted  to 
the  judge,  a  judgment  was  rendered  for  the  defendanta 
on  both  issues. 

The  errors  complained  of  consist  in  the  admission,  as 
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appellant  contends,  of  incompetent  testimony,  and  in 
refusing  to  allow  the  appellant  to  testify  as  to  the  real 
consideration,  the  obligor,  Hayden,  being  dead.  On  the 
plea  of  lion  est  factum,  the  burden  rested  upon  the  appel- 
lant to  show  the  execution  of  the  note  by  the  appellee^s 
intestate,  and  having  the  burden  in  that  issue  the  court 
held  that  the  plaintift'  should  conclude  his  evidence  as  to 
both  defenses  before  the  defense  was  called  on  to  make 
good  the  defense  of  no  consideration.  In  the  trial  of  a 
case  presenting  several  issues  that,  if  tried  singly,  would 
shift  the  burden,  the  court  must  necessarily  be  given 
much  discretion  in  prescribing  the  order  of  proof,  and  a& 
a  general  rule  the  plaintiff,  on  whom  the  burden  is  cast 
on  the  issue  vital  to  the  recovery,  will  be  required  to 
conclude  the  entire  case  on  all  the  issues.  Cases,  however, 
may  arise  where  the  affirmative  of  an  issue  rests  with  the 
defense,  and  to  require  the  plaintiff  to  first  establish  the 
affirmative  proposition  essential  to  his  recovery  and  then 
to  negative  the  defense  would,  in  some  cases,  work  much 
hardship  to  the  plaintiff;  and  to  obviate  this  dilemma  in 
which  he  has  been  placed  by  the  defense,  he  should  be 
allowed  to  introduce  testimony  by  way  of  rebuttal^ 
although  in  chief  on  the  issue,  where  the  burden  of  the 
only  defense  presented  would  be  on  the  defendant. 

In  this  case,  the  appellant  having  introduced  testimony 
conducing  to  show  the  execution  of  the  note  by  the 
intestate  of  the  appellees,  the  note  itself,  if  genuine,  was 
prima  facie  evidence  of  a  consideration.  He  could  not 
well  anticipate  the  character  of  the  testimony  that  would 
be  introduced  by  the  defense  to  show  a  want  of  consid- 
eration, and,  therefore,  when  the  defense  rested  on  that 
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issue,  testimony  in  rebuttal  was  competent,  although  in 
chief.  But,  has  the  appellant  been  prejudiced  by  the 
ruling  of  the  court  below  on  this  question  ?  The  testi- 
mony of  the  appellant  was  offered  with  a  view  of  showing 
the  transaction  between  himself  and  the  dead  man,  with 
a  view  of  fixing  a  liability  on  his  estate.  Such  testimony 
was  incompetent,  for  the  reason  that  the  obligor,  being 
dead,  can  not  testify  to  a  transaction  that  took  place 
between  himself  and  the  witness,  who  is  the  plaintiff  and 
seeking  to  charge  his  estate.  The  provisions  of  the  Code, 
so  often  referred  to  in  other  cases,  makes  the  plaintiff  in 
such  a  case  an  incompetent  witness. 

The  appellant  was  given  the  widest  range  in  the  attempt 
to  show  his  pecuniary  condition  and  the  ability  on  his 
part  to  furnish  the  intestate  with  the  money  said  to  have 
been  loaned  him  and  evidenced  by  the  executiorf  of  the 
note,  and  the  court  below,  considering  the  entire  testi- 
mony, adjudged  in  favor  of  the  defense  on  the  plea  of  no 
consideration.  There  was  no  competent  testimony  offered 
that  was  excluded  by  the  trial  judge,  and  the  mere  order 
of  proof  could  not  have  prejudiced  the  appellant. 

On  the  trial  or  the  issue  of  non  est  factum^  the  court 
below  adjudged  against  the  appellant,  deciding  both  issues 
for  the  defendants.  "Wlien  witnesses  were  examined  by 
the  appellant  touching  the  genuineness  of  the  hand- 
writing of  Hayden  to  the  note  in  controversy,  and  who 
were  his  neighbors  and  some  of  them  familiar  with  his 
handwriting,  a  number  of  spurious  signatures  to  writings 
were  intermingled  with  writings  containing  the  genuine 
signature  of  the  intestate,  and  on  cross-examination  the 
witnesses  for  the  plaintiff  were  asked  to  select  from  those 
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writings  such  as  contained  the  genuine  signatures  of 
Hayden.  This  they  failed  in  some  instances  to  do,  and, 
in  fact,  it  would  have  been  difficult  for  the  most  expe- 
rienced expert  to  have  detected  the  difference  between 
the  genuine  and  spurious  signatures  This  mode  of 
testing  the  knowledge  of  the  witnesses  as  to  the  hand- 
writing of  the  intestate  was  objected  to  by  the  appellant 
at  the  time,  and  his  objections,  were  disregarded.  Prior 
to  the  act  of  May  17, 1886,  the  rule  of  evidence  in  this 
State  forbade  the  proof  of  handwriting  by  comparison, 
but  under  .that  act  such  evidence  is  now  competent,  with 
certain  restrictions.  The  genuineness  of  the  writing  with 
which  the  signature  or  writing  in  controversy  is  to  be 
compared,  "  should  be  proved  to  the  satisfaction  of  the 
judge  by  other  than  opinion  evidence."  It  must  also 
appear  to  the  satisfaction  of  the  judge  that  the  writings 
offered  for  comparison  "  were  written  before  any  contro- 
versy arose  as  to  the*  genuineness  of  the  writing  in  dis- 
pute, and  that  no  fraud  was  practiced  in  their  selection." 
The  party  proposing  to  introduce  such  writings  must 
give  reasonable  notice  of  his  intention  to  the  opposite 
party  or  his  attorney,  with  reasonable  opportunity  to 
examine  them  before  the  commencement  of  the  trial. 

The  admission  of  these  spurious  signatures,  prepared 
by  an  experienced  expert,  for  the  purpose  of  being  pre- 
sented to  the  witnesses  for  the  plaintiff,  was  mani- 
festly wrong.  They  were  executed  with  such  skill  as  to 
deceive  any  ordinary  observer,  or  those  having  no  other 
experience  than  their  familiarity  with  their  neighbor  and 
his  handwriting.  Such  writings  should  have  been 
excluded  because  tending  to  obstruct  the  proper  adminis- 
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tration  of  the  law,  and  deceiving,  by  the  skill  in  their 
execution,  the  minds  of  honest  men.  It  was  neither  a 
just  nor  legal  test,  and  threw  no  light  on  the  issue  pre- 
sented. This  testimony  could  not  have  controlled  the 
trial  judge  in  his  decision  of  the  case,  and  we  are  satis- 
fied, with  all  the  facts  before  him,  he  must  have  refused 
to  consider  testimony  which  was  incompetent,  and  consid- 
ered alone  that  which  enlightened  him  on  the  issue. 
With  the  facts  of  this  case,  excluding  the  incompetent 
testimony,  which  he  doubtless  did,  was  his  judgment 
proper?  The  appellees'  intestate  was  a  man  of  means 
and  in  a  condition,  as  this  record  shows,  to  become  a 
lender  instead  of  a  borrower  of  money.  The  holder  of 
this  note  was  a  man  of  limited  means  and  living  upon 
the  proceeds  of  his  daily  labor,  was  pecuniarily  embar- 
rassed, or,  at  least,  often  without  means  to  pay  the  ordi- 
nary expenses  of  life.  His  own  version  of  how  this 
money  loaned  had  been  obtained  and  every  fact  and  cir- 
cumstance connected  with  this  case  forbid  the  conclusion 
that  the  intestate  of  the  appellees  owed  the  appellant  any 
sum  of  money  whatever.  We  have  read  the  testimony 
carefully,  and  in  disposing  of  this  case  as  the  trial  judge 
below,  excluding  all  the  testimony  that  was  incompetent 
or  irrelevant,  and  the  judgment  should  have  been  ren- 
dered for  the  defendants. 

There  is  nothing  in  this  record  showing  that  the  judg- 
ment was  the  result  of  a  misconception  of  the  law,  for  if 
such  was  the  case  we  would  reverse  it,  although  satisfied 
from  the  facts  that  no  recovery  should  be  had.  The 
experience  of  every  one  familiar  with  the  trial  of  such 
cases,  where  the  law  and  facts  are  submitted  to  the  court, 
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has  taught  him  that  much  evidence  is  often  introduced 
that  the  trial  court  would  not  permit  to  go  to  the  jury, 
because  of  the  ability  of  the  judge  to  take  the  grain  from 
the  chaff  and  to  decide  the  case  alone  upon  the  law  and 
such  testimony  as  is  proper  to  be  considered.  If  the 
errors  committed  were  such  as  would  likely  have  con- 
trolled the  court  in  its  decision,  another  trial  would  be 
granted ;  but  upon  the  facts  as  presented,  the  judgment 
mast  be  affirmed. 


Case  72— PETITIONS  EQUITY— April  20. 

Sypert  v.  Harrison,  &c. 
Sypert  v.  Harrison,  Guardian,  &c. 

appbals  from  christian  circuit  court. 

1.  Harried  women — Decree  to  trade  as  feme  bole — Jurisdiction. 

In  a  proceeding  by  a  married  woman  seeking  a  decree  empowering  her 
to  trade  as  a  feme  soUf  publication  of  the  notice  required  by  the 
statute  is  the  necessary  jurisdictional  fact;  and  the  notice  being  pub- 
lished, the  fact  that  the  judgment  was  rendered  upon  insufficient  plead- 
ing or  evidence  does  not  render  it  void. 

2.  Same. — Under  such  a  judgment,  a  married  woman  can  bind  herself  in  all 

respects  as  if  she  were  unmarried,  and,  therefore,  can  become  surety 
for  her  husband. 

8.  Same. — Such  a  decree  can  not  be  declared  void  upon  the  ground  that 
the  wife  did  not  understand  the  full  force  and  effect  of  it,  especially 
where  third  parties  have  given  her  credit  upon  the  faith  of  it. 

1  Suretibs — Consideration.—  A  surety  in  a  note  executed  for  borrowed 
money  was  bound,  although  the  principal  had  received  the  money  some 
time  before  the  execution  of  the  note  by  the  surety,  it  being  a  condi- 
tion of  the  loan  that  the  surety  should  sign  the  note.  It  being  all  one 
transaction,  no  new  consideration  was  necessary. 
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6.  Practice. — Although  appellee  had  no  lien  for  her  debt,  yet  aa  the 
property  had  to  be  sold  to  satisfy  the  debts  of  creditors  who  did  haTC 
liens,  it  was  not  error  to  direct  the  payment  of  appellee's  debts  out  of 
the  balance  of  the  proceeds  after  satisfying  the  liens. 

LANDES  k  CLARK  for  appellant. 

1.  The  ex-parie  proceedings  relied  upon  as  conferring  npon  appellant  the 

rights  and  powers  of  a  single  woman  are  not  sufficient  for  that  purpose, 
as  the  record  fails  to  show  the  state  of  facts,  either  by  allegation  or 
proof,  which  the  statute  requires.  (Qeneral  Statutes,  chapter  62,  article 
2,  section  G;  Moran  y.  Moran,  12  Bush,  301 ;  Franklin,  eao-parte,  79 
Ky.,  497;  Small  v.  Small,  2  Bush,  46.) 

The  attack  which  the  appellant  makes  upon  these  proceedings  is  not 
coUateralt  but  direct. 

2.  Even  if  the  personal  judgment  can  be  sustained,  it  was  error  to  adjudge 

that  Mrs.  Harrison  was  entitled  to  a  lien,  as  no  lien  was  in  any  manner 
created. 
8.  As  the  $2,000  note  was  executed  by  appellant  after  the  money  had  been 
borrowed  and  received  by  her  husband,  and  she  was  merely  surety, 
there  was  no  consideration  for  her  contract.  (United  States  ▼.  Linn, 
&c.,  15  Pet.,  290.) 

£.  P.  CAMPBELL  and   EDWARD  W.  HINES'fob  appbllse,  thbresa 

HARRISON. 

1.  Appellant  can  not  escape  the  effect  of  the  decree  making  her  a  f erne  soU, 

unless  it  is  void. 

2.  That  decree  is  not  void.    All  that  is  necessary  to  give  jurisdiction  to 

render  such  a  judgment  is  the  filing  of  a  petition  asking  the  relief  and 
the  publication  of  notice.  (General  Statutes,  chapter  62,  article  2,  sec- 
tion 7;  Hart  v.  Grigsby,  14  Bush,  568;  Mann  t.  Martin's  adm*r,  Idem^ 
766.) 

3.  Such  a  decree  empowers  the  wife  to  bind  herself  in  any  way  that  an  un- 

married woman  can,  and,  therefore,  she  may  bind  herself  as  surety  for 
her  husband.  (Hart  v.  Grigsby,  14  Bush,  658 ;  Dunn's  Ex'rs  v.  Shearer, 
/rfew,  577.) 

4.  Such  a  decree  can  not  be  declared  void  because  the  wife  did  not  under- 

stand the  full  force  and  effect  of  the  decree,  and  in  any  event  she  is 
estopped  to  deny  its  validity  after  exercising  the  rights  and  powers 
which  it  purports  to  confer. 
6.  As  appellee  let  appellant's  husband  have  the  $2,000  upon  the  faith  of 
his  promise  that  appellant  would  execute  her  note  therefor,  the  husband 
was  not  entitled  to  the  money,  but  held  it  in  trust  for  appellee  until  the 
note  was  executed,  and,  therefore,  there  was  a  sufficient  consideration 
for  appellant's  contract. 
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6.  Whether  or  not  Mrs.  Harrison  was  entitled  to  a  lien,  it  was  proper  to 
direct  the  payment  of  her  debts  out  of  the  prooeeda  of  the  property 
whioh  had  to  be  sold  to  satisfy  other  liens. 

C.    H.    BUSH   FOR   APPBLLSB,   B.    W.    CRABTBBB. 

The  proceeding  in  which  the  judgment  empowering  appellant  to  contract  as 
a  single  woman  was  rendered  was  a  substantial  compliance  with  the 
statute  (General  Statutes,  chapter  62,  article  6),  and  appellant,  after 
exercising  the  rights  and  powers  conferred  by  that  judgment,  i» 
estopped  to  deny  its  validity. 

JUDGE  HOLT  deliyxred  the  opinion  of  the  court. 

The  appellant,  Martha  D.  Sypert,  was  made  a.  feme  sole 
in  1874  hy  the  judgment  of  a  court  of  competent  juris- 
diction. All  the  rights,  powers  and  privileges  named  in 
section  6,  article  2,  chapter  52  of  the  General  Statutes, 
were  thereby  conferred  upon  her.  This  included  the 
power  to  contract,  sue  and  be  sued. 

She  now  complains  because  the  judgment  in  these  con> 
solidated  actions  makes  her  personally  liable  upon  the 
obligations  upon  which  it  is  based.  Being  now  a  married 
woman,  and  having  been  such  when  they  were  created, 
no  personal  judgment  could  have  been  rendered  against 
her,  unless  by  virtue  of  the  power  above  named.  She 
claims  that  the  judgment  conferring  it  was  void.  The 
notes  sued  upon  were  executed  by  her  subsequent  thereto. 

It  was  held  in  the  cases  of  Moran  v.  Moran,  12  Bush, 
301,  and  Franklin  ex  parte^  79  Ky.,  497,  that  a  married 
woman  can  not  be  empowered  to  act  as  a  feme  sole  un- 
less it  be  made  to  appear  either  that  she  has  property  or 
a  trade  or  business  requiring  it  for  her  proper  protection. 

In  this  instance  no  such  fact  was  stated  in  pleading  or 
shown  by  proof.  This  failure  did  not,  however,  render 
the  judgment  void,  but  only  erroneous.     The  jurisdiction 
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did  not  depend  upon  such  fact  being  stated  and  shown, 
but  upon  proper  notice  being  given  of  the  proceeding. 

The  section  of  the  statute  following  the  one  above  cited 
provides  :  "  The  court  shall  not  have  jurisdiction  to  ren- 
der such  judgment  until  notice  of  the  filing  of  the  peti- 
tion and  object  thereof  shall  be  published  at  least  ten 
days  in  a  newspaper  designated  by  the  court,  or  clerk 
therebf  in  vacation.  In  counties  where  no  newspaper  is 
published  the  clerk  of  the  circuit  court  shall  give  twenty 
days'  notice,  by  three  written  posters,  posted  in  three  oi 
the  most  public  places  in  the  county." 

The  publication  is  the  necessary  jurisdictional  fact. 
(Mann  v.  Martin,  adm'r,  &c.,  14  Bush,  768.)  In  this 
instance  the  notice  was  properly  given;  and  the  fact 
that  the  judgment  was  rendered  upon  insufficient  plead- 
ing or  evidence  did  not  render  it  void.  This  being  so,  it 
can  not  be  questioned  in  this  independent  proceeding; 
and  this  is  true,  although  it  was  necessary  for  the  appel- 
lees to  aver,  and,  if  denied,  show  that  the  appellant  had 
been  made  a  feme  sole  in  order  to  obtain  judgment  in 
personam. 

She  claims  that  she  did  not  understand  the  force  and 
effect  of  the  judgment  giving  her  the  rights  of  a  single 
woman,  and  that,  in  all  she  had  to  do  with  it,  she  acted 
under  the  direction  of  her  husband.  This  is,  perhaps, 
true.  She  doubtless  was  guided  by  his  advice,  and  the 
more  especially  as  he  is  a  lawyer.  This  is  likely  true, 
also,  as  to  the  execution  of  the  notes  of  the  appellees, 
but  legal  duress  is  not  shown  as  to  either. 

A  decree  making  the  wife  a  feme  sole  can  not  be  de- 
clared void  upon  the  ground  that  she  did  not  understand 
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the  full  force  and  effect  of  it,  and  especially  where,  by 
her  own  action,  based  upon  the  power  and  rights  thereby 
•conferred,  the  interests  of  third  parties  have  become 
involved,  and  they  induced  to  give  credit  to  her  upon  the 
strength  of  it.  It  could  at  most  only  furnish  ground  to 
thenceforth  annul  the  privilege.  She  can  not  be  permit- 
ted to  rely  upon  her  ignorance  of  the  effect  of  what  she 
has  thus  willingly  done  as  a  ground  to  avoid  her  con- 
tracts. 

In  this  instance  the  wife  never  raised  any  complaint 
for  over  ten  years  after  she  was  made  a  feme*  sole.  In 
•  the  meantime  she,  in  various  ways  and  with  many  per- 
sons, exercised  the  privileges  thereby  conferred,  and  re- 
ceived the*  benefits.  Credit  was  given  to  her  by  reason  of 
her  having  been  made  a  feme  sohy  and  the  fact  that  she 
was  the  owner  of  property. 

The  evidence  is  conflicting  as  to  whether  she  executed 
the  notes  to  the  appellees  as  a  joint  obligor  with  her 
husband  or  only  as  a  surety.  It  matters  not,  however, 
whether  she  did  so  in  the  one  or  the  other  character. 
•  When  she  was  made  a  feme  sole  all  of  the  rights  enu- 
merated in  the  statute  were  given  to  her.  She  became 
in  law,  as  to  them  and  the  consequent  liability,  a  single 
woman.  She  could  then  bind  herself  in  all  respects  as 
if  she  were  unmarried;  could  enter  into  the  contract 
of  suretyship  as  well  as  any  other;  and,  even  if  she 
signed  the  Harrison  notes  as  a  surety  merely,  yet  she  is 
personally  liable.     (Hart  v.  Grigsby,  14  Bush,  542.) 

It  is  urged,  however,  that  she,  as  surety,  signed  the 
$2,000  Harrison  note  some  time  after  the  loan  of  the 
money,  and  that  there  was,  therefore,  no  consideration 
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for  its  execution  by  her.  It  is  evident,  however,  that 
the  contract  of  borrowing  was  not  to  be  complete  untQ 
the  execution  of  the  note  by  the  appellant.  It  is  true 
the  money  had  been  previously  handed  to  her  husband, 
but  it  was  upon  condition  that  the  appellant  was  to  sign 
the  note  for  the  loan,  and  not  until  ihen  was  the  ood- 
tract  to  be  executed.  It  was  all  one  transaction.  No 
new  or  distinct  consideration  was  therefore  needful. 

The  appellee,  Mrs.  Harrison,  acted  throughout  in  good 
faith.  All  of  the  equities  are  upon  her  side.  The  hus- 
band of  the  appellant  is  her  brother.  She  was  a  widow, 
and  relied  upon  him  for  brotherly  counsel  and  advice. 
A  brother's  affection,  which  should  have  prompted  him  to 
entire  and  absolute  fair  dealing  with  her,  was  allowed  to 
cringe  to  his  own  purposes.  She  was  promised  a  mort- 
gage upon  the  wile's  land  to  secure  her  in  the  loan.  It 
was  not  given,  however,  he  representing  to  her  that  the 
note  of  himself  and  wife  amply  secured  her.  Promises 
made  by  him  to  her  were  not  complied  with,  and  advan- 
tage was  taken  of  her.  The  appellant,  as  well  as  Mrs. 
Harrison,  knew  he  was  insolvent.  Evidently  Mrs.  Har- 
rison relied  upon  the  security  furnished,  by  the  wife's 
name  being  to  the  paper,  for  payment.  She  knew  that 
she  had  been  made  a  feme  sole^  and  the  appellant  evi- 
dently knew  that  she  was  looking  to  her  and  her  prop- 
erty for  payment. 

The  judgment  can  not  fairly  be  regarded  as  adjudging 
Mrs.  Harrison  a  lien  upon  the  appellant's  land  for  the 
payment  of  her  debts,  but  rather  as  directing  its  sale  for 
the  payment  of  the  purchase  money  and  mortgage  liens 
thereon  of  the  other  appellees,  and  which  are  undisputed,. 
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and  that  she  he  paid  out  of  any  proceeds  remaining. 
But  whether  its  language  has  the  one  import  or  the 
other  is  immaterial.  The  land  had  to  be  sold  to  pay  the 
liens;  and  while  Mrs.  Harrison's  claims  were  not  also 
liens,  yet  subject  to  the  liens,  it  was  liable  to  her  debts, 
because  it  belonged  to  the  appellant.  She  is  not,  there- 
fore, in  an  attitude  to  complain,  and  no  one  else  is 
doing  so. 

Judgment  affirmed. 


Case  7a— PETITION  ORDINARY— April  28. 

Franke  v.  Paducah  Water  Supply  Company. 

APPEAL  FROM   M'CRACKBN  COURT  OF  COMMON   PLEAS. 

1.  Constitutional  law — Rioht  to  exercise  one's  trade. — Neither  the 

Legislature  of  the  State  nor  the  council  of  a  city  can  delegate  to  a  cor- 
poration or  to  an  individual  the  power  to  determine  who  shall  exercise 
a  particular  trade,  and  to  proyide  penalties  for  misconduct  or  neglect 
in  the  discharge  of  his  duties. 

2.  Same — Powers  of- water  company. — Where  a  water  company  has  been 

permitted  to  use  the  streets  of  a  city  for  the  purpose  of  laying  down 
its  pipes  in  consideration  that  it  will  furnish  water  to  the  eity  and  its 
inhabitants,  it  has  no  right  to  prohibit  such  a  connection  with  its  main 
pipes  as  is  necessary  for  the  supply  of  water  to  private  dwellings  or 
for  private  use,  or  to  dictate  who  shall  be  employed  for  that  purpose. 
The  right  of  determining  who  is  qualified  to  make  the  connection  is 
not  with  the  company,  but  with  the  city,  which  may  require  a  license 
of  all  plumbers ;  but  the  city  can  not  delegate  this  power. 

The  appellant  seeks  by  this  action  against  appellee  to  recover  dam- 
ages for  the  refusal  of  appellee  to  permit  him  to  exercise  his  calling  as 
a  plumber  by  refusing  permission  to  him,  or  to  those  who  desire  to 
employ  him,  to  connect  the  plumbing  done  by  him  with  its  water  mains. 
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HeM — That  the  petition  states  a  cause  of  action.     Even  If  the  charter 
*  and  ordinances  of  the  city  could  be  construed  to  empower  the  appellee 
to  prevent  the  appellant  from  thus  exercising  his  calling,  they  would 
be  in  violation  of  the  organic  law  of  the  State. 

W.  G.  BULLITT  and  R.  L.  KEEVES  fok  appellaht. 

1.  The  Paducah  Water  Supply  Company  being  a  public  agent  may  be  com- 

pelled by  law  to  deal  with  all  persons,  without  discrimination  againu 
any.  For  every  unlawful  act,  resulting  in  injury,  there  is  a  remedy. 
(Cooley  on  Torts,  278;  Munn  v.  Illinois,  94  U.  8.,  118;  Bronson  v. 
Oreen,  2  Duvall,  285;  Payne  v.  W.  &  A.  R.  R.  Co.,  13  Lea,  607;  Sut« 
V.  Stewart,  69  Vt.,  273;  Cooley's  Constitutional  Limitations,  249.) 

2.  Proof  of  a  conspiracy  and  willful  tort  resulting  therefh>m  entitles  the 

injured  party  to  punitive  damages.  (Sutherland  on  Damages,  volume  1, 
pp.  716-71;  /</«/!,  volume  3,  p.  296.) 

BURNETT  &  DALLAM  for  appblleb. 

1.  Plaintiff  has  no  cause  of  action  in  the  absence  of  any  attempt  apon  his 

part  to  comply  with  the  rules  and  regulations  adopted  by  defendant 
It  was  incumbent  upon  him  to  aver  a  compliance  with  all  oonditioofl 
precedent.  (Escott  &  Son  v.  White,  &c.,  10  Bush,  172;  1  Chitty's 
Pleading,  327.) 

2.  The  rules  adopted  by  the  defendant  are  general  in  their  nature,  and  are 

as  reasonable  as  it  is  possible  to  devise  consistent  with  safety  to  the 
company. 

3.  Even  though  the  alleged  refusal  was  arbitrary  and  despotic,  it  is  merely 

the  private  concern  of  defendant,  and  plaintiff  could  have  no  valid 
complaint. 

4.  The  damages  sought  to  be  recovered  are  too  uncertain  and  remote,  even 

if  damages  could  be  allowed  at  all.  (Hadley  v.  Baxendale,  9  Exch., 
853;  GrifKn  v.  Colven,  16  N.  Y.,  493;  Sedgwick  on  Damages,  p.  71; 
Chamberlain  v.  McCallister,  6  Dana,  353.) 

JUDGE  PRYOR  delivered  the  opinion  of  the  cottkt. 

The  appellant  brought  this  action  against  the  appellee 
to  recover  damages  for  the  refusal  of  the  latter  to  permit 
him  to  exercise  his  calling  as  a  plumber,  in  refusing  per- 
mission to  him,  or  those  who  desired  to  employ  him,  to 
connect  the  plumbing  done  by  him  in  any  manner  with 
the  water  mains  of  the  appellee.     The  court  below  ad- 
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judged  that  the  facts  alleged  by  him  did  not  authorize  a 
recovery  and  dismissed  his  petition. 

The  appellee,  the  Paducah  Water  Supply  Company, 
had,  by  some  contract  with  the  city,  the  right  to  main- 
tain water-works  in  the  city  of  Paducah,  and  to  lay 
down  its  pipes  and  mains  in  and  along  all  the  streets 
and  alleys  for  supplying  water  for  domestic  and  other 
purposes  for  the  period  of  forty  years,  with  the  privi- 
lege on  the  part  of  the  city  to  purchase  the  works 
within  a  certain  period.  The  appellee  is  the  successor  of 
I.  A.  Jones  &  Co.,  of  the  city  of  St.  Louis,  and  its  pipes 
and  mains  have  been  established  under  the  contract  with 
the  city,  the  validity  of  which  (the  contract)  is  not  in- 
volved in  this  case,  nor  is  the  right  of  the  appellee  to  lay 
down  and  operate  its  pipes  in  the  streets  of  the  city  to  the 
exclusion  of  the  appellant  questioned.  The  obligation 
of  the  appellee  is  to  furnish  water  for  public  and  private 
use,  those  taking  water  for  private  use  being  required  to 
construct  and  keep  in  repair,  at  their  own  expense,  the 
pipes  and  fixtures  on  their  premises  that  connect  with  the 
main  or  pipes  of  the  company  in  the  streets.  The  city, 
on  its  part,  agrees  to  pass  all  ordinances  necessary  to 
protect  the  property  of  the  company  from  damages,  and 
in  accordance  with  this  agreement  an  ordinance  was 
passed  providing  that  "  whoever  shall,  by  himself,  or  by 
"  any  person  acting  under  his  authority,  use  or  take  water 
"  from  any  part  of  the  works  of  said  company  without  a 
"license  or  permit,  or  shall,  without-authority  from  said 
"company,  open,  hitch  to,  dig  out,  cover  over,  deface, 
"destroy,  remove  or  obstruct  any  fixtures"  connected 
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with  said  water-works,  shall  be  fined  not  less  than  five 
nor  more  than  fifty  dollars. 

The  appellant,  in  the  legitimate  prosecution  of  his 
calling  as  a  plumber,  desired  to  construct  or  connect  by 
pipes,  to  be  laid  on  the  premises  of  a  number  of  citizens, 
with  the  mains  or  pipes  of  the  company  in  the  street,  so 
as  to  provide  water  for  the  families  and  dwellings  of 
those  who  proposed  to  avail  themselves  of  the  privileges 
or  benefits  of  the  contract  between  the  city  and  the  ap- 
pellee. He  was  met  with  a  refusal  by  the  company  for 
the  reason  that  he  had  not  been  licensed  by  them  to 
follow  his  vocation,  and  for  the  additional  reason  that 
he  had  failed  to  execute  a  bond,  payable  to  the  company, 
in  the  penalty  of  one  thousand  dollars,  to  pay  it  any 
damages  that  might  be  sustained  by  reason  of  the  negli- 
gent exercise  of  his  work  or  his  action  as  a  plumber. 
These  requisites  to  the  exercise  of  such  a  calling  are  pre- 
scribed alone  by  the  regulations  and  by-laws  of  the 
company,  and  are  alleged  to  be  valid  because  the  company 
has  the  right  to  manage  and  control  its  own  property, 
and  to  prescribe  the  terms  upon  which  they  will  enter 
into  business  transactions  with  others. 

By  the  terms  of  the  contract  between  the  city  of 
Paducah  and  the  appellee,  it  has  been  permitted  to  exer- 
cise this  valuable  right  of  appropriating  a  part  of  the 
streets  to  its  own  use  in  consideration  that  it  will  furnish 
water  to  the  city  and  its  inhabitants,  and,  while  the  com- 
pany is  under  an  obligation  to  lay  down  pipes  in  the 
streets  and  alleys  of  the  city  so  as  to  make  the  water 
accessible  to  the  citizen  for  his  private  use,  by  a  connec- 
tion with  pipes  to  be  constructed  and  paid  for  by  the 
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owner  of  the  premises,  there  is  no  obligation  requiring 
the  company  to  furnish  the  citizen  with  the  connecting 
pipes,  or  any  right  on  the  part  of  the  company  to  enter 
and  lay  down  pipes  upon  private  property  for  that  pur- 
pose, and  the  citizen  must,  therefore,  contract  with  the 
company  or  some  other  person  for  the  construction  of 
these  connecting  pipes. 

It  is  insisted  that  the  company,  under  its  charter,  can 
select  the  person  who  is  to  contract  with  the  citizens,  and 
that  no  one  without  a  license  from  that  corporation  can 
discharge  such  a  duty,  and  not  even  then  without 
executing  a  bond  to  the  company,  with  such  a  penalty  as 
it  may  prescribe. 

When  the  company  undertook  the  performance  of  this 
public  duty  it  devoted  its  property,  including  its  mains, 
to  the  public  use ;  and^  while  it  will  be  permitted  to  con- 
trol and  use  its  property  for  the  purposes  contemplated, 
it  has  no  right  to  prohibit  such  a  connection  with  its 
main  pipes  as  is  necessary  for  the  supply  of  water  to  the 
private  dwelling  or  for  private  use,  or  to  dictate  to  the 
owner  who  he  shall  employ  for  that  purpose,  or  prevent 
one  whose  education  and  experience  fit  him  for  the 
business  of  a  plumber,  from  laying  down  pipes  and  con- 
necting them  with  the  main  pipes  of  the  appellee.  The 
second  section  of  the  ordinance  adopted  on  the  28th  of 
February,  1887,  and  approved  in  March  following,  con- 
fers no  power  on  the  company  to  prescribe  the  qualifica- 
tions of  a  plumber  or  the  conditions  upon  which  he  shall 
exercise  his  occupation,  and  if  such  a  power  had  been 
conferred  it  would  be  in  plain  violation  of  the  funda- 
mental law  of  the  city.    A  delegation  of  power  to  one 
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corporation  or  to  one  man  in  a  city  of  determining  who 
shall  exercise  a  particular  trade,  and  to  provide  penalties 
for  misconduct  or  neglect  in  the  discharge  of  his  duties, 
is  also  in  plain  violation  of  the  organic  law  of  the  State. 
The  effect  of  this  legislation  on  the  part  of  the  appellee 
is  to  destroy  the  trade  and  profession  of  the  appellant^ 
and  to  compel  the  citizen  either  to  employ  the  company, 
or  some  one  named  by  it,  and  none  other,  to  enter  on 
his  premises  and  perform  labor  for  his  private  use,  that 
the  company  is  under  no  obligation  whatever  to  perform. 
That  the  connection  should  be  properly  made  can  not  be 
questioned,  and  by  one  competent  to  make  it,  but  the 
right  of  determining  who  is  qualified  is  not  with  the 
company. 

That  the  council  of  the  city  may  require  a  license  of  all 
plumbers  for  the  protection  of  its  people  from  fraud  and 
imposition  may  be  conceded;  but  when  such  power  ib 
conferred  upon  a  corporation,  it  is  such  a  delegation  of 
legislative  control  as  can  not  be  sanctioned.  In  this  case 
the  exercise  of  appellant's  vocation  in  the  city  where  he 
lives  is  destroyed,  and  the  rights  of  the  citizen  placed  in 
the  hands  of  the  corporation,  to  be  disposed  of  as  the 
corporation  may  see  proper. 

In  our  opinion  the  facts  alleged  present  a  cause  of 
action,  and  therefore  the  judgment  is  reversed  and  re- 
manded, with  directions  to  overrule  the  demurrer,  and 
for  proceedings  consistent  with  this  opinion. 


To  a  petition  for  rehearing,  Judge  Pryor  delivered  the 
following  response  of  the  court : 

The  right  of  the  water  company  to  adopt  reasonable 
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rules  and  regulations  in  regard  to  the  use  of  its  property, 
although  devoted  to  the  public  use,  is  unquestioned,  and 
in  every  way  essential  to  the  performance  of  its  contract 
with  the  city ;  but  when  it  undertakes  to  issue  permits  to 
those  who,  in  the  exercise  of  their  vocation  as  plumbers, 
contract  with  the  citizen  to  lay  down  pipes  upon  his  own 
property  connecting  with  the  main  pipe  of  the  appellee 
in  the  street,  and  to  exact  a  bond  that  he  will  save  the 
company  harmless  by  reason  of  his  undertaking,  the 
company  is  enlarging  its  right  to  control  its  own  property 
by  exercising  the  power  of  controlling  the  rights  of 
others.  It  is  neither  a  reasonable  nor  lawful  regulation, 
and  counsel  misconceive  the  effect  of  the  opinion  in 
assuming  the  opinion  of  this  court  to  be  that  any  one 
may  make  connection  with  the  main  pipe  and  such 
changes  as  may  be  deemed  proper  in  water  fixtures,  etc., 
without  consulting  the  company.  The  owner  of  property 
desiring  to  use  the  main  pipe  of  the  company,  by  means 
of  a  connecting  pipe,  so  as  to  carry  water  to  his  private 
dwelling,  contracts  with  the  company  for  its  use,  and  in 
offering  one  skilled  in  the  business  to  make  the  connec- 
tion for  him,  can  not  be  met  with  the  objection  that  he 
has  no  permit  and  has  failed  to  execute  a  bond  with 
surety,  as  required  by  the  company.  The  connection 
will  be  made  under  the  supervision  of  the  company,  and 
at  a  point  convenient  for  the  owner  of  the  dwelling,  and 
not  wherever  the  owner  may  desire,  and  in  such 
manner  as  may  be  suggested  by  the  party  employed  to  do 
the  work.  Any  other  rule  would  enable  the  company  to 
Belect  its  own  men  for  the  work  and  place  the  citizen  at 
the  mercy  of  the  corporation.     It  is  argued  that  the  effect 
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of  the  opinion  is  to  subject  the  company  to  loss  by  the 
acts  of  those  incompetent  to  do  the  work.  If  this  be  so, 
the  company  has  its  action  for  damages  against  the 
plumber  causing  the  loss,  or  even  against  the  owner  of 
the  property  if  he  knows  the  person  employed  is  un- 
skilled in  the  business.  The  company  is  under  no  obli- 
gation to  lay  down  these  connecting  pipes,  and  should 
not  be  allowed  to  prevent  those  who  have  the  right  to 
make  the  connection,  if  done  in  a  proper  manner.  It  is 
not  doubted  that  it  requires  skilled  labor  to  perform  this 
work,  but  it  is  denied  that  the  company  has  the  right  to 
determine  who  is  and  who  is  not  skilled  in  the  discharge 
of  such  duties.  It  is  admitted  that  the  appellant  in  this 
<;ase  is  competent  to  do  the  work — ^that  he  is  skilled  in 
the  business,  but  is  denied  the  right  to  follow  his  voca- 
tion in  so  far  as  it  has  any  connection  with  the  company, 
because  he  has  no  license  or  permit  from  the  company, 
and  has  refused  to  execute  tojt  a  bond  of  indemnity. 

The  illustration  given  by  counsel  as  to  the  right  of 
railroads,  by  regulation,  to  charge  a  passenger  a  greater 
rate  per  mile  for  his  failure  to  purchase  a  ticket  at  the 
•office,  would  apply  to  this  case  with  more  force  if  the 
railroad  company  had  undertaken  to  charge  the  passenger 
a  higher  price  fof  freight  because  he  failed  to  employ  a 
drayman,  having  a  permit  with  peculiar  privileges  from 
the  road,  to  haul  his  freight  from  the  business  house  to 
the  cars. 

We  recognize  the  importance  of  permitting  the  com- 
pany to  adopt  such  rules  for  the  protection  of  its  property 
and  the  performance  of  its  undertaking  as  are  just  and 
proper,  but  such  rules  as  are  adopted  by  the  company  in 
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this  case  should  come  from  the  city,  and  doubtless  will,  if 
the  danger  apprehended  by  counsel  must  necessarily  or 
will  likely  result  from  the  limitation  placed  upon  the 
attempted  exercise  of  power  by  the  company  in  the 
pretsent  case.  The  fact  that  the  damages  the  plaintiff 
may  be  entitled  to  recover  will  be  merely  nominal  will 
not  authorize  an  affirmance,  nor  do  we  decide,  as  the 
question  is  not  before  us,  the  extent  of  recovery  in  the 
•event  the  appellant  makes  out  his  case. 
Petition  overruled. 


Gas*  74— MANDAMUS-^Apbil  26. 

Crittenden  County  Court  v.  Shanks,  &c. 
Same  v.  Same. 

APPEALS   FROM  CRITTENDEN   CIRCUIT  COURT. 

1.  The  APPROPRIATION   BT  THE  COUNTT  COURT   OF   MONET  TO   BUILD   BRIDGES 

ia  not  a  jadicial  act,  and  may  be  set  aside  at  a  subsequent  term  of  the 
court,  unless  individual  rights  have  become  involved . 

The  appellant  havins;  made  such  an  appropriation,  set  it  aside  at  a 
snbsequeni  term  of  the  court.  Thereupon  citizens  of  the  county  filed 
their  petition  asking  for  a  mandamus  compelling  the  county  court 
and  its  commissioner  to  construct  the  bridges  as  directed  by  the  origi- 
nal order  appropriating  the  money  for  that  purpose.  Held — That  as 
the  oounty  oourt  had  complete  power  over  the  subject  the  mandamus 
should  have  been  refused. 

2.  Power  op  county  to  borrow  money. — A  county,  in  the  absence  of  legis- 

lative anthority,  has  no  power  to  borrow  money  and  execute  its  obliga- 
tions therefor,  although  the  purpose  may  be  to  apply  the  money  to  the 
use  of  the  public. 


136 
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8.  Appeals  in  road  cases. — Upon  appeal  to  the  circuit  court  from  an  order 
of  the  county  court  discontinuing  a  road,  the  jurisdiction  of  the  circuit 
court  is  appellate  only,  and  if  it  appears  that  evidence  was  heard  in 
the  county  court  the  appeal  will  be  dismissed  in  the  absence  of  a  bill 
of  evidence. 

w.  P.  D.  BUSH,  Rochester  &  blue  for  appellant. 

ALVIN  DUVALL,  for  appellee. 
Briefs  not  in  record. 

JUDGE  PRYOR  delivered  the  opinion  of  the  court. 

At  the  October  term  of  the  Crittenden  County  Court 
for  the  year  1882,  the  county  judge,  in  conjunction 
with  the  magistrates  of  the  county,  and  in  accordance 
with  the  report  of  commissioners  appointed  for  that 
purpose,  made  an  appropriation  for  the  construction  of 
two  bridges  across  Camp  creek  in  said  county  at  a  cost 
of  $2,250. 

One  of  the  appellees,  Wilson,  was  appointed  bridge 
commissioner  to  superintend  the  work  with  the  power 
attempted  to  be  conferred  upon  him  to  borrow  the  money 
at  a  fixed  rate  of  interest  and  to  execute  the  obligation 
of  the  county  for  its  payment. 

Afber  these  orders  had  been  made,  the  court,  being  of  the 
opinion  that  the  location  of  the  bridges  made  them  liable 
to  overflow  and  perhaps  destruction  by  high  water  when 
built,  concluded  to  have  a  route  surveyed  or  designated 
for  what  is  called  in  the  record,  a  high  water  roady  thereby 
avoiding  the  danger  that  would  result  to  the  structures 
if  built  as  intended  by  the  original  order.  Commission- 
ers were  appointed  for  that  purpose,  who  made  a  favor- 
able report,  and  the  road  located  above  or  beyond  the 
reach  of  high  water.    The  order  making  the  appropria- 
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tion  for  building  the  bridges  was  set  aside,  and  the  com- 
missioner, Wilson,  in  obedience  to  the  order  of  the  court 
refused  or  declined  to  make  any  negotiation,  or  take 
any  step  for  the  erection  of  the  bridges.  The  bridges  to 
be  built  constituted,  when  erected,  a  part  of  the  public 
highways  of  the  county. 

The  appellees,  who  are  citizens  of  the  county,  filed  a 
petition  in  the  Crittenden  Circuit  Court  asking  for  a 
mandamus  compelling  the  county  court  and  its  agent  or 
<^ommis8ioner,  Wilson,  to  construct  the  bridges  as  directed 
under  the  original  order  appropriating  the  money  for 
that  purpose.  The  circuit  judge  granted  the  writ  requir- 
ing the  appellant,  the  county  court,  and  its  commissioner 
to  erect  the  bridges,  upon  the  idea  that  the  county  court 
having  once  adjudged  that  the  bridges  were  necessary, 
and  appropriated  money  for  that  purpose,  could  not  at  a 
subsequent  term  of  the  court  rescind  that  order.  This 
is  the  only  question  raised,  and  we  think  was  improperly 
decided  by  the  court  below.  Petitions  were  presented  to 
the  county  court  asking  for  the  erection  of  the  bri4ges 
across  or  along  the  common  highway,  and  also  petitions 
favoring  the  discontinuance  of  so  much  of  the  old  road 
as  would  be  dispensed  with  by  changing  the  route  so  as  to 
place  the  highway  beyond  high  water  mark.  These  peti- 
tions were  presented  by  those  having  a  common  interest 
in  the  highways  of  the  county,  and  advised  the  county 
court  as  to  the  wants  of  the  people,  but  no  right  of  prop- 
erty was  involved,  or  any  individual  right  advanced  or 
disregarded  by  making  the  order  for  the  construction  of 
the  bridges  or  the  order  rescinding  that  order.  No  con- 
tract had  been  entered  into  with  any  one  to  perform  this 
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work,  but  the  county  court,  as  the  representative  of  the 
corporation,  or  the  county,  had  only  exercised  its  discre- 
tion in  making  an  appropriation  that  at  one  time  they 
thought  advisable;  but,  upon  further  consideration, 
deemed  unwise.  They  had  contracted  with  no  one,  and^ 
in  their  legislative  capacity,  undertook  to  make  the 
appropriation,  but,  whether  legislative  or  judicial,  it  was 
the  only  party  to  the  proceeding  and  had  the  right  at  any 
time  to  revoke  the  order  making  the  appropriation  until 
the  rights  of  others  became  involved.  In  Lexington  4 
Harrodsburg  Turnpike  Co.  v.  McMurtry,  6  B.  M.,  215, 
this  court  held  that  a  judicial  act  by  the  county  court 
determining  the  rights  of  individuals  was  final  and  could 
not,  at  a  subsequent  term  of  the  court,  be  set  aside  at  the 
mere  will  of  the  court.  This  doctrine  is  well  understood, 
but  has  no  application  to  a  case  like  this,  where  the 
magistrates  are  assembled  as  a  court  of  claims  to  make 
ordinary  appropriations  for  public  improvemente,  in 
which  one  citizen  has  as  much  interest  as  another.  In 
fact,  such  an  appropriation  is  non-judicial,  and  may  be 
disregarded,  at  its  discretion,  unless  individual  rights 
have  become  involved.  A  municipal  corporation,  through 
its  council,  might  make  an  appropriation  for  the  im- 
provement of  its  streets,  and  before  any  contract  right 
had  accrued  deem  it  expedient  to  withdraw  or  annul  the 
order  making  the  appropriation,  and  the  right  to  do  so 
can  not  be  questioned.  The  discretion  confided  to  a 
county  court  in  regard  to  the  finances  of  the  county  and 
the  appropriation  of  money  for  public  or  county  pur- 
poses, can  not  well  be  controlled  by  the  action  of  a 
higher  tribunal     There  was  no  money  in  the  treasury 
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and  no  levy  had  been  made  for  the  purpose  of  raising 
this  money,  and  the  commissioner  had  no  power,  as  he, 
doubtless,  wisely  concluded,  to  pledge  the  obligation  of 
the  county  for  the  loan  of  the  money  to  enable  him  to 
make  the  improvements.  Our  attention  has  not  been 
called  to  any  special  or  general  statute  under  which  the 
counties  of  the  State,  or  any  of  them,  have  the  power, 
through  their  agents,  to  create  obligations  for  the  loan  of 
money,  although  the  purpose  may  be  to  apply  it  to  the 
use  of  the  public,  and,  in  the  absence  of  such  legislation, 
the  power  does  not  exist.  It  results,  therefore,  that  the 
county  court,  in  the  exercise  of  its  discretion,  has  said 
that  the  bridges  should  be  dispensed  with,  and,  having 
complete  power  over  the  subject,  the  writ  of  mandamus 
should  have  been  refused. 

It  seems  that  the  county  court  discontinued  that  part  of 
the  old  road  rendered  unnecessary  by  the  establishment 
of  the  new  road,  and  the  appellees  remonstrated  against 
the  discontinuance  and  appealed  to  the  circuit  court  from 
the  order  discontinuing  it,  and  that  case  has  been  consid- 
ered with  the  case  for  the  mandamus.  That  judgment 
must  be  reversed,  because  the  jurisdiction  of  the  circuit 
court  is  appellate  only  in  such  cases,  and  there  was  no  bill 
of  evidence  or  exceptions  from  the  county  court,  when  it 
is  plain  that  evidence  was  heard. 

The  judgment  in  each  case  is  reversed  and  remanded, 
with  directions  to  dismiss  the  appeal  in  the  one  case  and 
dismiss  the  petition  for  a  mandamus  in  the  other,  and  for 
proceedings  consistent  with  this  opinion. 


Digitized  by  VjOOQIC 


480  KENTUCKY  REPORTS.         [Vol.  88. 

Cincinnati  Southern  Railway  Co.  v.  Hudson. 
Case  75— PBTITION  ORDINARY— April  25. 

Cincinnati  Southern  Railway  Co.  v.  Hudson. 

APPEAL    PROM    KENTON   CIRCUIT   COURT. 

1.  Railroads — Breach  of    contract  to    make  crossiho— Measitre  of 

DAMAGES. — In  an  action  against  a  railroad  company  for  the  breach  of  % 
contract  to  proTide  the  plaintiff  with  "  a  good  crosaing  "  in  considen- 
tion  of  his  conveying  to  it  a  strip  of  land  through  his  farm  for  the  oon- 
struction  of  its  road,  the  measure  of  damages  is  what  it  will  reason- 
ably cost  to  make  a  good  crossing  at  the  point  named  in  the  contract, 
and  such  damages  as  may  have  directly  resulted  up  to  the  time  of  trial 
from  the  inconvenience  of  not  having  the  crossing. 

2.  Same — Parties  to  actions. — The  fa^t  that  the  plaintiff  has  parted  with 

the  fee  in  his  land,  without  reserving  the  right  to  prosecute  this  suit, 
and  now  has  only  a  life  estate,  presents  no  defense  to  the  action.  The 
right  of  action  did  not  pass  to  the  plaintiff's  alienee  any  more  than  it 
would  have  done  if  the  promise  had  been  to  pay  money,  the  constnic- 
tion  of  the  crossing  being  a  part  of  the  consideration  for  the  conTe;- 
ance  to  the  company. 

SIMRALL  &  MACK  and  COLLINS  &  PINLEY  for  appellant. 

1.  An  agreement  by  a  railroad  company  with  the  owner  of  land  to  conBtmct 

a  crossing  is  a  covenant  running  with  the  land  and  passes  by  a  convey- 
ance of  the  fee,  and  the  owner  of  the  fee  only  can  bring  an  action 
for  breach  of  the  contract.  (2  Washbume  on  Real  Property,  p.  268; 
Ky.  Cent.  R.  R.  Co.  v.  Kenney,  82  Ky.,  164;  Easter  v.  L.  M.  R.  R.  Co., 
14  Ohio  St.,  48;  1  Smith's  Leading  Cases,  141;  Coke  on  Littleton,  18 
Sec.,12;  2  Bl.  Com.  241;  Leake's  Digest  of  Land  Law,  62;  Gent  v. 
Harrison,  Johnson,  517;  Bateman  v.  Hotchkiss,  31  Beavan,  486.) 

2.  In  actions  ex  contractu  the  measure  of  damages  is  the  amount  that  it 

will  cost  to  carry  out  defendant's  agreement.  (Sedgwick  on  Measure  of 
Damages  210,  344 ;  Wood's  Mayne  on  Damages,  sec.  12 ;  I.  B.  &  W. 
Ry.  Co.  V.  Koons,  6  North-eastern  Rep.,  649;  Logansport,  C.  &  S.  W. 
Ry.  V.  Wray,  62  Ind.,678;  Taylor  v.  North  Pacific  R.  R.  Co^66Cb1, 
317;  Lawton  v.  Fitchburg,  R.  R.,  8  Cushing,  280. 

HALLAM  &  MYERS  for  appellee. 
No  brief  in  recor ' 
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May  19,  1875^  the  appellee,  M.  J.  Hudson,  was  the 
owner  in  fee  of  a  valuable  farm  of  220  acres,  lying  upon 
the  Covington  and  Lexington  turnpike.  The  dwelling 
thereon  was  about  seventy  yards  west  of  the  turnpike, 
'but  connected  with  it  by  a  passway  leading  directly  to  it. 
At  the  time  named  the  appellee,  in  consideration,  as  the 
deed  recites,  of  the  benefit  to  be  derived  by  the  building 
of  the  road  and  of  one  dollar  in  hand  paid,  conveyed  to 
the  trustees  of  the  Cincinnati  Southern  Railway  a  strip 
of  land  through  his  farm  for  the  construction  of  its  road. 
It  was  then  contemplated  that  the  railroad  would,  for  the 
most  part,  occupy  the  site  of  the  turnpike,  therefore 
necessitating  a  change  of  it  so  that  it  would,  as  to  the 
appellee's  land,  be  entirely  upon  the  east  side  of  the  rail- 
road, thus  bringing  the  latter  between  the  dwelling  and 
the  turnpike. 

The  deed  therefore  provided :  "  It  is  a  part  of  the  con- 
**  sideration  of  this  deed  that  grantees  are  not  to  occupy 
"  more  of  the  yard  in  front  of  grantor's  house  than  is 
*'  necessary  to  construct  said  railway,  and  that  no  riiore 
"  dirt  shall  be  taken  from  said  yard  than  is  necessary  to 
"  take  in  grading  said  railway  in  front  of  said  yard ;  and 
**  that  the  grantors  are  to  be  provided  with  a  good  crossing 
"  on  said  railway  at  or  near  the  present  location  of  their 
''road:' 

In  building  the  railroad,  it  was  necessary  to  make  a  cut 
in  front  of  appellee's  premises  abeut  one  thousand  feet 
long.  It,  at  the  point  where  his  passway  had  formerly 
entered  the  turnpike  and  in  front  of  his  house,  was  over 
fourteen  feet  deep.     It  was,  therefore,  deemed  impossible 

vol.  88-31 
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to  make,  in  the  language  of  the  deed,  "  a  good  crossing" 
at  that  point  at  the  grade  of  the  railroad,  because  a  deep 
cut  would  have  been  necessary  leading  to  it,  rendering 
the  crossing  unsafe.  One  could  not  be  made  north  of  it, 
and  to  obviate  the  trouble,  as  the  appellants  claim,  they 
changed  their  purpose  of  having  the  turnpike  entirely 
upon  the  east  side  of  the  railroad  along  appellant's  prem- 
ises, and  located  it  so  that  it  crossed  the  railroad  at  the 
south  end  of  the  cut,  thus  bringing  it  next  to  the  appel- 
lee's land,  about  three  hundred  feet  south  of  his  house. 
This  enabled  him,  in  going  from  his  house,  to  reach  the 
turnpike  at  that  distance  from  his  house  without  crossing 
the  railroad,  and  in  going  south,  therefore,  he  did  not 
have  to  cross  the  railroad  at  all,  and  but  once  in  going 
north,  near  the  point  where  he  thus  reached  the  railroad, 
and  after  getting  on  the  turnpike.  It  is  shown  that  this 
was  a  good  crossing.  The  appellee  used  this  outlet  from 
his  premises  from  1876  until  July  20,  1883,  when  he 
brought  this  action  for  a  breach  of  the  contract,  claim- 
ing that  the  appellants  had  failed  to  provide  him  a  cross- 
ing as  required  by  his  deed.  They,  upon  the  other  hand, 
asserted  that  they  had  done  so  by  the  change  in  locating 
the  turnpike,  and  that  the  way  thus  furnished  the  appel- 
lant of  crossing  the  railroad  was  as  "wear"  the  location 
of  his  old  road  leading  to  the  turnpike  as  was  reasonably 
practicable,  and  was  a  compliance  with  the  contract. 

Although  the  appellee  used  this  approach  for  several 
years,  yet  it  appears  he  never  accepted  it  as  a  compliance 
with  the  stipulation  in  the  deed.  It  was  the  only  way  he 
had  of  reaching  the  turnpike.  He  used  it  ex  necessitate. 
Moreover,  the  jury,  by  rendering  a  verdict  in  damages 
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for  the  appellee,  in  eflect  found  that  there  had  been  no 
compliance  in  this  respect  with  the  contract.  It  is  shown 
that  a  bridge  can  be  built  over  the  railroad  at  or  near  the 
point  where  his  old  road  ran  leading  to  the  turnpike, 
thus  furnishing  him  a  crossing  at  this  point,  and  this  he 
is  demanding,  but  it  will  cost  eleven  or  »Aelve  hundred 
dollars. 

We  think  it  plain  that  when  the  contract  was  made  the 
parties  understood  that  the  appellee  was  to  be  furnished 
with  a  good  crossing  of  some  character  in  front  of  his 
dwelling  and  the  improvements  connected  therewith,  to 
be  located  at  or  near  the  place  where  the  passway  then 
leading  to  the  turnpike  passed  that  point.  This  being  so, 
the  appellees  can  not  be  excused  from  performance  by 
reason  of  the  cost  of  compliance. 

The  fact  that  the  appellee  in  1885,  or  about  two  years 
after  the  bringing  of  this  action,  conveyed  away  the  fee 
ill  the  land  without  reserving  the  right  to  prosecute  this 
suit,  and  only  has  a  life  estate  in  it,  presents  no  defense  to 
the  action.  The  construction  of  the  crossing  was  a  part  of 
the  consideration  for  the  conveyance,  and  being  so,  the 
appellee  has  as  much  right  to  sue  for  and  recover  on 
account  of  it  as  he  would  have  if  it  had  been  a  promise 
to  pay  a  thousand  dollars.  The  right  of  action  did  not 
pass  to  his  alienee  any  more  than  it  would  in  the  case  last 
supposed. 

The  material  question  presented  is  the  proper  measure 
of  damages. 

The  action  is  ex  contractu  and  not  in  tort. 

Upon  the  trial  the  appellee  was,  over  the  objection  of 
the  appellants,  allowed  to  prove  what  diminution  in  the 
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value  of  his  tract  of  land  resulted  from  the  failure  to 
furnish  the  crossing ;  and  the  measure  of  damages  furnished 
to  the  jury  by  the  court  in  its  instructions  in  case  they 
found  for  the  appellee  was  "the  difterence  in  value,  if 
"any,  in  the  value  of  the  plaintiff's  interest  in  said  land 
"  with  the  old  road,  and  its  reduced  value,  if  any,  as  the 
"  actual  result  from  the  refusal,  if  any,  of  the  defendant 
"  to  provide  a  good  crossing,  at  or  as  near  as  practicable 
"  at  the  date  of  the  deed,  to  the  location  of  the  plaintiff's 
"  road,  as  of  June  2, 1885,  the  date  of  the  deed." 

A  verdict  of  four  thousand  dollars  for  the  appellee  in 
damages  resulted  from  this  evidence  and  view  of  the  law. 

The  testimony  should  not  have  been  admitted,  nor  the 
jury  thus  instructed.  It  is  not  an  action  for  an  injury 
to  the  land.  The  appellee  should  not  be  allowed  to  re- 
cover more  than  he  would  have  had  if  the  appellants  had 
complied  with  their  contract. 

The  damages  in  such  an  action  should  be  in  proportion 
to  the  benefit  he  would  have  received  from  its  perform- 
ance. What  is  necessary  to  make  him  whole  ?  Clearly 
what  it  would  have  cost  to  make  a  good  crossing  at  the 
point  named  in  the  deed,  and  such  damage  as  may  have 
resulted  up  to  the  time  of  the  trial,  directly  from  the  in- 
convenience of  not  having  it.  To  allow  more  would  give 
appellee  more  than  he  would  have  had  if  the  appellants 
had  complied  with  their  promise ;  while  the  damages  in- 
dicated will  place  the  parties  exactly  where  they  would 
have  been  if  the  crossing  had  been  constructed.  This  will 
make  good  the  contract.  It  will  make  the  appellee  whole. 
It  meets  the  actual  loss. 

If  the  view  adopted  by  the  lower  court  in  admitting  the 
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evidence  above  named,  and  in  its  instructions,  were  the 
true  one,  then  it  would  result  if  the  appellee's  farm  had 
contained  a  thousand  acres  he  would  have  been  entitled 
to  recover  twenty  thousand  dollars,  but  if  he  had  been 
the  owner  of  but  one  acre,  then  his  recovery  would  have 
been  limited  to  twenty  dollars. 

In  Lawton  v.  The  Fitchburg  Railroad  Company,  8 
Gushing,  230,  a  railroad  company  in  consideration  of  an 
amicable  adjustment  of  damages  between  it  and  the 
owner  of  land  taken  for  its  road  agreed  with  him  as  a  part 
of  the  consideration  to  fence  the  land  taken.  It  failed  to 
do  so  and  was  sued  by  him  for  a  breach  of  the  contract. 
It  was  held  that  the  measure  of  damages  was  the  sum 
which  it  would  cost  to  erect  the  fencing  according  to  the 
agreement. 

In  the  case  now  before  us  the  building  of  the  crossing 
at  the  point  fixed  by  the  contract  was  a  part  of  the  con- 
sideration for  it.  Its  fair  cost  was  the  amount  of  that 
much  of  the  consideration.  The  appellee  desired  this 
crossing.  If  the  appellants  had  not  contracted  to  make 
it,  it  is  presumable  he  would  have  demanded  of  them  the 
sum  necessary  to  make  it  as  a  part  of  the  consideration 
for  the  deed. 

In  Taylor  v.  North  Pacific  Coast  Railroad  Company, 
56  CaL,  317,  the  railroad  company  in  consideration  of  the 
grant  of  a  right  of  way  through  the  plaintifl's  land, 
agreed  to  build  for  him  a  wagon  road  and  to  fence  each 
side  of  the  way.  In  an  action  for  a  breach  of  this  agree- 
ment, it  was  held  that  he  was  entitled  to  recover  what  it 
would  reasonably  cost  to  construct  the  road  and  fence. 

Other  cases  may  be  found  to  the  same  purport.   Logans- 
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port,  &c.,  Railway  Company  v.  Wray,  52  Ind.,  578;  St. 
Louis,  &c.,  Railroad  Company  v.  Lurton,  etc.,  72  III.,  118. 
The  judgment  is  reversed  for  the  errors  indicated,  and 
cause  remanded  tor  a  new  trial  in  conformity  to  this 
opinion. 


Case  76— PETITION  EQUITY— April  26. 

Walker  v.  Thomas. 

APPEAL   FROM    OWEN    CIRCUIT   COURT. 

1.  No    RIGHT   TO     USE     A8     SET-OFF  -AGAINST     JUDGMENT     A     PAYMENT     WHICH 

DEFENDANT  FAILED  TO  PLEAD  AT  PROPER  TIME. — Where  the  defendant 
in  an  action  allows  judgment  to  he  rendered  against  him  without  plead- 
ing a  payment  which  he  has  made  upon  the  claim  sued  on,  he  can  not 
thereafter,  in  the  absence  of  fraud  or  mistake,  have  the  judgment  mod- 
ified by  a  court  of  equity,  or  enjoin  its  collection  in  order  that  he  may 
use  as  a  set-off  the  payment  which  he  failed  to  plead  at  the  proper 
time.  And  this  is  true,  although  the  plaintiff  in  the  judgment  be  anon- 
resident,  provided  he  has  not  become  a  non-resident  since  the  judgment 
was  rendered. 

2.  Same — Prayer  for  relief. — If  the  defendant  in  a  judgment  can,  by  a 

subsequent  action,  recover  payments  which  he  failed  to  plead  at  the 
proper  time,  he  must  do  bo  by  a  common  law  action ;  his  prayer  "  for  all 
proper  relief,"  in  a  petition  in  equity  to  enjoin  the  colleetion  of  the 
judgment,  will  not  authorize  such  a  recovery. 

EVAN   K.  SETTLE  and  J.  J.  ORR  for  appellant. 

1.  A  judgment  in  an  ordinary  action  can  not  be  modified  by  an  order  in  an 

equitable  action,  except  for  a  defense  arising  or  discovered  subsequent 
to  the  rendition  of  judgment  in  the  ordinary  action.  (Civil  Code,  sec. 
17.) 

2.  A  defense  that  could  have  been  pleaded  in  an  action  before  judgment  is 

not  afterwards  available.  (Dickinson  v.  Trout,  8  Bush,  444;  Alexander 
T.  Lewis,  1  Met.,  409;  Brown  v.  Scott,  2  Bibb,  685;  Harrison  v.  Lee,  7 
J.  J.  M.,  172;  Whitington  v.  Roberta,  4  Mon.,  173;  Brinck  v.  Wood,  43 
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Barb.,  315;  Bigelow  on  Estoppel,  117;  Marriott  v.  Hampton,  7  T.  R. 
269;  Long  v.  Mansfield,  17  Mass.  394-  Roe  ▼.  Young,  Law  Rept.  (Ky.), 
June  2,  1886. 

0.  B.  HALLAM  for  appkllkk. 

1.  Section  17  of  the  Civil  Code  does  not  apply  when  the  judgment  sought  to 

be  modified  was  rendered  in  an  equitable  action. 

2.  A  plea  of  payment  is  in  the  nature  of  a  plea  of  confession  and  avoidance, 

and  is  not  construed  with  the  same  stringency  as  other  pleas.  ( Howell 
V.  Tort,  10  Com.  Bench  (N.  S.),  813. ) 

3.  Notwithstanding  there  is  a  judgment  on  a  debt  an  action  may  be  main- 

tained by  the  defendant  in  the  judgment  to  recover  back  money  paid  on 
the  debt  prior  to  the  judgment..  (Rowe  t.  Smith,  16  Mass.,  806, 
Fowler  v.  Shearer,  7  Mass.,  14;  Smith  v.  Weeks,  26  Barb.,  463-  Wake 
▼.  Bk.  of  Commonwealth,  2  Dana,  894.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

Section  17  of  the  Civil  Code  of  Practice  provides: 
"A  judgment  obtained  in  an  ordinary  action  shall  not 
he  annulled  nor  modified  by  any  order  in  an  equitable 
action,  except  for  a  defense  which  arises  or  is  discovered 
after  the  rendition  of  the  judgment.  But  such  judg- 
ment does  not  prevent  the  recovery  of  any  claim  which 
was  not,  though  it  might  have  been,  used  as  a  defense  by 
way  of  set  off  or  counter-claim  in  the  action." 

Macklin's  Executor,  in  the  case  of  McCown  v.  Mack- 
lin's  executor,  7  Bush,  308,  had  recovered  a  common 
law  judgment  on  two  notes  against  McCown,  as  the 
surety  of  Pepper.  McCown,  after  having  replevied 
these  judgments,  instituted  an  action  in  equity  for  the 
purpose  of  enjoining  the  collection  of  $531.17  on  the 
first  named  judgment,  and  $138.96  on  the  other  judg- 
ment, on  the  grounds,  that  said  sums  were  in  excess  of 
what  was  really  due  upon  said  notes;  that  Pepper^ havinjr 
made  payments  which  were  not  credited  on  the  notes, 
and  stipulated  for  the   payment   of  usurious   interest 
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which  was  embraced  in  the  notes,  the  credits  not 
entered  upon  the  notes  and  the  asury  embraced  therein 
amounted  to  said  sums;  that  Pepper,  the  principal 
obligor,  was  insolvent  and  discharged  in  bankruptcy, 
and  had  not,  before  judgment  was  rendered,  informed 
him,  McCown,  of  the  foregoing  matters  of  defense,  which 
he  did  not  himself  know ;  therefore,  he  could  not  plead 
them  as  a  defense.  It  was  held,  in  accordance  with  sec- 
tion 14  of  the  old  Code,  which  section  was  similar  to 
section  17  of  the  present  -Code,  above  quoted,  that  a 
judgment  obtained  in  an  ordinary  action  could  not  be 
annulled  or  modified  by  any  order  in  an  equitable  pro- 
ceeding, except  for  a  defense  arising  or  discovered  since 
the  judgment  was  rendered ;  that,  as  the  record  disclosed 
that  McCown  did  possess  such  general  knowledge  of  the 
supposed  payments  and  usury  as  to  have  enabled  him  to 
defend  the  common  law  actions  to  the  extent  of  these 
matters,  and  having  failed  to  do  so,  he  was  estopped 
from  enjoining  the  collection  of  said  judgments. 

In  the  case  of  Emmerson's  administrator  v.  Herriford,8 
Bush,  230,  Cook,  as  the  administrator  of  Emmerson,  filed 
his  petition  in  equity  for  a  settlement  of  his  intestate's 
estate.  Herriford  appeared  and  filed  an  answer,  making 
the  same  a  cross  petition  against  Cook,  in  which  he  set 
up  two  judgments  against  Cook  as  administrator  of 
Emmerson,  which  he  recovered  in  the  Hickman  Circuit 
Court,  to  be  levied  of  assets,  etc.,  and  suggested  a  devas- 
tavit. Cook  assailed  these  judgments  upon  the  ground 
that  Emmerson,  in  his  lifetime,  had  fully  satisfied  the 
claims  upon  which  the  judgments  were  rendered.  It 
was  held  that  the  defense  was  not  available. 
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The  appellant  in  the  case  at  bar,  recovered  a  judgment 
on  each  of  two  notes,  by  default,  in  the  Owen  Circuit 
Court,  against  the  appellee — one  for  about  |280,  the  other 
for  about  $700.  The  appellee  was  indulged  on  these 
judgments  about  three  years,  during  which  time  he  paid 
oft'  the  small  judgment,  and  also  paid  some  on  the  large 
judgment,  after  which  time  the  execution  was  issued  on 
the  large  judgment,  which  was  levied  on  some  property 
belonging  to  the  appellee ;  the  appellee  filed  his  petition 
in  equity  against  the  appellant,  which  was  thereafter 
amended,  in  which  it  was  alleged,  in  substance,  that 
before  the  judgments  were  rendered  on  said  notes,  and 
during  their  existence,  the  appellant  wrote  to  the  appel- 
lee, requesting  him  to  send  him  three  hundred  and  ten 
dollars,  which  he  did ;  that  "  nothing  was  said  in  said 
letter  as  to  the  debt  to  which  it  was  to  be  applied,  or  that 
it  was  to  be  applied  to  any  debt,  nor  was  anything  said 
by  this  plaintiff',  in  sending  the  money,  as  to  its  being  a 
payment  on  any  indebtedness,  but  the  money  was  received 
and  appropriated  by  said  Walker  to  his  own  use,  and  this 
plaintiiF  supposed  and  believed  that  on  final  settlement 
between  himself  and  said  Walker,  he  would  receive  a 
credit  for  said  amount,  and,  for  that  reason,  he  made  no 
defense  to  either  of  said  actions."  These  allegations, 
except  getting  the  three  hundred  and  ten  dollars,  were 
denied. 

The  appellee,  on  the  trial,  swore,  as  a  witness,  in  sub- 
stance, that  the  appellant  wrote  to  him,  saying  that  if  he, 
the  appellee,  would  pay  off  the  small  note  which  was 
unsecured,  he,  the  appellant,  would  wait  on  him  for  the 
payment  of  the  large  note,  which  was  secured,  and  he 
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sent  the  three  hundred  and  ten  dollars  to  the  appellant  a^ 
a  payment  on  the  small  note.  So,  according  to  the 
appellee's  evidence,  said  sum  was  sent  and  received  as  a 
payment,  and  not  as  an  advancement  or  loan.  Said  sum, 
according  to  the  appellee's  contention,  having  been  sent 
to  the  appellant  as  a  payment,  the  case  is  similar,  in  fact 
and  in  principle,  to  the  two  cases  above  referred  to, 
except,  in  this  case,  it  is  not  alleged  that  the  appellee  did 
not  know  of  the  defense  at  the  time  the  judgments  were 
rendered;  but  it  is  admitted  he  did  know  of  the  de- 
fense, and  it  is  impliedly  admitted  that  he  intentionally 
failed  to  make  the  defense.  Nor  was  mistake  or  fraud  al- 
leged. These  differences  bring  this  case  more  clearly  and 
strongly  within  the  principle  announced  in  the  cases, 
supra.  Also,  there  is  one  other  difterence  between  this 
case  and  the  cases  supra ^  to- wit :  In  this  case  it  is  alleged 
that  the  appellant  was  a  non-resident,  but  it  is  not  alleged 
that  he  became  a  non-resident  since  he  obtained  the  judg- 
ments on  the  two  notes. 

In  the  case  of  Moss  v.  Rowland's  Executor,  1  Duvall, 
321,  the  question  being  whether  or  not  a  judgment  by 
default  could  be  thereafter  modified  by  allowing,  as  a  set- 
oft',  usury  which  existed  prior  to  the  rendition  of  the 
judgment,  and  the  plaintifl^,  subsequent  to  the  rendition 
of  the  judgment,  becoming  a  non-resident,  it  was  held 
that  the  plaintiff'  becoming  a  non-resident  after  the  ren- 
ilition  of  the  judgment,  an  equitable  jurisdiction  thereby 
attached  to  set  oft*  usury  against  the  judgment,  which 
set-off  existed  prior  to  the  rendition  of  the  judgment. 
It  was  expressly  held  that  becoming  a  non-resident  after 
the  rendition  of  the  judgment  gave  the  court  equitable 
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jurisdiction  of  the  set-off.  Where  the  plaintiff  is  a  resident 
at  the  time  he  obtains  the  judgment  the  defendant  has 
the  right  to  presume  that  the  plaintiff  will  continue  6ia 
residence  in  the  State,  whereby  he  will  at  any  time  be 
able  to  obtain  personal  judgment  against  him  on  his  set- 
off; but  if  the  plaintiff  thereafter  voluntarily  deprives 
the  defendant  of  jurisdiction  over  him,  a  new  equity 
thereby  springs  up  in  the  defendant's  favor,  which  allows 
him  to  modify  the  judgment  to  the  extent  of  the  set-off; 
but  where  the  plaintiff  is  a  non-resident  at  the  time  he 
seeks  the  judgment,  the  defendant  must  make  his  defense, 
or  thercOTxer  hold  his  peace  in  reference  to  said  judgment. 

The  appellee  does  not  seek  to  recover  judgment  for  the 
supposed  excess  of  payment,  nor  does  he  ask  for  judg- 
ment, in  his  prayer,  for  said  excess.  His  prayer  is  that 
the  appellant  be  enjoined  from  collecting  his  judgment, 
except  the  sum  of  )|274.32.  Therefore,  if  the  appellee 
has  the  right  to  recover  the  alleged  excess  of  payment 
after  a  final  judgment  has  been  rendered,  a  common  law 
action  is  his  remedy,  which  the  concluding  part  of  his 
prayer — for  all  proper  relief — does  not  embrace  in  this 
action  in  equity. 

The  judgment  of  the  lower  court  is  reversed,  with 
directions  to  dissolve  the  injunction  and  dismiss  the 
appellee's  petition. 
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APPEAL    PROM     WHITLEY    CIRCUIT    COURT. 

1.  Homestead. — A  deed  of  assignmeni  for  the  benefit  of  creditors  exeeoted 

by  the  debtor  alone  does  not  divest  either  him  or  his  wife  of  the  home- 
stead exemption. 

2.  Same. — Where  the  husband  refuses  to  unite  with  the  wife  in  aaaertimg 

the  homestead  right,  either  as  plaintiff  or  defendant,  she  niay  sue  or 
defend  alone. 

3.  Same. — The  right  to  the  homestead  exemption  exists  where  the  propcnj 

was  purchased  by  the  debtor  before  the  creation  of  the  d^  to  which  it 
is  sought  to  subject  it;  and  only  such  buildings  or  improvements  caii  be 
subjected  as  were  put  upon  it  subsequent  to  the  creation  of  the  debt. 

C.  W.  LESTER  and. J.  H.  TINSLEY  for  appellant. 

As  appellant  did  not  unite  in  the  deed  of  assignment  executed  by  her 
husband,  she  can  not  be  deprived  of  her  homestead. 

R.  D   HILL  FOR  appellees. 

1.  The  appeal  should   be  dismissed,  as  it  is  prosecuted  upon    a  partial 

transcript  and  no  schedule  was  filed  in  time.  (L.  &  N.  B.  R.  Co.  v. 
Brice,  83  Ky.,  210;  7  Ky.  Law  Rep.,  180.) 

2.  If  the  debts  were  created  prior  to  the  purchase  of  the  property,  and  upon 

a  partial  transcript  it  must  be  presumed  that  they  were,  appellant  and 
her  husband  are  not  entitled  to  a  homestead.  (Gen.  Stats.,  chap.  3S, 
art.  13,  sec.  16;  Pish  v.  Hunt,  7  Ky.  Law  Rep..  668.) 
8.  Appellant,  in  making  application  for  allowance  of  homestead,  should  be 
joined  by  her  husband,  or  she  should  show  why  he  fails  to  unite  with 
her  and  make  him  party  by  cross-petition. 

4.  Neither  appellant  nor  her  husband  can  be  allowed  homestead  out  of  the 

property  as  against  the  deed  of  assignment,  it  being  equivalent  to  a 
sale  of  the  property  for  a  vnluable  consideration.  (Brameand  Wife  v. 
Craig,  12  Bush,  404.) 

CHIEF-JUSTICE  LEWIS  delivered  the  opininon  of  the  court. 

March   5,  1884,  R.   T,  Hemphill,   being  a  merchaDt, 
assigned  and  transferred  to  Bullock,  trustee,  his  Btock  of 
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.goods,  accounts,  etc.,  for  the  beneiit  of  creditors,  and 
March  15, 1884,  he  conveyed  to  him  for  the  same  purpose 
a  lot,  whereon  was  a  house,  the  lower  part  of  which  was 
used  for  keeping  and  selling  goods,  and  the  upper  part 
was  occupied  as  a  family  residence.  In  the  deed  is  this 
stipulation  :  '^  But  said  house  and  lot  are  not  to  be  dis- 
posed of  until  after  the  stock  of  goods  is  sold  out  and  all 
the  accounts  that  can  be,  have  been  collected,  and  then  only 
such  an  interest  as  may  be  necessary  in  the  house  and  lot 
shall  be  sold  to  [pay]  the  remainder  of  my  indebtedness. 
The  said  house  and  lot  are  to  be  held  and  disposed  as  the 
law  direct^  by  said  Bullock,  and  the  proceeds  applied  to 
the  payment  of  my  debts  in  the  same  manner  as  directed 
in  my  former  deed  of  trust.  This  writing  is  executed  for 
the  purpose  of  vesting  title  to  the  said  house  and  lot,  and 
accounts,  notes,  etc.,  in  said  Bullock,  in  trust  for  cred- 
itors." 

In  May,  1884,  Haas,  Lyons  &  Co.  instituted  this  action, 
to  which  R.  T.  Hemphill,  his  wife,  Euphemia  Hemphill, 
the  appellant,  and  various  creditors  were  made  defendants. 

In  their  petition  they  state  that  R.  T.  Hemphill  then 
occupied  all  the  house  except  that  part  used  as  a  store, 
but  that  he  did  not  claim  a  homestead  exemption  right 
therein,  though,  as  they  were  informed,  his  wife,  Euphe- 
mia Hemphill,  did  claim  such  right,  but  that  debts  to 
more  than  the  value  of  the  house  and  lot  were  created 
before  the  purchase  of  the  property  by  R.  T.  Hemphill. 

According  to  the  prayer  of  the  petition,  based  upon 
facts  therein  alleged,  a  receiver  was.  May  17,  1884,  ap- 
pomted  by  the  judge  of  court  to  take  charge  of  all  the 
property   previously  conveyed  to  Bullock,  trustee,  and 
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thereafter,  without  objection  by  any  of  the  parties,  had 
possession  and  control  of  it,  subject  to  orders  of  court. 

The  separate  answer  of  Euphemia  Hemphill  was  filed 
April,  1885,  in  which  she  alleged  the  debts  of  all  the 
creditors  were  created  after  the  lot  was  purchased  and  the 
house  erected  on  it,:  but  before  it  was  occupied,  though 
her  husband  and  family  resided  on  it  at  the  date  of  the 
assignment.  And,  denying  the  right  of  the  creditors  to 
subject  the  property  to  the  payment  of  their  debts,  she 
asked  judgment  setting  it  apart  as  a  homestead  for  her- 
self and  husband. 

In  April,  1886,  judgment  was  rendered  in  the  actions, 
denying  her  claim  to  the  homestead  and  directing  the 
property  sold,  which  brought  at  the  sale  $750,  that  was 
adjudged  to  be  paid  to  the  creditors. 

It  seems  a  statement  made  by  R.  T.  Hemphill,  and,  by 
agreement,  read  as  a  deposition,  sustained  her  allegations 
as  to  the  respective  dates  at  which  the  debts  of  appellee's 
were  created,  the  lot  was  purchased  and  the  house  erected 
and  occupied.  And  thus  all  the  conditions  necessary  to 
the  homestead  exemption  claimed  by  her  were  shown  to 
exist.  For,  to  make  land  occupied  as  a  homestead  liable 
under  the  statute,  it  is  necessary  the  debts  exist  before 
purchase  of  the  property  by  the  debtor,  and  only  such 
buildings  or  improvements  can  be  subjected  as  are  put 
upon  it  subsequent  to  creation  of  the  debts. 

As,  therefore,  according  to  the  proof,  the  lot  was  pur- 
chased and  buildings  erected  with  intention  to  be  occu- 
pied as  a  homestead  before  any  of  the  debts  existed,  the 
liens  acquired  after  it  was  so  occupied  as  a  homestead  did 
not  have  the  effect  to  divest  the  debtor  of  his  homestead 
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right,  but  the  whole  property,  being  of  less  value  than 
$1,000,  was  exempt. 

Nor  did  the  deed  of  assignment  executed  by  the  hus- 
baud  alone  operate  to  divest  either  him  or  his  wife  of  the 
homestead,  for  it  is  provided  by  section  13,  article  18, 
chapter  38,  General  Statutes,  that  "no  mortgage,  release, 
or  waiver  of  such  exemption  shall  be  valid,  unless  the 
same  be  in  writing  subscribed  by  the  defendant  and  his 
wife,  and  acknowleged  and  recorded  in  the  same  manner 
a.8  conveyances  of  real  estate." 

It  is  true  this  court  has  heretofore  held  that  provisioii 
does  not  impose  any  restraint  upon  the  general  right  of 
alienation  by  sale  and  conveyance.  But  we  think  it  does, 
according  to  a  proper  construction,  apply  to  deeds  of  trust 
for  benefit  of  creditors,  for  they  do  not  invest  the  trustee 
with  the  beneficial  interest  in  the  estate  conveyed,  nor 
wholly  and  absolutely  divest  the  debtor  of  it,  being  exe- 
cuted for  a  similiar  purpose  and  having  the  same  effect  as 
mortgages. 

The  only  question,  then,  is  whether  the  husband  having 
relused  to  unite  with  her,  appellant  could  alone  either 
defend  the  actions  or  recover  the  amount  for  which  the 
property  was  sold  under  judgment  of  court. 
.  Section  34,  Civil  Code,  provides  that  "  in  actions  con- 
cerning her  separate  property,  and  in  actions  concerning 
her  general  property  in  which  the  husband  refuses  to 
unite,  she,  the  wife,  may  sue  or  be  sued  alone,"  and  that 
''she  may  defend  an  action  against  her  and  her  husband 
for  herself  and  for  him  also,  if  he  fail  to  defend:*' 

The  homestead  exemption  was  manifestly  intended  by 
the  legislature  as  well  for  the  protection  and  benefit  of 
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the  wife  and  infant  children,  as  of  the  husband,  and  sbe 
has  an  interest  or  estate  in  the  homestead  that  not  only 
survives  to  her  after  his  death,  but  that  can  not  be  mort- 
gaged, released,  or  waived  by  him  without  her  consent 
expressed  in  the  solemn  form  required  to  divest  her  of 
the  absolute  title.         . 

In  our  opinion  appellant  had  the  right,  her  husband 
refusing  to  unite  with  her,  to  alone  defend  the  action  so 
far  as  it  was  sought  to  deprive  her  of  the  possession  and  en- 
joyment of  the  homestead  exemption,  and  to  sue  for  and 
recover  the  proceeds  after  the  lot  was  sold.  And  the  lower 
court  erred  in  the  first  instance  in  directing  a  sale  of  the 
lot,  and  also  in  refusing  to  direct  the  proceeds  paid  to  her 
for  her  benefit  after  the  property  was  sold.  The  judg- 
ment is  therefore  reversed  for  further  proceedings  con- 
:sistent  with  this  opinion. 


Case  78— PETITION  ORDINARY— May  2. 

Louisville  &  Nashville  Railroad  Co.  v,  Lawson. 

APPEAL    FROM    WARREN    CIRCITIT   COURT, 
1.    CaRRIERH   REFUSINO   to   deliver  goods  may    be   sued   FORrONVERSlOH.-^ 

Where  there  is  an  unqualified  refusal  by  the  holder  of  goods  to  deliver 
them  to  the  owner,  he  being  entitled  to  the  possession,  and  the  holder 
having  no  legal  reason  for  their  detention,  the  owner  may  proceed  for* 
conversion  and  recover  the  value  of  the  goo<ls.  Honesty  of  purpose  on 
the  part  of  the  holder  is  no  protection  to  him. 

Appellee  demanded  of  appellant,  at  its  depot,  a  box  of  goods,  of  the 
arrival  of  which  appellant's  agent  had  notified  him.      lie  was  informed 
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they  were  not  there,  and  received  the  game  information  in  answer  to 
subsequent  demands.  After  several  months  the  goods  were  found  in 
appellant's  depot,  where  they  were  at  the  time  of  appellee's  first  de- 
mand, and  had  been  ever  since.  Appellant  then  offered  to  deliver 
them,  but  appellee  refused  to  receive  them,  and  brought  this  action  in 
the  nature  of  trover  to  recover  their  value  in  damages.  i/W^/^-That 
plaintiff  had  the  right  to  treat  the  defendant's  refusal  to  deliver  as  n 
conversion,  and  to  recover  the  value  of  the  goods. 

2.  Defect  in  petition  cired  by  answer. — If  the  petition  failed, as  appel- 
lant claims,  to  aver  a  conversion  of  the  goods,  it  was  cured  by  the 
answer,  which  denied  that  defendant  had  converted  4hem. 

8.  Contradiction  of  witness. — It  was  competent  for  plaintiff  to  prove  a 
conversation  which  he  had  with  defendant's  delivery  clerk  after  the 
goods  were  found,  in  which  the  clerk  admitted  that  he  failed  to  deliver 
the  goods  when  they  were  demanded,  and  expressed  his  belief  that  he 
would  lose  his  position  as  the  result  of  it.  The  testimony  was  com- 
petent, not  as  an  admission  against  defendant,  but  by  way  of  contradict- 
ing the  clerk,  who  had  testified  that  he  did,  in  fact,  deliver  the  goods 
when  demanded. 

JAS.  A.  MITCHELL,  H.  W.  BRUCE  and  WILLIAM  LINDSAY  for 
appellant. 

Argued  by  J  as.  A.  Mitchell  for  appellant,     firief  not  in  record. 

nOHN   M.   WILKINS  and  THOMAS  H.   HINES  for  appellee. 

Argued  by  John  M.    Wilkins  for  appellee.     Brief  not  in  record. 

JUDGK  HOLT  delivered  the  opinion  ok  the  court. 

September  11,  1884,  appellant's  agent  at  Bowling 
'(ireeu,  Kentucky,  notified  the  appellee  that  a  box  of 
goods  had  arrived  there  for  him  over  its  road,  and  that 
he  must  pay  the  freight  and  receive  them.  The  next  day 
he  gave  the  money  to  pay  the  charges  and  an  order  for 
them  to  a  drayman,  who  thereupon,  as  is  customary,  paid 
the  freight  to  the  freight  agent,  taking  from  him  what  is 
known  as  an  "  expense  receipt,"  which,  when  presented 
to  the  delivery  clerk,  authorized  him  to  deliver  the  goods 
to  the  drayman.  This  the  latter  did,  and  demanded  the 
goods.     He  was  informed  they  were  not  there.     During 
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the  following  week  or  ten  days  he  made  several  such  de- 
mands, and  received  the  like  answer  upon  each  occasion. 
In  point  of  fact  they  were  there.  The  appellee  was  a 
merchant.  The  goods  had  been  made  to  order  for  him, 
were,  of  a  particular  character,  and  intended  for  the  then 
fall  trade.  Thus  the  matter  stood  until  December,  1884, 
when  an  agent  of  the  consignor  of  the  goods  found  them 
in  the  freight  depot.  The  appellant  then  offered  to 
deliver  them  to  the  appellee.  He  refused  to  receive  them, 
and  brought  this  action,  in  the  nature  of  trover^  to  re- 
cover their  value  in  damages.  They  were  worth  in 
Bowling  Green  $240  or  more,  on  September  12, 1884.  A 
trial  resulted  in  a  verdict  for  that  sum. 

The  defense  was  that  the  goods  were  in  fact  delivered 
to  the  drayman,  when  first  demanded,  and  taken  in 
charge  by  him,  but  that  he  failed  to  remove  them  from 
the  depot.  This  was  the  issue.  The  jury  as  to  it  found 
against  the  railroad  compaiiy. 

They  were,  in  substance,  instructed  to  find  for  the 
appellee  their  full  value,  if  they  were  not  so  delivered. 
This,  the  appellant  contends,  was  error. 

The  court  refused,  upon  its  motion,  to  tell  the  jury  that 
a  failure  to  deliver  through  negligence  did  not  authorize 
a  recovery  of  the  value  of  the  goods,  and  the  principal 
question  presented  is  the  proper  criterion  of  recovery,  the 
appellant  contending  that,  as  it  did  not  appear  the  goods 
had  been  molested  or  that  they  had  depreciated  in  value, 
the  appellee  could  not  treat  it  as  a  conversion  and  recover 
their  value,  but  must  accept  them  and  sue  for  any  dam- 
ages sustained  by  the  non-delivery. 

It  is  suggested  in  argument  that  the  petition  is  defect- 
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ive,  because  it  contains  no  positive  averment  of  a  conver- 
sion of  the  goods.  It,  however,  avers  that  the  appellant 
"failed  and  refused  to  deliver  said  goods."  Also,  "and 
"  by  the  defendant's  failure  and  refusal  to  deliver  them  as 
"  aforesaid,  and  by  the  unlawful  conversion  of  said  goods 
"  by  the  defendant  and  depriving  plaintift'  of  them,  he 
"  has  been  damaged  in  said  sum.'* 

No  objection  was  made  to  the  petition,  and,  even  if  it 
be  technically  defective  in  the  respect  urged,  yet  it  was 
cured  by  the  answer,  because  it  says :  "  It  denies  that  it 
"has  converted  said  goods,  or  has  failed  or  refused  to 
"  deliver  the  same." 

A  demand  and  refusal  do  not  constitute,  per  se,  a  con- 
version, but  merely  prima  facie  evidence  of  it.  If  an 
actual  conversion  be  not]  shown,  then  a  rightful  demand 
for  and  a  wrongful  refusal  to  surrender  the  property  lay 
the  foundation  for  a  recovery.  They  are  .evidence  of  a 
prior  conversion.  It  may  then  be  presumed.  This  pre- 
sumption, arising  from  a  demand  and  refusal  to  surren- 
der the  property,  may  be  rebutted,  as  if,  for  instance,  it 
appear  that  the  holder  of  the  property  had  good  reason 
to  doubt  the  identity  of  the  claimant  as  the  owner,  or 
had  a  lien  upon  it  entitling  him  to  hold  it  even  against 
the  owner  until  satisfaction.  If,  however,  there  be  an 
unqualified  refusal  to  surrender  them  to  tjie  owner,  he 
being  entitled  to  the  possession,  and  the  holder  have  no 
legal  reason  for  their  detention,  then  the  owner  may 
proceed  for  a  conversion.  Honesty  of  purpose  upon 
the  part  of  the  holder  is  no  protection  to  him.  His  mo- 
tives can  not  enter  into  the  question.  The  only  inquiry 
is,  has  the  property  been  wrongfully  detained  from  the 
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owner?  It  is  true  conversion  is  the  gist  of  the  action, 
but  if  there  be  a  wrongful  refusal  to  deliver  it  to  the 
owner  upon  demand,  then  the  holder  is  to  be  regarded  u 
having  converted  it. 

In  this  instance  there  was  no  refusal,  in  express  words, 
to  deliver  the  goods.  There  was  a  demand  for  them,  and 
the  owner  was  told  that  they  were  not  there. 

The  case  is  unlike  Scovill  v.  Griffith,  12  N.  Y.,  509, 
where  there  was  merely  an  unreasonable  delay  or  omis- 
sion by  a  carrier  to  deliver  goods.  The  owner  did  not 
demand  them,  as  in  this  case. 

The  appellant  was  bound  to  know  that  the  goods  had 
come  to  hand.  It  had  said  so  by  its  notice  to  the  owner 
that  he  must  remove  them.  Upon  demand  by  him  of 
them  he  is  informed  they  are  not  there,  although  this  is 
not  true^  and  the  carrier  was  required  by  law  to  know 
that  they  were  there.  This  should  be  regarded  as  a  tor- 
tious detention,  or,  what  is  the  same  thing,  a  wrongful 
withholding  from  the  owner. 

We  do  not  mean  to  decide  that  a  mere  delay,  by  a  car- 
rier, in  delivering  goods  amounts  to  a  conversion.  He  is 
not  bound  to  deliver  until  a  demand  is  made.  But,  wlien 
made,  he  must  know  whether  the  property  is  at  hand ; 
and  if  it  be,  and  he  wrongfully  fails  to  deliver  it,  he  can 
not  escape  the  charge  of  conversion  because  he  did  not, 
in  express  words,  refuse  to  deliver  it,  but  informs  the 
consignee  it  has  not  come  to  hand,  when  he  is  bound  by 
law  to  know  otherwise.  Such  conduct  on  his  part  should 
be  regarded  as  a  misfeasance^  and  not  as  a  mere  nonfeas- 
ance. It  is  certainly  a  wrongful  detention  from  the 
owner,  and  Justice  Story  said,  in  Watt  v.  Potter,  2  Ma- 
son, 77:   "Whoever  undertakes  tortiously  to  deal  with 
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the  property  of  another  as  his  own,  or  tortiously  detains 
it  from  the  owner ^  is,  in  contemplation  of  law,  guilty  of  a 
conversion  of  it." 

Mr.  Wait,  in  the  6th  volume  of  his  work,  "  Actions 
and  Defenses,''  says :  "  Mere  delay  in  the  delivery  of 
goods,  unless  there  has  been  a  demand^  does  not  amount 
to  a  conversion." 

In  this  case  there  was  an  unjustifiable  failure  to  deliver 
the  goods  upon  demand,  and  the  lower  court  did  not  err 
in  adopting  their  value  as  the  measure  of  the  damages. 

Appellant  also  comjplains  because  the  appellee,  over  its 
objection,  was  permitted  to  prove  a  conversation  be- 
tween the  latter  and  the  delivery  clerk  of  the  appellant, 
which  occurred  in  the  appellee's  store  upon  the  night 
after  the  goods  were  found  in  the  depot,  in  December. 
It  was,  in  substance,  a  complaint  by  the  appellee  to  the 
clerk,  because  he  had  failed  to  deliver  them  in  Septem- 
ber, and  an  admission  by  him  that  this  was  true,  and  the 
expression  of  his  belief  that  he  would  lose  his  position 
as  the  result  of  it.  He  also  then  said  nothing  to  the 
efiect  that  lie  had,  in  fact,  delivered  them  to  the  dray- 
man. It  was  competent  to  prove  this  conversation,  and 
the  failure  of  the  clerk  to  then  claim  that  there  had  been 
a  delivery,  by  both  the  clerk  upon  cross-examination  and 
by  the  appellee,  not  as  an  admission  against  the  appel- 
lant, as  it  did  not  relate  to  any  act  or  duty  the  agent  was 
then  performing  for  his  principal,  and  was  not  a  part  of 
the  res  gcstce^  but  the  clerk  had  already  testified,  at  the 
instance  of  the  appellant,  that  he  did  in  fact  deliver  the 
goods  to  the  drayman  in  September,  and  this  evidence 
was  competent  by  way  of  contradiction. 

Judgment  affirmed. 
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Case  79— PETITION  EQUITY— May  4. 

Rogers  v.  Jacob,  Mayor,  &c. 

APPEAL   FROM    LOUISVILLE   LAW   AND    EQUITY   COURT. 

1.  Title  of  act  of  leoislatitre. — An  act  which  regulates  the  manner  in 

which  votes  are  to  be  given  in  certain  municipal  elections  in  tbe  eitj 
of  Louisville,  prescribes  the  duties  of  officers  of  elections,  and  provides 
penalties  for  a  violation  of  the  act,  relates  to  hut  one  subject,  and  t^ti 
subject  is  sufficiently  expressed  in  the  title :  '<An  act  to  regulate  mnnio 
ipal  elections  in  the  city  of  Louisville." 

2.  Legislature  may  provide  for  election   of   officers   of  towvs  asd 

CITIES  BY  BALLOT. — As  the  Constitution  gives  the  legislature  the  power 
to  prescribe  the  **  manner  "  in  ^vhich  officers  for  towns  and  cities  shill 
be  elected,  a  statute  which  provides  for  the  election  of  such  officers  by 
secret  ballot  is  not  unconstitutional. 

8.  Same — Illiti^ate  persons  entitled  to  aid  in  casting  ballots.— A 
statute  which  requires  votes  to  be  given  by  ballot  must  not  deprirv 
illiterate  persons  of  such  reasonable  aid  and  information  as  may  be 
necessary  to  enable  them  to  cast  their  ballots  understandingly,  and  ia 
so  far  as  it  attempts  to  do  so  it  will  be  held  inoperative. 

A  statute  requiring  each  voter  to  retire  to  a  compartment  and  there 
alone  and  unaided  indicate,  by  a  mark  on  his  ballot,  the  various  candi- 
dates for  numerous  offices  he  wishes  to  vote  for,  is  held  to  be  ineperatire 
in  .so  far  as  it  deprives  persons  unable  to  read  or  write  of  such  reason- 
able aid  and  information  as  may  be  necessary  to  enable  them  to  east 
their  ballots  understandingly. 

4.  Statute  valid  in  part  only. — The  courts  will  limit  the  operation  ot^w 
disregard,  one  or  more  provisions  of  a  statute  that  conflict  with  the 
constitution  rather  than  allow  them  to  vititate  the  whole. 

CHARLES  GIBSON  and  H.  S.  BARKER  for  .vppellant. 
Brief  not  in  reconi. 

BROWN,  HUMPHREY  &  DAVIE  for  appellees. 

1.  The  subject  of  the  act  under  consideration  is  sufficiently  expressed  in 

its  title.     (Phillips  v.  Covington  Bridge  Co.,  2  Met.,  211. ) 

2.  The  act  does  not  violate  that  clause  of  the  constitution  which  deelsres 

that  all  elections  shall  be  free  and  equal.     By  preventing  bribery,  sod 
by  enabling  the  employe  to  vote  his  sentiments  without  fear  of  conse^ 
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4uences,  it  greatly  promotes  freedom  and  equality  in  elections.  (Com- 
monwealth V.  McClelland,  83  Ky.,  693.) 
:3.  The  constitutional  provision  that  in  all  elections  by  the  people,  or  the 
Senate  and  House  of  Representatives,  the  votes  shall  be  viva  voce,  refers 
to  elections  by  that  body  of  electors  defined  in  the  constitution  as  con- 
stitutional voters  in  general  elections;  and  it  does  not  apply  to  munic- 
ipal elections  which  are  held  not  by  that  constitutional  body  of  elect- 
ors, but  by  a  different  and  more  limited  body  of  electors.  (Johnson  v. 
DeHart,  9  Bush,  643.) 

4.  The  special  provision  of  the  constitution  that  the  legislat  '  all  pre- 

scribe the  manner  of  electing  town  and  city  officers,  must  b.  »ead  along 
with  the  general  provision  that  in  all  election9  by  the  people  the  vote 
shall  be  viva  voce;  and  so  read,  the  general  provision  should  be  held 
not  applicable  to  municipal  elections.  (Buckner  v.  Gordon,  81  Ky., 
666;  Johnson  v.  De  Hart,  9  Bush,  643;  St«ndford  v.  Wingate.  2 
Duvall,  440;  City  of  Louisville  v.  Cully,  9  Bush,  328;  Boyd  v.  Cham- 
bers, 78  Ky,,  140.) 

5.  The  act  in  controversy,  by  making  the  vote  inviolably  free  and  secret,  is 

intended  to  secure  purity  in  municipal  elections ;  to  prevent  the  cor- 
rupt from  buying  votes,  and  the  weak  from  being  tempted  to  sell  theui ; 
and  to  deprive  the  powerful  employer  of  the  means  of  coercing  the  votes 
of  his  dependent  employes.  It  is  in  the  line  of  advancing  political 
thought  in  Europe  and  America;  and  is  constitutionally  valid.  (Wig- 
more  on  the  Australian  Ballot  System.) 

•CHIEF-JUSTICE  LEWIS  dklivkred  t::k  opr::roN  of  the  court. 

Appellant,  citizen  and  owner  of  real  and  personal 
property  in  the  city  of  Louisville,  instituted  this  action 
for  an  injunction  to  prevent  appellees,  Mayor  and  Aud- 
itor, issuing  certain  municipal  bonds  which  the  general 
council,  by  an  ordinance  passed  October  20,  1888,  au- 
thorized issued  and  sold  for  purposes  therein  specified,  in 
case  of  approval  by  a  majority  of  qualified  voters  of  the 
city  voting  at  an  election  that  was  held  November*  14, 
1888. 

As  the  only  cause  stated  in  the  petition,  or  now  re- 
lied on  in  argument,  for  the  relief  prayed  for,  is  that 
the  election  is  void  for  the  reason  it  was  held  in  the 
manner  prescribed  by  an  act  of  the  General  Assembly, 
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entitled  ''  An  act  to  regulate  municipal  elections  iu  tke 
city  of  Louisville,"  approved  February  24, 1888,  the  only 
question  necessary  or  proper  to  decide  on  this  appeal  is 
whether  that  statute  is  valid. 

The  first  section  of  it  is  as  follows:  '*That  from  and 
after  the  passage  of  this  act  all  elections  in  the  city  of 
Louisville,  of  municipal  officers,  members  of  the  general 
council  and  school  trustees,  or  to  determine  any  munici- 
pal question  submitted  to  the  people,  shall  be  held  and 
carried  on  by  ballot,  in  the  manner  hereinafter  provided ; 
but  the  provisions  of  this  section  shall  not  apply  to  the 
election  of  judge,  clerk  or  marshal  of  the  city  court  as 
long  as  such  officers  are  voted  for  at  the  August  elec- 
tion." 

The  succeeding  sections  direct  the  particular  mode  in 
which  the  ballots  are  to  be  prepared,  cast  and  counted, 
prescribe  the  duties  of  officers  of  elections,  and  provide 
penalties  for  violation,  or  hindrance  of  due  execution  of 
the  statute  by  officers  or  others. 

It  is  contended  the  act  conflicts  with  three  distinct  pro* 
visions  of  the  (Constitution  : 

1.  Section  37,  article  2,  is  as  follows :  "  No  law^  enacted 
by  the  General  Assembly  shall  relate  to  more  thwi  one 
subject,  and  that  shall  be  expressed  in  the  title." 

The  purpose  of  that  section  was  to  prevent  passage, 
through  the  legislature,  of  bills  under  deceptive  titles, 
whereby  members  at  the  time,  as  well  as  the  people,  are 
deceived  and  misled  as  to  the  real  nature  and  object  of 
the  laws  enacted,  and  to  stop  the  practice  of  combining 
in  the  same  bill  two  or  more  diverse  subjects,  which  do 
not  possess  singly  merit  or  strength  enough  to.  obtain  ap- 
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proval  of  a  majority  of  either  house;  but  it  was  not 
intended  thereby  to  multiply  statutes  indefinitely  and 
without  reason.  On  the  contrary,  as  said  by  this  court 
in  Phillips  v.  Covington  &  Cincinnati  Bridge  Company,  2 
Met.,  219:  "None  of  the  provisions  of  a  statute  should 
be  regarded  as  unconstitutional  when  they  all  relate, 
directly  or  indirectly,  to  the  same  subject,  have  a  natural 
connection,  and  are  not  foreign  to  the  subject  expressed 
in  the  title.'" 

It  seems  to  us  the  manner  in  which  votes  are  to  be 
given,  as  provided  in  section  1  of  the  statute  in  ques- 
tion, has  a  direct  relation  to,  and  natural  connection  with, 
the  general  subject  of  regulating  municipal  elections  ex- 
pressed in  the  title,  and  clearly  neither  reason  nor  policy 
requires  excluded  from  any  statute  either  provisions  for 
the  due  and  proper  execution,  or  those  prescribing  pun- 
ishment for  a  violation  of  it. 

2.  Section  15,  article  8,  as  follows :  "  In  all  elections 
by  the  people,  and  also  by  the  Senate  and  House  of  Rep- 
resentatives, jointly  or  separately,  the  votes  shall  be 
personally  and  publicly  given  vica  voce^  provided  dumb 
persons  entitled  to  suffrage  may  vote  by  ballot." 

Obviously  the  people^  in  the  meaning  of  that  section, 
are  those  only  who  possess  the  qualifications  of  voters 
required  by  section  8,  article  2;  and  we  think  the  term 
"elections"  was  not  intended  to  be  confined  in  its  appli- 
cation to  political  offices  or  purposes,  but,  as  heretofore 
held,  "is  used  to  designate  a.  selection  by  the  popular 
voice  of  a  district,  county,  town  or  citi/y  or  by  some  au- 
thorized body,  in  contradistinction  to  the  appointment 
by  some  single  person  or  officer."     (Speed  &  Worthing- 


Digitized  by  VjOOQIC 


506  KENTUCKY  REPORTS.  [Vol.  88. 

Rogor>  V,  Jacob,   Mayor,  &c. 

ton  V.  Crawford,  3  Met.,  207 ;  Police  Commiasioners  v. 
City  of  Louisville,  3  Bush,  597.) 

If,  then,  the  Validity  of  the  statute  before  us  be  de- 
termined by  section  15,  article  8,  alone,  it  must  be  re- 
garded as  unconstitutional,  at  least  to  the  extent  it 
provides  for  the  election  of  municipal  officers  by  secret 
ballot.  It,  therefore,  becomes  necessary  to  consider  to 
what  extent,  if  at  all,  the  operation  of  that  section  is 
limited  by  section  6,  article  6,  as  follows :  "  Officers  for 
towns  and  cities  shall  be  elected  for  such  terms,  and  in 
such  manner,  and  with  such  qualifications,  as  may  be  pre- 
scribed by  law."  And  in  that  connection  the  single  and 
decisive  inquiry  is  as  to  the  purpose  and  meaning  of  the 
words,  "  in  such  manner,"  for  no  question  arises  in  re- 
gard to  legislative  power  to  prescribe  the  terms  and 
qualifications  of  those  officers.  The  phrase,  *Mn  such 
manner,"  has  no  relation  to  the  time  during  which  elec- 
tions are  to  be  held,  for  the  time  for  holding  all  elections 
by  the  people  is  fixed  by  section  16,  article  8;  and,  be- 
sides, the  language  used  can  not  be  fairly  made  to  apply 
to  it,  nor  to  the  places  of  holding,  for,  in  the  absence  of 
ijonstitutional  inhibition,  implied  power  to  provide  there- 
for exists.  Nor  can  it  be  made  to  apply  to  holding  elec- 
tions, the  general  power  to  regulate  which  is  conferred 
by  section  3,  article  2,  and  section  4,  article  8,  for  the 
manner  of  holding  elections  is  entirely  distinct  from  the 
manner  in  which  votes  are  to  be  given,  as  provided  in 
section  15,  article  8,  and  equally  distinguishable  from  the 
manner,  using  language  of  section  6,  article  6,  in  which 
officers  of  towns  and  cities  shall  be  elected.  Holding  and 
conducting  elections  is  appropriately  and  necessarily  the 
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act  of  officers  selected  for  the  purpose ;  but  giving  or  cast- 
ing votes,  or,  what  are  equivalent  words,  electing  or 
choosing  officers,  is  the  act  of  the  people  entitled  to  the 
privilege  of  suffrage,  which  may  be  done  in  one  or  the 
other  of  only*  two  modes  known  or  existing  in  any  of 
the  States,  viz.,  viva  voce  and  by  ballot,  both  of  which 
are  mientioned  and  recognized  in  section  15,  article  8. 

In  our  opinion,  giving  the  language  of  section  6,  article 
6,  its  natural  signification,  there  is  no  room  for  construction, 
but  the  conclusion  is  unavoidable  that  the  framers  of  the 
Constitution  intended  to  thereby  give  legislative  power  to 
provide  by  law  for  election  of  officers  for  towns  and  cities 
by  secret  ballot.  And  at  the  first  session  of  the  General 
Assembly  after  the  adoption  of  the  Constitution,  held  in 
1850,  the  charter  of  the  city  of  Louisville  was  adopted, 
containing  this  provision  :  "  That  all  elections  held  under 
this  charter,  whether  by  the  qualified  voters  of  said  city  or 
the  general  council,  shall  be  conducted  by  secret  ballot ;" 
and  such  was  the  manner  in  which  municipal  officers 
continued,  without  question,  to  be  elected  until  1860, 
so  if  there  was  doubt  on  the  subject,  the  construction 
adopted  by  the  General  Assembly  contemporaneously 
with  the  adoption  of  the  Constitution,  and  accjuiesced  in 
for  such  length  of  time  by  all  departments  of  the  gov- 
ernment, would  create  a  strong  presumption  it  was  cor- 
rectly interpreted. 

It  is  a  cardinal  and  indispensable  rule,  in  construing  an 
instrument,  to  give  effect,  if  possible,  to  every  part  of  it, 
and  in  case  of  conflict  of  difl'erent  portions  it  is  the  duty 
of  a  court,  if  it  can  be  done,  to  harmonize  them,  and 
make  each  part  operative  rather  than  any  portion  nuga- 
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tory.  Adopting  that  rule  of  construction,  there  need  be 
no  difficulty  in  coming  to  the  conclusion,  which  we  have 
done,  that  section  6,  article  6,  was  intended,  an4  should  be 
treated,  as  an  exception  to,  or  modification  of,  the  general 
requirement  contained  in  section  15,  article  8. 

3.  Section  5,  article  10,  which  provides  that  all  elec- 
tions shall  be  "  free  and  equal." 

A  statute  requiring  votes  to  be  given  by  ballot  need 
not,  any  more  than  the  mode  of  voting  viva  voce^  operate 
unequally,  or  so  as  to  deprive  any  person  entitled  of  the 
privilege  of  suffrage,  and  if  the  one  we  are  considering 
conflicts  with  that  clause  of  the  Constitution,  or  denies 
the  privilege  of  free  suffrage,  which  really  exists  inde- 
pendent of  that  section,  it  is  simply  on  account  of  defect 
or  vice  of  some  particular  provision,  not  indispensable  to 
the  general  or  successful  operation  of  the  law.  And  the 
only  question  about  which  we  have  any  difficulty  is  in 
regard  to  section  9,  that,  by  requiring  each  voter  to  retire 
to  a  compartment,  and  there  alone  and  unaided,  indicate 
by  u  mark  on  his  ballot  the  various  candidates,  for  nu- 
merous offices,  he  wishes  to  vote  for,  practically  operates 
to  deprive  those  unable  to  read  or  write  of  a  free  and  in- 
telligible choice,  and,  in  fact,  makes  free  suffrage  as  to 
them  a  matter  of  chance  or  accident.  And  thus,  while 
the  interests  and  rights  of  many  may  be  involved,  and 
should  not  be  denied  or  jeopardized  by  nullifying  the  en- 
tire statute  already  in  operation,  if  it  is  in  other  respects 
valid,  wc  have  no  right  to  sanction  any  law,  or  part  of  a 
law,  that  takes  from  a  single  human  being  his  constitu- 
tional rights.  It  is,  however,  permissible,  and  often  im- 
portant, to   limit  the  operation  of,  disregard,  or  strike 
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from  a  statute  one  or  more  provisions  that  conflict  with 
the  Constitution,  rather  than  allow  them  to  vitiate  the 
whole.  And,  in  accordance  with,  or  at  least  in  analogy 
to,  that  rule,  section  9  must  be  held  inoperative  to  the 
extent  it,  in  the  manner  mentioned,  deprives  illiterate 
persons  of  the  opportunity  and  means  of  freely  and  in- 
telligibly voting,  for  they  have  the  right  to  avail  them- 
selves of  whatever  reasonable  aid  and  information  may 
be  necessary  to  enable  them  to  cast  their  ballots  under- 
standingly,  and  can  not  be  legally  deprived  of  it.  But 
as  the  statute  is  valid  in  other  respects,  the  general  de- 
murrer to  the  petition  was  properly  sustained,  and  judg- 
ment dismissing  the  action  is  affirmed. 


Case  80— INDICTMENT— May  4. 

Montgomery  v.  Commonwealth.  li  jij 

APPEAL    FROM    FRANKLIN    CIRCUIT    COURT. 

1.  Insanitt-^Expert  TESTIMONY. — Where  the  defense  in  a  criminal  case 

is  insanity,  a  physician  who,  when  offered  as  a  witness,  states  that  he 
has  as  a  physician  studied  the  disease  of  insanity  sufficiently  well  to 
give  a  medical  opinion  as  to  the  disease,  and  diagnose  the  case,  is  com- 
petent to  testify  as  an  expert,  the  extent  of  his  experience  and  learning 
going  alone  to  his  credibility.  It  is  not  necessary  that  the  witness 
should  claim  to  be  an  expert.  / 

2.  Same — Contradiction  of  witness. — Where  a  physician  testifies  as  an 

expert  to  the  effect  that  in  his  opinion  the  defendant  was  sane  at  the 
time  of  the  commission  of  the  alleged  offense,  it  is  competent  for  the 
defendant,  after  laying  the  foundation  therefor,  to  coatradict  the  witness 
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hy  sliowing  that  before  the  trial  he  expressed  the  opinion  that  the  de- 
fendant was  insane  at  the  time  of  the  alleged  offense. 
a.  Insanity  as  a  defknse  for  crime. — To  exempt  a  person  from  punish- 
ment for  a  criminal  act,  it  is  not  sufficient  to  show  that  be  was  insane 
at  the  time  he  committed  the  act.  To  entitle  him  to  an  acquittal  od 
that  ground  it  must  appear  that  by  reason  of  his  insanity  be  either 
did  not  know  right  from  wrong  at  the  time  he  committed  the  act,  or 
had  not  sufficient  will  power  to  control  and  govern  his  actions. 

4.    EVIDENCK  OF  INSANITY  BOTH   HEFORE  AND   AFTER  THE   CRIMINAL  ACT 

MAY  BE  GIVEN  TO  THE  JURY  for  the  purposo  of  enabling  them  to  deter- 
mine whether  or  not  the  same  condition  of  mind  existed  at  the  time  the 
act  was  committed ;  but  no  legal  presumption  arises  from  the  proof  of 
previous  or  after  insanity  that  the  person  was  insane  at  the  time  he 
committed  the  criminal  act. 

SCOTT  &  VIOLETT,    THOS.  R.  GORDON  and   G.  N.  ROBINSON 

POR    APPELLANT. 

1 .  In  case  of  the  plea  of  insanity  the  character  and  mental  condition  of  the 

ancestors  of  the  accused  may  be  proved  by  hearsity,  reputation  and  tra- 
dition. (Blackstone's  Com.,  vol.  8,  p.  368;  Wharton's  Criminal  Evi- 
dence, sec.  232-3;  Wharton's  Ev.,  vol.  1,  sec.  190.) 

2.  The  common  knowledge  of  a  practicing  physician  growing  out  of  the  usual 

experience  in  the  profession,  renders  the  practitioner  competent  to  testify 
as  an  expert  on  the  question  of  insanity.  (Wharton's  Crim.  Ev.,  sec. 
408.;  Tullis  v.  Kidd,  12  Ala.,  648*.;  Castner  v.  Sliker,  83  N.  J.,95; 
Horton  v.  Green,  64  N.  C,  64;  State  v.  Wootl,  53  N.  H.,  484 ;  Dale  v. 
Johnson,  50  N.  H.,  452;  State  v.  Reddick,  7  Kansas,  143;  Davis  v. 
StAt«,  35  Ind.,  496;  State  y.  Henker,  6  Iowa,  380.) 

3.  It  is  competent  for  the  defense  to  prove  that  a  witness  introduced  for  the 

prosecution  to  prove  sanity,  expressed  a  different  opinion  prior  thereto. 
(Civil  Code,  sec.  596-7.) 

4.  A  witness  to  be  competent  as  an  es^pert  must  have  heard  all  the  evidence 

or  answer  from  a  hypothetical  case  properly  stated.  (Brown  v.  Com- 
monwealth, 14  Bush,  410.) 

5.  When  there  is  proof  of  insanity  prior  to  the  offense  charged,  the  pre- 

sumption of  sanity  at  the  time  of  the  offense  is  destroyed.  (Wharton's 
Crim.  Ev.,  sees.  729, 730;  State  v.  Lowe, 68  W.  Taw  Rep.,  895;  2  Green- 
leaf  on  Ev.,  sec.  689;  People  v.  Frances,  38  Col.,  188;  Crann  v.  Hol- 
mau,  19  Ind.,  30.;  Saxon  v.  WhiUker,  30  Ala.,  287;  SUte  v.  Welmer, 
40  Wis.,  304. 

6.  When  the  accused  does  not  testify  in  his  own  behalf,  it  is  the  duty  of  the 

court  to  instruct  the  jury  that  no  unfavorable  inference  is  to  be  drawn 
therefrom.     (Gen.  St.,  548;  Wharton's  Crim.  Ev.,  sec.  485.) 
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JNO.  S.  GAUNT  AND  P.  W.  HARDIN  for  appellee. 

The  evidence  by  an  expert  to  be  competent  must  be  based  not  upon 
his  observation  and  experience  in  particular  cases,  but  upon  a  hypothetical 
case,  and  he  must  have  knowledge  from  experience  of  the  particular  disease. 
(Lawson's  Expert  and  Opinion  Evidence,  126.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

The  appellant  was  indicted  in  the  Owen  Circuit  Court 
for  the  murder  of  Miss  lone  Kitson.  He  obtained  a 
change  of  venue  to  Franklin  county,  in  which  he  was 
tried  and  convicted  of  the  crime  charged,  and  his  pun- 
ishment was  fixed  at  confinement  in  the  penitentiary  for 
life.  From  the  judgment  overruling  his  motion  for  a 
new  trial  he  has  appealed. 

The  evidence  shows  conclusively  that  the  appellant, 
without  any  legal  excuse  or  mitigating  circumstances 
whatever,  shot  and  killed  Miss  lone  Kitson,  a  young  lady 
whose  hand  he  had  been  seeking  in  marriage,  and  she 
having  rejected  his  suit,. he,  in  revenge,  shot  and  killed 
her.  His  only  defense  before  the  jury  was  that  of  in- 
sanity. 

He  introduced  at  least  three  physicians  as  expert  wit- 
nesses for  him,  who  testified,  from  the  facts  proven  on 
the  trial,  that  he,  the  appellant,  at  the  time  he  shot  Miss 
Eitson,  was  insane,  the  nature  and  extent  of  which  ren- 
dered him  not  criminally  responsible  for  his  act.  On  the 
other  hand,  the  Commonwealth's  attorney  also  intro- 
duced expert  testimony,  which  was  to  the  eflfect  that  at 
the  time  of  the  shooting  the  appellant  was  not  insane. 

The  appellant,  in  addition  to  the  physicians  introduced 
by  him  as  experts,  offered  to  introduce  Dr.  Stewart,  an 
eminent  physician,  having  in  charge  the  Feeble-minded 
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Institute,  at  Frankfort,  Ky.,  as  an  expert,  in  his  behalf. 
The  trial  judge  sustained  the  objection  to  allowing  Dr. 
Stewai't  to  testify  as  an  expert.  The  Doctor  stated  that 
he  had  been  a  practicing  physician  for  twenty-eight  years, 
^nd  was  ''  competent  to  give  a  medical  opinion  as  to  in- 
sanity, and  to  diagnose  a  case  of  insanity;"  "that  he 
was  better  able  to  do  so  than  physicians  in  ordinary  prac- 
tice, though  they  may  have  studied  the  subject."  We  are 
.at  a  loss  to  know  why  the  trial  judge  ruled  that  the  Doc- 
tor was  not  competent  as  a  witness,  unless  it  was  upon 
the  ground  that  he  disclaimed  being  an  expert,  or  having 
treated  insanity  except  in  a  few  instances  in  connection 
with  his  medical  duties  as  physician  of  the  Peeble- 
juinded  Institute.  We  think  that  if  the  physician,  when 
^offered  as  a  witness,  is  able  to  state  that  he  has,  as  a  phy- 
sician, studied  the  disease  of  insanity  sufficiently  well  to 
give  a  medical  opinion  as  to  the  disease,  and  diagnose  the 
<;a8e,  he  is  a  competent  witness,  the  extent  of  his  expe- 
rience and  learning  going  alone  to  his  credibility.  Ac- 
cordingly, Dr.  Stewart  was  a  competent  witness.  We  do 
not  wish  to  be  understood  as  expressing  an  intimation  as 
to  the  importance  that  should  be  attached  to  expert  evi- 
dence of  this  sort,  or  that  any  importance  should  be 
attached  to  it,  but  the  law  does  recognize. such  evidence 
as  competent,  and  jurors  have  the  right  to  attach  such 
importance  to  it  as  they  may  deem  proper  under  the 
circumstances  of  each  case.  Here,  the  expert  evidence  in- 
troduced by  the  appellant  and  the  Commonwealth  was  con- 
flicting. Whether  or  not  the  evidence  of  Dr.  Stewart,  to 
the  effect  that  the  appellant,  at  the  time  of  the  shooting, 
was  insane,  would  have  turned  the  scale  ifi  his  favor  we 
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are  unable  to  determine;  it  is  sufficient  to  say,  that  it 
might  have  done  so,  and  unless  we  can  say,  from  all  the 
facts  and  circumstances  in  the  case,  that  it  is  clear  that 
the  rejection  of  the  evidence  did  not  prejudice  the  appel- 
lant's substantial  rights,  we  must  assume  that  the  rejec- 
tion of  the  evidence  did  prejudice  them. 

Dr.  Lawrence  was  introduced  by  the  Commonwealth, 
and  testified  as  an  expert,  to  the  effect  that  in  his  opinion 
the  appellant,  at  the  time  of  the  shooting,  was  sane. 
The  appellant  offered  to  contradict  him,  laying  the  proper 
foundation  therefor  by  showing  that  about  a  month  after 
the  killing  he  expressed  the  opinion  that  the  appellant 
was  insane  at  the  time  he  did  the  shooting.  The  trial 
judge  rejected  this  evidence.  The  opinion  of  Dr.  Law- 
rence, as  to  the  insanity  of  the  appellant,  was  competent 
evidence ;  it  was  as  competent  as  any  fact  proven  in  the 
case,  whatever  the  jury  might  have  thought  of  the 
ability  of  Dr.  Lawrence  to  form  a  correct  opinion  as  to 
the  appellant's  mental  condition ;  though  they  might 
have  had  the  utmost  confidence  in  his  ability  in  this  re- 
gard, yet  the  jurors'  suspicion  as  to  the  honesty  of  the 
Doctor's  opinion  would  necessarily  tend  to  weaken  its 
effect ;  or  their  want  of  confidence  in  the  honesty  of  his 
opinion  would  necessarily  destroy  its  effect.  Therefore  the 
appellant  had  the  right  to  prove  that  the  Doctor  had  ex- 
pressed a  different  opinion,  for  the  purpose  of  casting  a 
suspicion  upon  the  honesty  of  the  opinion  that  he  ex- 
pressed on  the  witness  stand,  or  of  destroying  its  effect 
inAoto. 

The  instructions  given  by  the  trial  judge  are  substan- 
tially correct. 

Vol.  88—38 
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The  appellant  asked  that  the  jury  be  instructed,  that 
if  they  believed  that  the  appellant,  at  any  time  prior  to 
the  shooting,  was  insane,  he  was  presumed  to  be  insane 
at  the  time  of  the  shooting;  in  other  words,  insanity, 
once  established,  was  presumed  to  continue,  unless  the 
contrary  appeared  from  the  proof  in  the  cause. 

If  it  be  established  that  a  person  was  insane  at  the 
time  he  committed  a  criminal  act,  it  does  not  follow  that 
the  establishing  of  that  fact  alone  entitles  him  to  an  ac- 
quittal. Something  more  must  appear,  to-wit,  that  by 
reason  of  his  insanity  he  did  not  know,  at  the  time  he 
committed  the  act,  right  from  wrong,  or,  if  he  did,  he 
had  not  sufficient  will-power  to  control  and  govern  his 
actions.  This  mental  condition  must  exist  at  the  time 
the  person  committed  the  criminal  act.  Insanity  must 
Mot  only  exist  at  the  time  the  act  was  committed,  but  it 
must  render  the  person,  at  said  time,  incapable  of  know- 
ing right  from  wrong,  or,  if  he  did  know  it,  insanity  must 
render  him  incapable  of  controlling  his  actions.  A  per- 
son may  be  shown  to  be  insane,  but  the  establishment 
#f  that  fact  does  not  carry  with  it  the  presumption  that 
he  was  not  criminally  responsible.  His  insanity  may  relieve 
him  from  contract  obligations,  but  he  will  be  criminally 
liable  unless  he  goes  further,  and  shows  that  it  was  so  vio- 
lent as  to  render  him  incapable  of  knowing  right  from 
wrong,  or,  if  knowing,  incapable  of  controlling  his 
actions.  Therefore,  conceding,  for  the  sake  of  argument, 
the  appellant's  proposition  to  be  true  in  the  abstract,  it 
does  not  follow  that  it  is  correct  as  applied  to  a  criminal 
case.  But  we  are  not  prepared  to  say  that  said  proposi- 
tion is  correct  in  any  case,  unless  the  insanity  is  estab- 
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lished  by  an  inquisition ;  in  which  case  the  presumption 
would  exist  and  control  in  civil  matters,  but  would  not 
control  in  criminal  matters  for  the  reasons  above  indicated. 
Evidence  of  insanity,  both  before  and  after  the  criminal 
act,  may  be  given  to  the  jury  for  the  purpose  of  enabling 
them  to  determine  whether  or  not  the  same  condition  of 
mind  existed  at  the  time  the  act  was  committed ;  but  no 
legal  presumption  arises  from  the  proof  of  previous  or 
after  insanity,  that  the  person  was  insane  at  the  time  he 
committed  the  criminal  act ;  but  the  jury  may  draw  such 
inferences  of  fact  from  these  conditions  as  they  may  deem 
proper. 

We  discover  no  errors  in  the  record  except  the  two 
above  named,  for  which  the  case  is  reversed  and  remanded, 
with  directions  to  grant  a  new  trial,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 


Caas  81— petition  EQUITY— Mat  4. 

Bull  V.  Sevier,  &c. 

APPEAL  FROM  LOUISVILLE  LAW  AND  EQUITY   COURT. 

1.  Th«  deed  of  an  infant  is  not  void,  but  voidable  merely. 

2.  Thb  doctrine  of  equitable  estoppel  is  applicable  to  married 

WOMEN  as  weU  as  to  persons  not  under  disability ;  therefore,  a  married 
woman  may,  by.  her  own  conduct,  deprive  herself  of  the  aid  of  a  court 
of  equity. 

An  infant  married  woman  executed  to  her  mother  a  deed  releasing  to 
the  mother  her  interest  in  certain  real  estate,  in  consideration  of  which 
the  mother  executed  to  the  daughter  a  deed  to  certain  other  real  estate. 
The  only  infirmity  in  the  daughter's  conveyance  arose  from  the  fact  that 
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she  was  an  infant.  After  the  daughter  arrived  at  age  the  mother, 
in  compliance  with  the  request  of  her  daughter's  husband,  executed  a 
new  deed,  correcting  a  call  in  the  deed  she  had  previously  executed  to 
her  daughter.  Thereafter  the  daughter  and  her  husband  sold  the  prop- 
erty thus  conveyed  by  the  mother  and  received  the  consideration  there- 
for. They  now  seek  by  this  action  to  recover  the  wife's  interest  in  the 
property  in  which  she  released  her  interest  by  the  deed  which  she  ex- 
ecuted to  her  mother  while  she  was  still  an  infant.  Held — That  the 
daughter  is  estopped  to  claim  an  interest  in  the  property  in  controversy. 
She  can  not  retain  the  benefit  received  by  her  and  yet  claim,  by  reason 
of  infancy,  what  she  gave  in  return. 
S.  Same. — The  fact  that  the  mother,  after  the  daughter  became  of  age,  for- 
gave her,  at  her  instance,  a  debt,  because  of  her  release  of  her  interest 
in  the  property  in  contest,  is  not  sufficient  to  operate  as  a  ratification 
by  the  daughter  of  her  deed  of  release.  It  was  not  an  act  of  sufficient 
dignity  to  do  so,  the  daughter  being  still  tLfeme  covert 

HARGIS  &  EASTIN  and  JOHN  C.  RUSSELL  for  appkllaxt. 

1.  The  deed  of  an  infant  married  woman  is  not  void,  but  voidable  only. 

(Phillips,  &c.,  V.  Green,  3  Mar.,  11). 

2.  Such  a  conveyance  may  be  ratified  by  the  infant  after  arrival  at  full 

age,  and  slight  acts  of  acknowledgment  are  sufficient  for  that  purpose. 

(Phillips,  &e.y  V.  Green,  6   Mon..  846;  Deason  v.  Boyd,  1  Dana,  46; 

Middleton  v.  Hodge,  6  Bush,  478. ) 
8.  The  right  of  an  infant  after  attaining  majority  to  disaffirm  such  contract 

must  be  actively  exercised,  and  it  can  not  thus  be  done   without  a 

return  of  the  consideration  received  therefor. 
4.  Having  received  and  retained  the  consideration,  the  grantor  is  estopped 

to  disaffirm  the   contract — although  a  married  woman.     (Connoly  ?. 

Branstler,  8  Bush,  702;  Wright  v.  Arnold,  14  B.  M..  517;  Davis  v. 

Tingle,  8  B.  M.,  643;  Baily  v.  Bamberger,  11  B.  M.,  114;  Petty  v. 

Roberts,  7  Bush,  418.) 

BARNETT,  MILLER   &   BARNETT   and   W.    K.  CARLISLE  for 

APPELLEES. 

1.  To  constitute  a  binding  ratification  there  must  be  a  previously  existing 

agreement  made  during  infancy,  and  the  ratification  must  be  in  writing. 
(Gen.  Stat.,  chap.  22,  sec.  1,  sub-sec.  2;  Stem  v.  Freeman,  4  Met.,  314.) 

2.  The  contracts  of  a  married  woman  are   void  and  not  the  subject  of 

binding  ratification.     (Robinson  v.  Robinson,  11  Bush,  178.) 
8.  An  inftAit  feme  toveri  can  not  be  compelled  to  make  restitution  unless  she 
received  the  consideration  paid  and  only  to  that  extent.     (Stewart  ^. 
Disher,  Rep.  Op.  1873.) 
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JDPGE   HOLT   DBLIVBRKD    THE    OPINION    O?    THE   COURT. 

This  is  an  unhappy  family  contest  between  the  mother 
upon  the  one  side,  and  the  daughter  and  her  husband 
upon  the  other. 

In  1870  a  valuable  house  and  lot  in  the  city  of  Louis- 
ville was  conveyed  to  the  appellant,  Mary  Bull,  then  the 
wife  of  John  Bull.  The  habendum  clause  of  the  deed 
reads  thus :  "  To  have  and  to  hold  said  property  unto 
"  the  said  Mary  Ann  Bull,  with  full  and  coijiplete  power 
"  in  her  to  dispose  of  the  same,  with  the  consent  of  her 
"  husband,  John  Bull,  either  Ijy  deed  or  last  will  and  tes- 
"  tament ;  but  in  the  event  said  property  is  not  thus  dis- 
'*  posed  of  by  said  Mary  Ann,  it  shall  pass  and  descend 
"to  her  children  by  said  John  Bull,  share  and  share 
"alike." 

The  husband  died  in  1875,  having  four  children  by  the 
wife,  to  wit:  Edward,  Robert,  Mary,  who  thereafter 
married  one  Snively,  and  the  appellee,  Ella,  who  married 
John  Sevier  on  June  11,  1877.  When  the  father  died, 
only  Edward  was  of  age.  • 

February  13,  1885,  the  appellant  brought  this  action, 
in  form  quia  timet,  against  all  of  her  children,  they  being 
then  all  of  age,  claiming  the  absolute  fee  in  the  property, 
and  asserting  that  they,  and  especially  Sevier  and  wife, 
were  claiming  some  interest  in  it.  Relief  was  asked 
against  all  of  them,  but  all  by  answer  disclaimed,  and 
consented  to  the  relief  sought,  save  Sevier  and  wife. 
They  by  answer  denied  the  appellant  had  any  interest 
in  the  property  save  a  life  estate,  and  claimed  a  one- 
fourth  remainder  interest  for  the  appellee,  Ella  Sevier. 
Their  answer  also  set  forth  the  date  of  their  marriage, 
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and  that  on  that  day  they  had  executed  to  the  appellant 
a  deed  of  release  of  ail  interest  in  the  property,  but  that 
it  had  been  procured  by  fraud  and  misrepresentation,  was 
without  consideration,  and  that  the  wife  was  then  an 
infant.  Its  cancellation  was  asked,  and  their  answer 
therefore  made  a  counter-claim  against  the  appellant. 
Thus  this  deed  was  first  introduced  into  the  record, 
and  the  appellees  asked  affirmative  relief  as  to  it.  There- 
after the  appellant  relied  upon  it  by  an  amended  petition ; 
and  by  reply  set  up  that  the  appellees  had  ratified  it  by 
various  acts  and  in  various  ways  (enumerating  them), 
after  Mrs.  Sevier  became  of  age. 

The  issues  were  fully  made  up  by  extended  pleading, 
and  upon  final  hearing  the  lower  court  dismissed  the 
petition  in  totOy  not  even  giving  relief  as  against  those 
who  had  confessed  the  appellant's  right  to  it.  It  held 
that  the  deed  of  release  by  Sevier  and  wife,  of  June  11, 
1877,  was  absolutely  void,  and  therefore  incapable  of  rat- 
ification. 

It  is  clear  that  Mrs.  Sevier  was  not  only  then  a  married 
woman,  but  an  infant.  The  contracts  of  a /erne  covert 
are,  in  general,  void.  As,  however,  she  may  bind  herself 
by  an  executed  deed,  so  she  may,  in  like  manner,  ratify 
one  made  by  her  when  an  infant. 

The  infirmity  in  this  conveyance  arose  from  the  fitet 
that  the  grantor  was  an  infant  when  it  was  executed,  and 
not  because  she  was  then  a  married  woman. 

The  deed  of  an  infant  is  not  void,  but  voidable.  This 
is  equitable  to  him,  and  has  been  generally  regarded  as 
the  settled  rule  ever  since  it  was  declared,  after  much 
consideration,  in  Zouch   v.   Parsons,   8  Burrows,  page 
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1794,  now  over  a  century  ago,  and  in  which  Lord  Mans- 
field, speaking  with  judicial  eloquence,  said  it  was  a  rule 
that  the  privilege  of  infancy,  "  which  is  given  as  a  shield, 
•*'and  not  as  a  sword,  never  shall  be  turned  into  an 
"offensive  weapon  of  fraud  or  injustice." 

Kent  says :  "  The  doctrine  of  the  case  of  Zouch  v. 
-^^  Parsons  has  been  recognized  as  law  in  this  country,  and 
^'it  is  not  now  to  be  shaken."     (2  Kent,  286.) 

Waiving  the  question  whether  the  appellant  was  origi- 
nally vested  with  an  absolute  fee,  or  whether,  after  the 
death  of  her  husband,  she  had  but  a  life  estate  in  the 
property,  we  will  proceed  to  consider  the  question  whether 
the  appellee,  Ella  Sevier,  has  since  her  arrival  at  majority 
ratified  the  deed  of  release  made  by  her  when  an  infant, 
*or  whether,  more  properly  speaking,  she  is  now  equitably 
estopped  from  relying  upon  her  infancy  at  the  time  of  its 
execution  and  from  setting  up  claim  to  an  interest  in  the 
property. 

It  appears  that  the  appellant,  shortly  after  the  death  of 
her  husband,  learned  that  there  was  at  least  a  cloud  upon 
her  claim  to  the  absolute  title  to  the  property.  She  then 
owned  some  land  upon  Fourth  street,  in  Louisville,  and 
it  is  claimed  by  her  that  thereupon  an  understanding 
was  had  between  her  and  her  four  children  that  she 
would  give  to  each  of  them  one  hundred  feet  front  of 
the  last  named  property,  and  they  were  to  release  to  her 
whatever  interest  they  had,  if  any,  in  the  house  and  lot, 
the  children  under  age  doing  so  as  they  became  of  age, 
or  the  daughters  upon  marriage,  if  it  should  occur  before 
their  majority,  it  being  supposed  that  under  the  will  of 
Iheir  father  they  were  to  be  regarded  as  then  of  age  as  to 
.their  property. 
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Prior  to  the  marriage  of  the  appellees,  one  or  two  of 
the  children  had,  in  pursuance  of  this  alleged  arrange- 
ment, released  their  interest,  if  any,  in  the  property,  the 
deeds  reciting  the  consideration  as  twenty-five  hundred 
dollars  cash,  when  in  fact  no  such  consideration  passed. 

The  appellant  claims  that  prior  to  the  marriage  of  the 
appellees  she  informed  Mr.  Sevier  of  this  arrangement; 
showed  him  a  deed  from  one  of  the  other  children,  and 
that  both  he  and  his  then  intended  wife  agreed  to  release 
her  interest,  if  any,  in  the  house  and  lot  upon  their 
marriage,  the  mother  conveying  to  the  daughter  the  one 
hundred  feet  of  ground  upon  Fourth  street. 

The  appellees  were  to  start  upon  an  extended  European 
tour  immediately  after  their  nuptials.  The  mother, 
therefore,  prepared  before  the  marriage  a  deed  of  release 
to  be  executed  by  them  for  any  interest  the  daughter 
had,  if  any,  in  the  house  and  lot,  the  form  of  the  convey- 
ance being  copied  from  a  deed  from  one  of  the  other 
children,  and  like  it  reciting  the  consideration  as  twenty- 
five  hundred  dollars  cash,  although  it  is  clear  no  such 
consideration  passed. 

She  also  had  her  attorney  prepare  a  deed  from  herself 
to  Mrs.  Sevier  for  the  Fourth  street  property ;  and  imme- 
diately after  the  marriage  ceremony  was  performed  they 
were  signed  and  acknowledged  by  the  proper  parties  at 
their  home,  the  county  court  clerk  being  there  for  that 
purpose. 

The  newly  married  couple  at  once  took  their  departure, 
and  were  absent  in  Europe  for  about  six  months.  Upon 
their  return,  family  disagreement  arose. 

Upon  the  side  of  the  appellees  it  is  denied  that  there 
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was  any  such  family  understanding  as  to  the  property  as 
above  stated. 

Mrs.  Sevier  does  not  testify;  but  her  husband  says 
that  he  understood  the  deed  of  release  was  executed  in 
consideration  of  some  indebtedness  upon  the  part  of  his 
wife  to  her  mother,  with  the  nature  of  which  he  was  un- 
acquainted ;  and  that  he  knew  nothing  of  the  execution  of 
the  deed  to  his  wife  to  the  Fourth  street  property  for 
probably  two  years  after  their  marriage.  In  short,  it  is 
claimed  by  the  appellees  that  it  was  a  gift  by  the  mother 
to  the  wife  ;  that  the  making  of  one  deed  did  not  enter 
into  the  consideration  for  the  other ;  and  that  this  being 
so,  anything  thereafter  done  by  the  wife,  as  to  the  Fourth 
street  property,  could  not  operate  as  a  ratification  of  the 
deed  of  release  or  estop  her  from  avoiding  it. 

It  is  needless  to  enter  into  a  detail  of  all  the  evidence. 
It  is  almost  impossible  to  account  for  all  that  was  done  by 
the  mother  and  children,  save  upon  the  hypothesis  that 
such  a  family  arrangement  as  is  claimed,  existed. 

Mrs.  Sevier  at  her  marriage  was  about  twenty  years 
old,  and,  of  course,  competent  to  understand  and  enter 
into  it.  Both  deeds  were  executed  at  the  same  time,  and 
the  attorney  who  was  present  at  their  execution,  testifies- 
that  both  were  then  delivered  to  Mr.  Sevier,  he  deliber- 
ately reading  the  one  made  to  the  mother.  She  also  && 
testifies,  and  is  to  some  extent  sustained  by  the  evidence 
of  her  son.  Opposed  to  this  testimony  is  the  evidence  of 
Mr.  Sevier ;  and  his  statement  that  he  knew  nothing  of 
the  deed  to  the  Fourth  street  property  until  perhaps  two 
years  after  its  execution,  is  contradicted  by  the  statements 
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of  his  answer  to  the  amended  petition,  and  which  was 
verified  by  him. 

The  conclusion  is  to  our  minds  irresistible,  that  the 
making  of  the  two  deeds  was  but  the  consummation  of  a 
previous  family  arrangement,  to  which  Mrs.  Sevier  was  a 
party,  and  that  the  making  of  the  one  deed  entered  into 
the  consideration  for  the  other. 

The  fact  that  the  appellant  did  not  in  her  original  peti- 
tion rely  upon  the  deed  of  release  to  her ;  also  that  the 
two  deeds  do  not  speak  of  an  exchange  of  property;  also 
that  Mrs.  Sevier  in  a  letter  to  her  mother,  written  after 
trouble  arose  between  them,  speaks  of  having  given  her 
mother  her  interest  in  the  house  and  lot,  together  with 
the  evidence  of  her  husband,  fail  by  all  odds  to  balance 
the  other  testimony  and  circumstances  appearing  in  the 
case,  which  show  that  the  appellees  must  have  known  of 
the  execution  of  the  deed  to  the  Fourth  street  property 
when  it  was  executed,  and  that  by  previous  understanding 
the  making  of  the  one  deed  entered  into  the  consideration 
for  the  other. 

This  being  the  question  upon  which  that  of  subsequent 
ratification  by  the  wife  or  equitable  estoppel  as  to  her 
hinges,  and  our  conclusion  being  adverse  to  her  upon  it, 
but  one  result  can  follow,  owing  to  what  has  subse- 
quently been  done  by  her. 

It  turned  out  that  the  deed  to  the  Fourth  street 
property,  by  reason  of  a  mistake  in  a  call,  did  not  inclose 
any  lot  and  failed  to  convey  any  property.  This  being 
discovered  after  the  wife  became  of  age,  her  husband,  as 
the  evidence  we  think  plainly  shows,  procured  the  execu- 
tion by  the  appellant  of  another  and  correct  deed. 
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It  is  true  the  action  of  the  husband  could  not  ratify 
the  deed  of  his  wife,  made  when  an  infant ;  but  the  evi- 
dence of  the  appellant,  and  which  is  uncontradicted, 
«how8  that  her  daughter  also  urged  the  making  of  the 
new  deed.  We  do  not  mean  to  determine,  however,  that 
this  action  upon  her  part,  she  not  being  then  sui  juriSy 
would  amount  to  a  ratification  of  her  deed.  It  is  unnec- 
essary to  the  determination  of  this  controversy  to  decide 
that  it  would  or  would  not.  It  is  merely  recited  as  one 
step  in  the  appellee's  conduct  leading  to  a  point  where 
she  could  no  longer  turn  and  ask  relief  of  a  court  of 
equity. 

The  fact,  too,  that  the  mother,  after  tha  daughter 
became  of  age,  forgave  the  latter  at  her  instance  a  debt 
owing  to  her,  because  of  the  release  the  daughter  had 
made  of  any  interest  in  the  house  and  lot,  would  not 
operate  as  a  ratification  of  the  deed.  It  was  not  an  act 
of  sufficient  dignity  to  do  so,  the  daughter  being  still  a 
feme  covert. 

It,  however,  appears  that  after  the  deed  of  correction 
had  been  made,  and  not  only  after  she  had  become  of 
age,  but  after  she  had  been  made  a  feme  sole  by  the  judg- 
ment of  a  court,  she  and  her  husband  sold  and  conveyed 
away  the  Fourth  street  lot,  and  received  the  considera- 
tion. 

No  offer  to  restore  the  status  quo  ante  has  been  made 
by  the  appellees  in  this  action  ;  and,  in  fact,  none  can  be 
made,  as  by  this  sale  they  put  it  out  of  their  power  to  do 
so ;  and  even  if  it  be  true,  as  claimed,  that  this  did  not 
operate  as  a  ratification  of  her  deed,  although  she  was 
then  sui  juris^  yet    she   is  beyond  question   equitably 
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estopped  from  now  claiming  an  interest  in  the  house  and 
lot  in  contest.  The  doctrine  of  equitable  estoppel  is 
applicable  to  married  women  as  well  as  those  not  under 
any  disability.  It  is  far-reaching,  and  is  applied  when  a 
party  is  seeking  an  inequitable  advantage,  which  in  view 
of  his  own  conduct  he  ought  not  to  obtain.  It  is  suffi- 
cient if  it  will  work  a  fraud  to  the  other  party.  Actual 
fraud  is  not  necessary.  A  married  woman  can  by  her 
own  conduct  deprive  herself  of  the  aid  of  a  court  of 
equity.  She  may  so  act  that  it  will  not  allow  her  to  say 
that  what  she  has  done  is  not  binding  upon  her. 

No  fraud  upon  appellant's  part  is  shown  ;  and  no  reason 
exists  which  authorizes  Mrs.  Sevier  to  retain  the  benefit 
received  by  her,  and  yet  claim  by  reason  of  infancy  what 
she  gave  in  return,  even  conceding  that  she  had  an  inter- 
est in  the  house  and  lot. 

To  permit  her  to  do  so  would  convert  the  protection 
afforded  by  the  law  to  those  under  disability  into  "an 
"  offensive  weapon  of  fraud  or  injustice." 

Judgment  reversed  and  cause  remanded,  with  directions 
to  render  a  judgment  giving  the  appellant  the  relief 
asked  in  the  original  petition. 
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88    o25 
APPEAL   FROM   LOUISVILLE    LAW   AND   EQUITY   COURT.  V^    3W 

1.  Repeal  of  statutes. — The  act  of  May  12,  1884,  entitled  "  An  act  to 

revise  and  amend  the  tax  laws  of  the  city  of  Louisville,"  was  only  an 
amendment  to  the  ordinary  tax  laws  of  the  city,  and  not  intended  to 
repeal  an  existing  charter  proyision  authorising  extraordinary  appro- 
priations of  money  by  the  consent  of  the  people  expressed  at  the  polls. 

2.  Absessments  for  street  improvements. — Where  one  portion  of  a  city 

has  improved  its  streets  by  taxing  the  owners  of  property  bordering  on 
the  improvement,  the  same  owners  can  not  be  taxed  to  improve  the 
streets  in  another  part  of  the  city  in  like  manner,  as  this  would  be 
unequal  taxation;  but  where  the  contingency  arises  requiring  an 
expenditure  for  the  improvement  of  the  great  and  principal  thorough- 
fores  of  a  city,  it  was  never  contemplated  that  the  owner  of  property 
bordering  on  the  improvement  should  incur  the  expense  if  it  would  re- 
sult in  the  virtual  confiscation  of  his  property  or  the  imposition  of  a 
burden  unequal  and  unjust,  and  in  such  a  case  the  city  council  may, 
when  authorized  by  the  charter,  resort  to  a  popular  vote  and  obtain, 
by  the  consent  of  those  to  be  taxed,  the  right  to  contract  such  a  debt 
as  is  necessary  to  make  the  improvement. 

3.  Same — Ordinances. — It  is  not  indispensable  to  the  validity  of  an  ordi- 

nance making  s  uch  extraordinary  appropriations  that  it  should,  in  express 
terms,  provide  how  and  by  whom  the  tax  to  pay  the  liability  thus 
created  shall  be  collected,  although  the  charter  provides  that  '<  provision 
shall  be  made  in  such  ordinance  to  levy  and  collect  an  annual  tax  upon 
such  estate  within  the  city  as  may  be  designated  by  the  council." 

4.  Same — Municipal  bonds. — It  is  no  objection  to  an  ordinance  provid- 

ing for  the  issual  of  municipal  bonds  that  it  gives  the  mayor  the  discre- 
tion to  sell  the  bonds  at  a  lower  rate  of  interest  than  that  fixed  in  the 
ordinance  if  he  can  do  so.  Such  a  provision  is  not  an  unauthorized 
delegation  of  legislative  power. 

5.  Same — Principal  and  agent. — Where  an  agent  protects  the  inteirest  of 

his  principal  by  making  a  better  bargain  than  authorized,  his  action  is 
to  be  sustained  because  for  the  interest  of  his  principal. 
^.  Injunction.— A  city  tax-payer  may  enjoin  the  issuing  of  illegal  bonds 
by  the  city,  both  for  his  own  protection  and  for  that  of  innocent  parties 
who  may  purchase  them. 
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LEWIS  N.  DEMBITZ  and  C.  B.  SEYMOUR  for  appellants. 

1.  A  distraint  for  taxes  may  be  enjoined  on  account  of  defects  in  the  tax 

proceedings  where  the  failure  to  enjoin  will  cause  the  negotiable 
securities  of  a  city  or  coun .y  to  come  to  the  hands  of  innocent  purchas- 
ers for  value.  (Harding  v.  Rockford,  65  111.,  90;  German  Savings 
Bank  v.  Franklin  County,  128  IT.  S.,  126;  Ferguson  v.  Landrum,  1 
Bush,  548;  Allison  v.  Louisville,  Harrod's  Creek  &  Westport  Railway 
Company,  9  Bush,  247.) 

2.  The  implied  power  of  the  council  to  borrow  money  otherwise  than  under 

express  authority  is  altogether  excluded  by  section  61  of  the  charter, 
which  is  not  a  tax  law,  and  which  is  not  repealed  by  the  tax  law  of 
1884,  or  by  any  other  statute. 
8.  The  reconstruction  of  public  ways  and  the  building  of  bridges  and 
sewers  are  net  **  appropriate  municipal  objects  "  within  the  meaning  of 
section  67  of  the  charter,  which  confers  the  power  to  borrow  money  for 
such  objects.  One  set  of  streets  can  not  be  improved  at  the  cost  of 
the  abutters,  and  other  streets  at  the  cost  of  the  whole  city.  Local 
taxation  must  be  uniform.     (Howell  v.  Bristol,  8  Bush,  493.) 

The  words  *<  appropriate  municipal  objects"  must  receive  their  mean- 
ing from  the  whole  charter  in  which  they  occur,  taken  altogether.  (City 
of  Covington  v.  McMickel's  Heirs,  18  B.  M.,  286;  Atkins  v.  Disintegrate 
ing  Company,  18  Wall,  302;  Commonwealth  v.  Plotte,  79  Pa.  St.,  164.) 

Municipal  powers  are  strictly  construed.  (Pillon  on  Municipal  Cor- 
porations, sees.  86,  91;  Murry  v.  Tucker,  10  Bush,  240;  Broadway 
Baptist  Church  v.  McAtee,  8  Bush,  508,  515;  Eniper  v.  City  of  Louis- 
ville, 7  Bush,  699;  Richter  v.  Hughes,  2  B.  &  C,  499;  City  of  Lafay- 
ette v.  Cox,  5  Ind.,  38.) 

Where  the  legislature  has  given  to  a  municipal  body  what  it  thinks 
sufficient  means  to  deal  with  a  subject,  all  other  modes  of  dealing  with 
it  are  presumably  excluded.  (Johnson  v.  City  of  Louisville,  11  Bush, 
527.) 
4.  The  powers  given  by  section  67  of  the  charter  to  borrow  money  payable 
beyond  the  current  year  is  made  to  depend  upon  the  levy  of  an  ade- 
quate tax  in  accordance  with  the  third  proviso  in  section  68.  (Gould  t. 
City  of  Paris,  Sup.  Ct.  of  Texas,  17  Amer.  &  Bug.  Corp.  Cases,  840.) 
And  as  the  power  to  levy  such  tax  has  been  taken  away  by  subsequent 
laws,  the  power  to  borrow  money  in  the  way  indicated  is  also  gone. 

The  tAxing  power  granted  by  the  third  proviso  of  section  68  was  re- 
pealed by  the  act  of  May  12,  1884,  known  as  "  An  act  to  revise  and 
amend  the  tax  laws  of  the  City  of  Louisville."  A  statute  covering 
the  whole  subject  repeals  all  former  statutes  on  the  same  subject. 
(Broaddus'  Adm'r  v.  Broaddus'  Devisees,  10  Bush,  290;  Gorham  v.  Luck- 
ett,  6  B.  M.,  147;  Morris  v.  Crocker,  13  How.,  U.  S.,  429:  Herron  v. 
Carson,  26  W.  Va.,  76;  Kibbe  v.  Ditto,  93  U.  S.  671,  678.) 


Digitized  by  VjOOQ IC 


Vol.  88.]  JANUARY  TERM,  1889.  527 


Frantz,  Jr.,  &c.,  v.  Jacob,  &c. 


5.  Assuming,  however,  that  the  borrowing  power  granted  to  the  council  in 
1870  coTcred  all  the  purposes  attempted  by  the  loan  ordinance,  and  as- 
suming, further,  that  the  taxing  power,  upon  which  this  borrowing  power 
must  rest,  is  not  taken  away  by  subsequent  legislation,  yet  the  ordinance 
is  bad  on  each  of  the  following  grounds : 

(a)  The  ordinance  contains  no  proyision  for  the  collection  of  the  tax, 
as  required  by  section  68  of  the  charter  of  1870. 

(6)  Want  of  certainty  in  defining  the  objects  to  which  all  the  proceeds 
of  the  loan  are  to  be  applied. 

(e)  In  leaying  it  to  the  discretion  of  the  mayor  as  to  whether  the 
bonds  shall  bear  four  or  five  per  cent,  interest,  and  in  leaying  it  to  him 
to  determine  how  many  bonds  are  to  be  «  bold." 

The  powers  devoWed  upon  the  council  can  not  be  delegated  to  others. 
(Hydes  &  Goose  ▼.  Joyes,  4  Bush,  464;  Henderson  ▼.  Lambert,  14  Bush, 
24;  Murray  v.  Tucker,  10  Bush,  240;  Dillon  on  Munic.  Corp.,  sec.  96; 
State  ex  reL  t.  Hauser,  68  Ind.,  174;  Birdsall  v.  Clark,  73  N.  Y.,  78; 
State  ex  rel.  Henderson  ▼.  Bell,  84  Ohio  St.,  194;  Buggies  v.  Collier,  48 
Mo.,  869;  City  of  St.  Louis  v.  Clemens,  48  Mo.,  895;  City  of  East  St. 
Louis  V.  Wherung,  60  III.,  28.) 

BKOWN,  HUMPHREY  &  DAVIE  for  appkllebs. 

1.  The  proTision  of  the  ordinance  leaving  it  to  the  of&cial  judgment  of  the 

mayor  to  determine  whether  the  bonds  should  bear  five  per  cent,  inter-^ 
est,  or  only  four  per  cent.,  was  a  necessary  and  usual  ministerial  discre- 
tion, in  order  that  the  bonds  may  be  marketed  to  the  best  advantage, 
and  did  not  render  the  ordinance  void.  (Omaha  Bank  v.  Omaha,  16  Ne- 
braska R.,  888;  Madison  v.  Richmond  &  Three  Forks  R.  R.,  80  Ky.,27. 
Hitchcock  V.  Galveston,  96  U.  S.,848;  Dillon  on  Mun.  Corp.,  8d  Ed.,  »ec. 
.96.) 

2.  The  case  of  Hydes  &.  Goose  v.  Joyes,  4  Bush,  464,  is  distinguishable  from 

this,  and  has  been  much  modified  by  later  cases.  (Nevin  v.  Roach,  86 
Ky.,602;  City  of  Covington  v.  Boyle,  6  Bush,  204.) 

8.  The  provision  of  the  ordinance,  that  as  soon  as  the  bonds  should  be  issued 
the  mayor  and  commissioners  of  the  sinking  fund  should  sell  them  all, 
or  any  part  of  them,  as  they  might  deem  best  for  the  interests  of  the 
city,  at  the  highest  price  that  they  might  be  able  to  obtain,  only  gave 
those  officers  a  proper  and  usual  ministerial  discretion,  and  was  neces- 
sary to  enable  them  to  market  the  bonds  in  such  quantities  and  at  such 
time  as  they  could  find  desirable  purchasers.  (Dillon  on  Mun.  Corp. ,  sec- 
tion 96.) 

4.  The  construction  sought  to  be  put  upon  the  ordinance  by  appellant,  and 
which  would  cause  it  to  make  no  provision  for  the  surplus  if  the  f  1,600, - 
000  of  bonds  sold  for  more  than  par,  is  unwarranted.  The  true  con- 
struction is  that  the  bonds  are  to  be  "  sold,"  and  that  the  *'  proceeds  '* 
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(whatever  the  proceeds  may  be)  shall  be  appropriated  to  the  purpose^ 
named.  An  ordinance  or  statute  mast,  if  possible,  be  so  construed  a? 
to  avoid  absurdity,  and  so  as  to  give  it  force  and  legality.  (Com.  v. 
Bailey,  11  Bush,  688;  Waller  v.  Martin,  17  B.  Mon.,  190.) 

.5.  The  objection  that  the  ordinance  is  void  for  failing  to  provide  how  or  by 
whom  the  taxes  shall  be  collected  to  pay  the  bonds,  is  unfounded.  That 
ordinance,  together  with  the  other  city  ordinances  and  statutes  to  be 
read  along  with  it,  show  Ml  provisions  for  such  collection  of  taxes. 
^  And  where  a  tax  is  provided,  and  no  special  provision  made  for  collect- 
ing it,  the  law  implies  tkat  it  is  to  be  collected  along  with  the  other 
taxes.  (Lucas'  Charter  and  Ordinances  of  Louisville,  pages  269,  265; 
Acts  1883-4,  vol.  2,  page  1274;  Oooley  on  Taxation,  1st  Edition,  page 
265,  note  6;  State  v.  Bremond,  88  Texas,  128.) 

'6.  The  city  charter  provides  two  systems  of  public  improvement.  The  one 
is  by  local  assessment,  or  taxation  on  separate  districts,  for  improve- 
ments in  that  district;  and  this  is  the  usual  and  ordinary  method,  and 
the  one  which  can  be  exercised  by  the  city  council  itself,  without  con- 
sulting the  people.  The  other  is  by  general  taxation,  or  by  pledging 
the  general  credit  by  the  issue  of  bonds.  But  this  second  method  can 
only  be  adopted  when  approved  by  a  vote  of  the  people.  The  first 
system  is  intended  for  the  ordinary  current  annual  improvements  and 
repairs.  The  second  system  is  intended  to  be  called  into  requisition 
only  in  special  emergencies.    (City  Charter  of  1870,  sections  67, 68, 69.) 

7.  The  fact  that  the  city  council  is  given  the  right  to  make  public  imt^rove- 

ments  at  the  cost  of  ao^acent  property  owners,  is  not  inconsistent  with, 
but  is  only  cumulative  to,  the  general  right  of  the  city  to  make  such 
improvements  by  sale  of  bonds  to  be  paid  by  general  taxation.  (Cooley 
on  Taxation,  1st  Ed.,  416,486;  Dillon  on  Mun.  Corp.,  sees.  747,752, 
810;  Gumming  v.  Mayor,  11  Paige,  600;  Oakland  Co.  v.  Rier,  62  Cali- 
fornia, 276;  Bradley  v.  McAtee,  7  Bush,  667;  Town  of  Versailles  v. 
Versailles  Turnpike,  8  Ky.  Law  Reporter,  704;  City  of  Lou.  v.  Hyatt,  5 
B.  Mon.,  202;  City  of  Bowling  Green  v.  Guffield,  6  B.  Mon.,  226;  Kaye 
V.  Hall,  13  B.  M.,  466;  Kearney  v.  Covington,  1  Met.,  343.) 

8.  The  provision  of  the  city  charter  of  1870  authorizing  the  city  upon  a 

popular  vote  taken  to  make  public  improvements  by  the  sale  of  bonds 
to  be  paid  by  general  taxation,  was  not  repealed  by  the  charter  amend- 
ment of  May  12, 1884.  That  act  of  1884  only  related  to  current  annual 
taxation  by  the  city  council.  Implied  repeals  are  not  favored.  (Court- 
ney V.  Louisville,  12  Bush,  424;  Com,  v.  Weller,  14  Bush,  218.) 

JUDGE  PRYOR  delivered  the  opinion  of  the  court. 

This  action  was  instituted  in  the  Louisville  Law  and 
Equity  Court  by  the  appellant,  who  is  a  resident  of  that 
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eitjj  and  a  tax-payer,  to  enjoin  the  mayor  and  council 
from  issuing  $1,500,000  of  bonds,  in  accordance  with  the 
popular  will,  ascertained  at  an  election  held  for  that 
purpose,  and  by  virtue  of  an  ordinance  under  which  the 
submissioi)  was  made.  No  question  is  raised  as  to  the 
passage  of  the  ordinance,  or  the  election  held  under  it,  but 
it  is  claimed  that  so  much  of  the  city  charter  as  authorized 
such  an  appropriation,  with  the  consent  of  the  people  or 
otherwise,  was  repealed  by  an  act  approved  May  12, 1884, 
entitled  "  An  act  to  revise  and  amend  the  tax  laws  of  the 
city  of  Louisville.'^  Section  67  of  the  charter  of  1870 
authorized  the  city  to  borrow  money,  and  to  give  or  loan 
the  credit  of  the  city  in  aid  of  any  person  or  corporation, 
for  appropriate  municipal  objects. 

Section  68  provides  the  condition  upon  which  the  city 
•council  may  contract  debts  and  liabilities  in  behalf  of 
the  city  beyond  the  amount  of  revenue  of  the  current 
fiscal  year,  and  payable  within  or  beyond  such  year.  The 
ordinance  authorizing  the  creation  of  the  liability  must 
be  published  in  the  newspapers  of  the  city,  as  required 
by  section  68 ;  it  must  be  approved  by  a  majority  of  the 
votes  cast  for  it  by  the  qualified  voters  of  the  city.  Th* 
aggregate  vote  for  and  against  the  ordinance  must  not  be 
less  than  one-fourth  the  aggregate  vote  at  the  last  pre- 
cediug  general  election  for  city  or  State  purposes.  Pro- 
vision shall  be  made  in  said  ordinance  for  levying  and 
collecting  the  annual  tax  "  upon  such  estate  as  may  be 
"  designated  by  the  council,  sufficient  to  pay  the  interest 
"  on  such  debt  or  liability  as  the  same  shall  become  due, 
"and  to  discharge  the  principal  thereof  at  maturity.'' 

The  right  of  the  tax-payer  to  enjoin,  in  order  to  pre- 
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vent  the  issuiug  of  these  bonds,  if  illegal,  both  for  his 
own  protection  and  that  of  innocent  parties  who  may 
purchase  them,  is  not  now  an  open  question ;  and  if  this 
law  under  which  the  appropriation  was  made  by  the  city, 
and  approved  by  the  popular  vote,  was  repealed  by  the 
act  of  May  12,  1884,  th*e  injunction  should  have  been 
perpetuated. 

By  an  act  approved  March  11, 1884,  under  the  title  of 
*'An  act  to  designate  certain  persons  to  prepare  new 
assessment  and  revenue  laws  for  the  city  of  Louisville,*' 
the  legislature  selected  those  learned  in  the  law  to  pre- 
pare and  formulate  a  complete  system  of  laws  ^'regulcU- 
trig,  in  all  respects,  the  assessment  of  property  and  chases 
in  action,  the  duties  of  all  assessing  and  collecting  officers, 
the  time,  terms  and  manner  of  the  payment  of  taxes,  and 
the  compensation  to  be  allowed  officers  charged  with  the 
raising  and  collection  of  the  revenue" 

The  act  of  May  12,  1884,  was  the  product  of  the  minds 
of  one  or  more  of  the  persons  named  in  the  act  of  March 
11,  1884,  and  is  aptly  and  skillfully  drawn  with  a  view, 
not  of  making  a  new  charter,  or  of  embodying  all  the 
laws  on  the  subject  of  taxation  applicable  to  the  city,  but 
of  revising  and  reforming  the  mode  of  collecting  and  im- 
posing taxation  to  meet  the  ordinary  annual  expenditures 
of  the  city  government.  The  framers  of  that  act  saw 
the  changes  essential  to  the  proper  mode  of  enforcing 
and  collecting  such  revenue,  and  no  allusion  is  made, 
either  in  the  act  in  question  or  by  the  legislature,  to  the 
right  of  the  city  council  to  make  extraordinary  appro- 
priations, other  than  for  the  revenue  proper,  by  the  con- 
sent of  the  people  expressed  at  the  polls;  in  fact,  the 
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power  to  make  such  appropriations  having  been  taken 
from  the  council  and  confided  to  the  people,  was  not  the 
proper  subject  for  consideration  in  discussing  the  plan  to  * 
be  adopted  for  enforcing  the  collection  of  the  annual  tax. 
It  was  not  the  imposition  of  a  tax  simply  to  defray  the 
ordinary  expenses  of  the  city,  but  the  question  addressed 
to  the  voter  is,  Shall  the  council  or  the  city  make  con- 
tracts for  improvements  municipal  in  their  character, 
that  creates  a  liability  on  your  property  to  be  enforced 
by  taxation?  The  Annual  taxation  as  provided  by  the 
original  charter,  and  by  the  amendment  of  May  12,  1884, 
might  be  entirely  inadequate  to  repair  the  public  build- 
ings of  the  city,  or  to  reconstruct  the  streets  that  are  worn 
out  by  constant  travel,  or  the  prosperity  of  the  city  might 
demand  a  large  expenditure  essential  to  the  health  of  its 
citizens,  or  their  comfort  and  convenience,  and  for  such  rea- 
sons section  68,  of  the  charter  of  1870,  has  been  left  un- 
touched, that  the  city  authorities  may  be  able  to  meet 
any  such  emergency  by  the  consent  of  the  quahfied  voters. 
We  do  not  mean  to  adjudge  that  where  a  system  of 
street  improvements  has  been  adopted,  and  the  west- 
ern portion  of  the  city  has  improved  its  streets  by  taxing 
the  owner,  that  this  same  owner  may  be  taxed  to  im- 
prove the  streets  in  the  eastern  part  of  the  city  in  like 
manner.  This  would  be  unequal  taxation,  and  open  to 
constitutional  objection ;  and  while  that  system,  produc- 
ing equality  and  uniformity  in  imposing  such  burdens, 
should  be  adhered  to,  when  streets,  sewers,  etc.,  be- 
come so  much  out  of  repair  as  the  improvement,  if  made 
at  the  expense  of  the  property  owner,  would  result  in  a 
virtual  confiscation  of  his  property,  or  in  the  imposition 
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of  a  burden  unequal  and  unjust,  yet  it  is  manifest  the 
council  may  resort  to  the  popular  vote,  and  obtain,  by 
the  consent  of  those  to  be  taxed,  the  right  to  contract 
such  a  debt  as  is  necessary  to  make  the  improvement.  If 
it  is  a  municipal  purpose  to  which  the  money  is  to  be  ap- 
plied by  the  sale  of  these  bonds,  we  perceive  no  objection 
to  the  ordinance,  or  the  proceeding  under  it,  as  it  can  not 
well  be  doubted  that  the  reconstruction  of  streets,  sewers, 
etc.,  belong  to  the  municipality,  and  it  is  the  duty  of  the 
council  to  see  that  they  are  opened  and  kept  in  order  for 
the  public  convenience.  When  the  contingency  arises 
requiring  an  expenditure  for  the  improvement  of  the 
great  and  principal  thoroughfares  of  a  city,  it  was  never 
contemplated  that  the  owner  should  incur  the  expense  if 
the  burden  was  such  as  would  take  from  him  his  prop- 
erty instead  of  improving  it,  and  in  such  cases  resort 
should  be  had  to  the  provisions  of  section  68,  and  the 
improvements  made,  should  the  voters  favor  the  ordi- 
nance, for  by  their  votes  they  express  a  willingness  to  be 
taxed.  K  the  owner  should  be  taxed  in  the  ordinair 
mode  so  as  to  make  the  improvement  bordering  on  his 
property  liable  for  its  value,  and  to  an  extent  that  would, 
in  effect,  confiscate  his  property,  he  would  at  once  re- 
ceive the  protection  of  the  Chancellor ;  and  with  section 
68  of  the  charter  of  1870  repealed,  the  growth  and  prog- 
ress of  a  great  city  would  be  cliecked,  and  no  remedy 
left  either  the  city  authorities  or  the  people  to  avoid  the 
result.  We  think  it  plain  that  the  act  of  May  12, 1884, 
wab  only  an  amendment  to  the  ordinary  tax  laws  of  the 
city,  and  that  neither  the  framers  of  that  act  nor  the 
legislature  considered,  in  its  adoption,  section  68  of  the 
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charter  of  1870.  (City  of  Louisville  v.  Hyatt,  Ac.,  5  B.  M., 
199;  Broadway  Baptist  Church  v.  McAtee  &c,,  8  Bush, 
508;  Oakland  Paving  Co.  v.  Rier,  52  California,  270; 
Gumming  v.  Mayor,  Ac,  11  Paige,  600.)  The  right  or 
the  extent  of  taxation  by  the  city  council  is  limited  by 
the  act  of  May  12,  1884,  and  when  an  appropriation  ex- 
ceeding the  ordinary  amount  necessary  for  the  revenue 
proper,  and  payable  in  the  same  or  in  a  different  year^ 
becomes  necessary,  it  can  only  be  done  by  the  consent  of 
the  qualified  voters  of  the  city. 

This  case  is  unlike  that  of  Broaddus'  Devisees  v.  Broad- 
dus'  Heirs,  10  Bush,  299.  In  that  case  the  object  of  the 
framers  of  the  General  Statutes  was  to  embrace  in  them  all 
statutory  enactments  of  a  general  character,  and  in  this 
case  the  purpose  was  to  revise  and  amend  the  tax  laws  of 
the  city,  and  has  no  reference  to  such  contracts  and  liabili- 
ties mentioned  in  section  68,  that  may  be  entered  into  by 
the  council  with  the  consent  of  the  people,  although  taxa- 
tion must  necessarily  be  resorted  to  in  order  to  a  com- 
pliance with  such  contracts. 

Other  objections  are  made  to  the  validity  of  the  pro- 
ceedings by  the  council  that  are  more  technical  than  sub- 
stantial, and  afford  no  grounds  for  the  injunction.  It  is 
urged  that  the  discretion  vested  in  the  mayor,  as  to 
whether  th^  bonds  shall  bear  interest  at  five  or  four  per 
cent.,  is  a  delegation  of  legislative  power,  and  therefore 
the  ordinance  is  void.  The  council  had  fixed  the  maximum 
rate  of  interest  at  five  per  cent.,  but  said  to  the  mayor,  if 
you  can  sell  the  bonds  at  a  lower  rate  of  interest,  it  is  your 
duty  to  do  so.  The  object  of  the  ordinance  is  to  raise  this 
large  sum  of  money,  to  be  expended  for  municipal  pur- 
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poses.  The  amount  is  fixed,  and  the  purpose  of  the  ex- 
penditure is  expressed  in  the  ordinance,  and  there  is  no 
reason  for  holding  the  act  of  the  mayor,  who  is  the  mere 
agent  of  the  council  or  the  city,  ultra  vires  ^  because  h« 
makes  a  better  bargain  than  that  contemplated  by  the  ordi- 
nance. If  the  agent  exceeds  the  authority  given  him,  by 
making  the  bonds  bear  a  larger  rate  of  interest  than 
authorized  by  the  ordinance,  his  act  would  be  void ;  but 
when  he  protects  the  interest  of  his  principal,  by  making 
A  better  bargain  than  authorized,  his  action  is  to  be 
sustained,  because  it  benefits  the  party  for  whom  he  is 
acting.  This  court,  in  the  case  of  the  Madison  County 
Court  V.  Richmond,  Irvine  &]  Three  Forks  Railroad  Co.. 
80  Ky.,  16,  held,  when  the  order  of  the  county  court  pro- 
vided the  bonds  to  be  issued  should  bear  eight  per  cent, 
interest,  and  its  action  approved  by  the  people,  and  the 
bonds  were  issued  bearing  six  per  cent.,  by  the  countr 
judge,  that  the  act  being  beneficial  to  the  tax-payer,  and 
the  company  to  whom  the  subscription  was  made  mak- 
ing no  objection,  the  bonds  were  valid. 

Dillon,  in  his  work  on  Municipal  Corporations,  section 
96,  says :  "  But  the  principle  that  municipal  powers  or 
^'  discretion  can  not  be  delegated  does  not  prevent  a  oor- 
^'  poration  from  appointing  agents  and  empowering  them 
*'  to  make  contracts,  or  from  appointing  conmiittees  and 
"  investing  them  with  duties  of  a  ministerial  or  administra- 
"  tive  character."  See,  also,  Hitchcock  v.  Galveston,  96 
U.  S.,  341. 

The  case  of  Hydes  &  Q-oose  v.  Joyes,  4  Bush,  464, 
was  where  the  authority  vested  in  the  engineer  by  the 
council,  authorized  him  to  determine  what  part  of  the 
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sidewalks  should  be  paved  and  graded.  There  was  uo 
ordinance  directing  the  improvement  made,  but  the 
entire  matter  left  to  the  discretion  of  the  engineer  to  say 
whether  any  should  be  made.  In  Nevin  v.  Roach,  &c., 
86  Ky.,  492,  the  council  ordered  that  the  carriage-way 
should  be  constructed,  but  left  it  to  the  engineer  to  say 
in  what  part  of  the  street  it  should  be  located.  The  case 
of  the  City  of  Covington  v.  Boyle,  &c.,  6  Bush,  204,  was 
distinguished  from  Hydes  &  Goose  v.  Joyes  for  the  same 
reason.  In  the  latter  case  the  engineer  was  left  to  say 
whether  the  improvement  should  be  made,  and  in  the 
other  cases  the  improvement  was  ordered,  but  the  man- 
ner of  its  execution  was  left  to  the  engineer. 

The  mayor  and  commissioners  of  the  sinking  fund 
were  authorised  to  sell  these  bonds,  and  such  a  discre- 
tion was  properly  confided  to  them,  and,  for  the  reasons 
already  given,  was  not  an  unauthorized  delegation  of 
power. 

In  the  68th  section  of  the  charter  of  the  city  a  clause 
is  found  saying,  that  '^  provision  shall  be  made  in  such 
**  ordinance  to  levy  and  collect  an  annual  tax  upon  such 
"  estate  within  the  city  as  may  be  designated  by  the  coun- 
"  cil."  It  is  argued  that  this  provision  requires  the  ordi- 
nance, in  express  terms,  to  provide  the  manner  and  by 
whom  the  tax  shall  be  collected.  The  ordinance  in  this 
•case  does  provide -^Hhat  a  tax  of  fifteen  cents  on  each 
"  $100  worth  of  property  in  the  city  of  Louisville,  which 
*'is  liable  by  law  to  be  taxed  for  the  support  of  public 
'^schools,  is  ordered  to  be  levied  annually  until  said 
^'  bonds,  principal  and  interest  are  paid.'*  The  manner 
in  which  taxes  are  <eollected  is  fully  provided  for  in  the 
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charter  of  the  city,  and  the  manifest  intent  of  this  clause^ 
in  section  68,  was  to  prevent  an  appropriation  of  the 
money,  and  a  sale  of  the  bonds  to  raise  it,  without  mak- 
ing any  provision  for  its  payment ;  and  independent  of 
the  provision  made,  it  seems  to  us  that  the  council,  by  a 
subsequent  ordinance,  could  proceed  to  have  the  taxes 
collected  as  other  taxes  are  in  the  city,  and  that  the  tax- 
payer can  not  rely  on  such  an  omission .  for  the  purpose 
of  invalidating  the  entire  ordinance.  We  perceive  no 
valid  objection  to  the  issuing  of  these  bonds.  The  or- 
dinary revenue  derived  from  the  annual  imposition  of 
the  tax  that  the  council  may  impose  without  consult- 
ing the  people  of  the  city  is  not  more  than  sufficient  to- 
defray  the  current  and  usual  expense  of  the  city  govern- 
ment, and  when  appropriations  are  made  for  improve- 
ments that  require  large  expenditures  of  money,  it  has 
been  provided  that  the  voters  of  the  city  shall  impose  or 
approve  the  burdens  before  the  property  of  the  citizen  can 
be  taxed.  It  is  not  questioned  that  the  city  may  appropri- 
ate money  in  aid  of  other  corporations  by  the  popular  vote- 
on  the  idea  of  benefits  received,  in  the  event  section  68  is^ 
still  in  force ;  and  it  would  be  a  singular  construction  of  the 
charter  to  concede  the  legality  of  such  an  ordinance,  and 
at  the  same  time  deny  to  the  council  the  right  to  appro^- 
priate  the  means,  by  the  consent  of  the  people,  to  the  con- 
struction or  reconstruction  of  improvements  so  essential 
to  the  growth  and  prosperity  of  the  city ;  and  to  go- 
further,  and  hold,  as  we  are  asked  to  do  in  this  case,  that 
there  is  an  implied  repeal  of  section  68,  by  reason  of  the 
amendment  and  revision  of  the  tax  laws  in  May,  IBS*,, 
would  be  an  usurpation  of  power  belonging  to- the  legist- 
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lative  department  of  the  government,  that  was  never  at- 
tempted to  be  exercised  when  the  amendment  in  question, 
was  adopted. 

The  judgment  below  is  affirmed. 


Cask  88— INDICTMENT— May  7. 

Hardesty  v.  Commonwealth. 

APPEAL   rROM    DAVIKSS   CIRCUIT   COURT. 

Right  of  defendant  in  criminal  case  to  a  continuance. — Where  the- 
defendant  in  a  criminal  case  makes  a  motion  for  a  continuance  at  the 
same  term  at  which  the  indictment  is  found,  upon  the  ground  that 
material  witnesses  are  absent,  the  Commonwealth  can  not  force  him 
into  a  trial  unless  it  admits  the  facts  stated  in  the  affidavit  to  be  true, 
provided  the  affidavit  shows  the  materiality  of  the  testimony  of  the 
absent  witnesses.  And  this  rule  applies,  although  the  motion  for  a 
continuance  is  based  upon  the  affidavit  of  a  person  other  than  the 
defendant.  But  the  court  does  not  intimate  an  opinion  as  to  the  val- 
idity of  the  statute  allowing  the  Commonwealth  to  force  the  defendant 
into  trial  in  other  cases  upon  the  admission  of  the  affidavit  for  a  con- 
tinuance as  the  deposition  of  the  absent  witness. 

SWEENEY,  ELLIS  &  SWEENEY  for  appellant. 

1.  At  the  first  term  of  the  court  at  which  an  indictment  is  called  for  trial,  the 

defendant  is  entitled  to  a  continuance  on  making  affidavit  of  the  absence 
of  a  material  witness,  unless  the  Commonwealth  will  admit  the  truth  of 
statements  to  which  it  is  stated  the  absent  witness  will  testify.  (Crim- 
inal Code,  sec.  189;  Civil  Code,  mcs.  815,  345,  19U;  Nichols  v.  Com- 
monwealth, 11  Bush,  577.) 

2.  A  person  other  than  the  defendant  may  make  such  affidavit.     (State  v- 

Beckley.  4  Southwestern  Kept.,  24.) 

3.  If  at  any  time  during  the  trial  it  is  made  to  appear  to  the  court  that  there 

are  reasons  to  believe  that  the  defendant  was  insane  at  the  time  of  the 
commission  of  the  ofifense,  it  is  the  duty  of  the  court  to  suspend  the 
trial  and  cause  an  inquest  to  be  held. 


Digitized  by  VjOOQIC 


538  KENTUCKY  REPORTS.  [Vol.  88. 

Hardesty  v.  Commonwealth. 


4.  The  test  of  insanity  in  criminal  cases  is  whether  the  accused  had  sufficient 
reason  to  know  right  from  wrong,  and  sufficient  power  of  control  to 
govern  his  actions.  (Graham  y.  Commonwealth,  16  B.  M.,  587;  Smith 
Y.  Commonwealth,  1  Duvall,  224.) 

P.  W.  HARDIN  AKD  JOE  HAYCRAFT  for  appellee. 

Sanity  is  presumed  by  the  law  and  is  only  overcome  by  a  preponderance 
of  evidence  in  defendant's  behalf.  fl6  B.  M.,  591;  5  Bush,  365;  1  DuTall. 
225.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

At  the  same  term  of  the  Daviess  Circuit  Court  at 
which  the  appellant  was  indicted  for  the  crime  of  murder 
he  was  tried  and  convicted  of  said  charge.  His  only 
defense  was  that  of  insanity.  He  made  a  motion  for  a 
continuance  of  his  case,  based  upon  the  affidavit  of  John 
B.  Hardesty,  which  disclosed  the  fact  that  the  appellant, 
owing  to  his  insanity,  was  not  competent  to  make  the 
affidavit;  that  he  was  entitled  to  the  presence  of  a  number 
of  persons  who  were  within  the  jurisdiction  of  the 
court,  whom  process  had  failed  to  bring  before  the  court, 
to  testify  for  him  in  reference  to  his  insanity,  all  of  whom 
would  state  that  at  the  time  he  committed  the  act  com- 
plained of  by  the  Commonwealth,  he  was,  owing  to  the 
diseased  condition  of  his  mind,  not  criminally  responsible 
for  it.  It  is  not  denied  that  the  affidavit  presented  facta 
material  to  the  establishment  of  the  defense  of  insanity, 
and,  if  true,  would  entitle  the  appellant  to  an  acquittal. 
At  the  time  the  motion  was  acted  on  by  the  court  some 
of  the  witnesses  mentioned  in  the  affidavit  were  present; 
the  others  were  yet  absent  whose  testimony  was  material, 
and  on  account  of  the  absence  of  which  the  appellant 
was  entitled  to  relief,  which  relief,  he  contends,  was  that 
of  a  continuance  of  the  case  until  the  next  term  of  court, 
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or  a  trial  at  the  present  term  only  upon  the  condition 
that  the  Commonwealth  admitted  the  statements  in  refer- 
ence to  what  the  absent  witnesses  would  prove  to  be  true ; 
but  the  Commonwealth's  attorney  not  consenting  to  the 
latter  proposition,  but  consenting  to  admit  the  statements 
as  to  what  these  witnesses  would  prove  as  their  deposi- 
tions, the  court  decided  that  this  was  all  he  need  admit, 
and  forced  the  appellant  into  trial. 

Section  315  of  the  Civil  Code  provides,  in  substance, 
that  a  motion  to  continue  a  case  on  account  of  the  absence 
of  witnesses,  can  be  made  only  upon  affidavit,  showing 
what  facts  the  witnesses  will  prove,  their  materiality,  and 
that  due  diligence  has  been  used  to  obtain  the  witnesses, 
etc.  If,  however,  the  adverse  party  will  consent  that  the 
affidavit  may  be  read,  on  the  trial,  as  the  depositions  of 
the  witnesses,  the  trial  shall  not  be  postponed,  etc. 

Section  189  of  the  Criminal  Code  provided,  in  sub- 
stance, that  the  provisions  of  the  Civil  Code  in  regard 
to  the  postponement  of  trials,  should  apply  to  the  post- 
ponement of  prosecutions,  on  the  application  of  the 
defendant,  except  that  if  the  ground  of  the  application 
for  a  continuance  was  the  absence  of  a  material  witness, 
'^and  the  defendant  made  affidavit  as  to  the  facts  that 
"  such  witness  would  prove,  the  continuance  should  be 
"granted  unless  the  attorney  for  the  Commonwealth 
"  admitted,  upon  the  trial,  that  the  facts  were  true." 

The  act  of  the  15th  of  May,  1886,  repealed  that  part 
of  the  foregoing  section  that  required  the  Common- 
wealth's attorney  to  admit  the  facts  stated  in  the  affidavit 
as  true  as  a  condition  of  forcing  the  defendant  into  trial 
at  the  term  at  which  the  affidavit  was  tendered,  and 
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enacted,  in  substance,  in  its  stead,  that  the  court  should, 
unless  it  was  of  the  opinion  that  the  ends  of  justice  re- 
quired otherwise,  allow  the  Commonwealth's  attorney  to 
admit  the  statements  to  be  read  on  the  trial  as  the  wit- 
ness* deposition,  unless  the  motion  for  a  continuance 
was  made  at  the  term  of  court  at  which  the  indictment 
was  found ;  in  which  case  section  189  applied,  requiring 
the  facts  to  be  admitted  as  true. 

It  is  to  be  observed  that  the  language  of  section  315  of 
the  Civil  Code  does  not  confine  the  right  to  make  the 
affidavit  for  a  continuance  to  the  party  to  the  action,  but 
it  seems  that  the  affidavit  of  any  person  professing  to  be 
informed  as  to  the  facts  that  the  absent  witnesses  will 
state,  may  be  the  basis  of  the  motion,  wherqas  the  lan- 
guage of  section  189  of  the  Criminal  Code  requires  the 
affidavit,  in  order  to  require  the  Commonwealth's  attorney 
to  admit  it  as  true,  and  not  as  a  deposition,  to  be  made 
by  the  defendant  himself.  The  court  seemed  to  take 
hold  of  this  distinction  in  the  language  of  the  two  sec- 
tions and  to  hold  that  as  the  affidavit  was  not  made  by 
the  defendant  himself,  section  189  requiring  the  affidavit 
to  be  admitted  as  true,  not  as  a  deposition,  did  not  apply ; 
but  that  section  315,  allowing  the  affidavit  for  an  absent 
witness,  in  view  of  the  fact  that  the  act  of  May,  1886, 
was  expressly  made  not  to  apply  to  a  motion  for  a  continu- 
ance at  the  term  at  which  the  indictment  was  found,  did 

apply. 

The  language  of  the  act  of  May  15,  1886,  does  not 
confine  the  right  to  make  an  affidavit  for  a  continuance 
to  the  defendant,  but  authorizes  any  person  that  may 
be   informed  as  to  the  facts  that  the  absent  witnesses 
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will  prove,  to  make  the  affidavit.  This  affidavit  the  Com- 
monwealth's attorney  may,  according  to  the  act,  admit  as  a 
deposition,  and  proceed  to  trial,  unless  the  court  shall 
be  of  the  opinion  that  the  ends  of  justice  require  it  to  be 
admitted  as  true,  which  the  Commonwealth's  attorney 
must  do  or  submit  to  a  continuance  of  the  case ;  but  if 
the  motion  is  made  for  a  continuance,  based  upon  an  affi- 
davit, though  made  by  a  person  other  than  the  defend- 
ant, showing  what  the  absent  witnesses  will  prove  and  its 
materiality,  at  the  same  term  of  court  at  which  the  indict- 
ment was  found,  the  Commonwealth's  attorney  can  not 
force  the  defendant  into  trial  at  said  term,  unless  he 
admits  the  facts  stated  in  the  affidavit  to  be  true. 

The  language  of  the  act,  supra^  suggests  this  meaning, 
and  the  light  of  reason  reflects  precisely  this  meaning 
upon  the  act,  for  it  was  doubtless  remembered  by  the  law- 
makers that  the  accused  in  a  criminal  prosecution  was 
entitled  "  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,"  and  that,  as  a  general  rule,  he  could 
not,  at  the  term  of  court  at  which  he  was  indicted,  avail 
himself  of  all  the  processes,  compulsory  and  otherwise, 
that  the  law  allowed  him  for  obtaining  the  presence  of 
his  witnesses  at  the  trial,  and  that  he  was  entitled  to  a 
reasonable  opportunity  to  exhaust  these  processes  to 
obtain  the  attendance  of  his  witnesses ;  therefore,  to  allow 
him  this  opportunity,  the  act  provides  that  the  Common- 
wealth shall  not  force  the  accused  to  trial  at  the  term  of 
court  at  which  he  is  indicted,  unless  it  admits  the  facts 
stated  in  his  affidavit  to  be  true,  of  which,  owing  to  its 
conclusiveness  in  his  favor,  admitting  lio  contradiction  or 
explanation  whatever,  he  can  not  complain.     Without 
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intimating  an  opinion  as  to  the  constitutionality  of  the 
act,  we  think  that  the  foregoing  reasons  influenced  the 
provision  of  the  act  under  consideration,  which  show 
conclusively  that  it  was  not  intended  to  allow  the  Com- 
monwealth's attorney,  at  the  term  at  which  the  defendant 
was  indicted,  to  force  the  defendant  into  trial  hy  admit- 
ting his  affidavit  as  a  deposition,  though  the  affidavit  was 
made  by  a  person  other  than  the  defendant. 

The  record  presents  no  other  error  of  the  court. 

For  the  error  indicated  the  judgment  is  reversed  and 
the  cause  is  remanded,  with  directions  to  grant  the  appel- 
lant a  new  trial,  and  for  further  proceedings  consistent 
with  this  opinion. 


CAaa  84— PETITIONS  EQUITY— Mat  9. 

88  642 

pilots  Kleine,  Timberman  &  Co.  v.  Nie,  &c 


Katzenstein  &  Wachtel  v.  Nie,  &c 
Luhn  &  Co.  V.  Nic,  &c. 
Neinaber  &  Son  v,  Nic. 

APPEALS   FROM    KENTON   CHAXrERT   COUBT. 

1.  Fraui>ulbnt  assignment  for  cRKDrroBS. — The  flMt  that  a  debtor,  prinr 

to  the  making  of  an  assignment  for  the  benefit  of  creditors,  oonoealed  s 
part  of  his  property  for  the  fhiudulent  purpose  of  selling  it  and  asinf 
the  proceeds  to  effect  a  compromise  with  his  creditors,  invalidated  tht 
assignment. 

2.  Attachment  for  debt  not  due — Power  of  clerk  to  issue.— An 

uttuchment  granted  and  issued  by  the  clerk  was  Toid  to  the  extent  tliftt 
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it  included  a  debt  not  due,  and  the  attachment  was  to  that  extent  prop^ 
erly  discharged,  the  clerk  having  no  power,  prior  to  the  amendment  of 
April  6,  1888,  to  section  288  of  tlie  Code,  to  grant  an  attachment  for  a 
debt  not  due. 

3.  ISSUAL  OF  ATTACH3IENT  WITHOUT  BXBCUTION    OF    BOND. — The   COUntj  judgO 

having  directed  the  clerk  to  issue  an  attachment  for  a  debt  not  due, 
upon  the  execution  of  the  proper  bond,  an  attachment  issued  by  the 
clerk  without  bond  having  been  executed  was  void.  A  bond  executed 
prior  to  the  order  of  the  county  judge,  and  including  the  debt  not  due 
with  debts  that  were  due,  was  not  sufficient  to  give  validity  to  the 
attachment. 

4.  Ordkr  for  attachmknt — Failure  to  specify  amount. — An  order 

of  the  county  judge  directing  an  attachment  to  issue  for  the  amount 
claimed  in  the  petition,  without  specifying  the  amount,  was  sufficient, 

5.  Judgment  for  debts  not  due  when  action  was  instituted.— The 

plaintiff  was  entitled  to  personal  judgment  for  debts  due  at  the  time  of 
judgment,  although  not  due  when  the  action  was  instituted. 

ORLANDO  P.  SCHMIDT  for  appellants. 

1.  The  orders  of  the  county  judge  granting  the  attachments  as  prayed  for 

in  the  petitions  was  a  aubetantial,  if  not  a  literal,  compliance  with  sec- 
tion 289  of  the  Code,  as  the  clerk  who  issued  the  attachments  could 
easily  ascertain  the  correct  amounts  from  the  petitions,  whicLi  he  did. 
(Bumam  v.  Romans,  2  Bush,  191.) 

2.  The  assignment  for  benefit  of  creditors  was  made  with  a  fraudulent  mo- 

tive, and  therefore  the  creditors  bad  the  right  to  treat  it  as  a  nullity  and 
attach  the  assigned  property.  (Bank  of  Commerce  v.  Payne  &  Viley, 
10  Ry.  Law  Rep..  40;  Pitt's  Trustees  v.  Viley,  4  Bibb,  446;  McKinley 
V.  Combs,  1  Mon..  105;  Moffat  v.  Ingham,  7  Dana,  495;  Stewart  v.  Hall, 
3  B.  Mon.,  220;  B.Trd  v.  Bradley,  2  B.  Mon.,  239;  Ward  v.  Trotter,  3 
Mon.,  1;  Townsend  v.  Hamell,  18  Ala.,  301 ;  Benning  v.  Nelson,  23  Ala., 
801;  Ruble  V.  McDonald,  18  Iowa,  493;  Lampson  v.  Arnold,  19  Iowa, 
479;  Kayser  v.  Heavenrich,  5  Kan.,  324;  Flannigan  v.  Lampmar,  12 
Mich.,  68;  Farrington  v.  Sexton,  48  Mich.,  454;  Griffin  v.  Marquardt, 
3  Smith,  80.) 

Property  fraudently  conveyed  may  be  attached,  under  the  provisions 
of  the  Civil  Code,  without  first  obtaining  judgment  and  return  of  nulla 
bona.  (Martz  v.  Pfeiffer,  &c.,  80  Ky.,  600;  Little  v.  Ragan  Brothers,  7 
Ky.  Law  Rep.,  391.) 

An  assignee  for  the  benefit  of  creditors  generally  is  not  a  purchaser 
for  value,  but  stands  in  the  shoes  of  his  assignor.  (Bridgeford,  Trustee, 
V.  Barbour,  80  Ry.,  584;  Tandy's  Assignee  v.  Bobbins,  Willis  &  Co.,  8 
Ky.  Law  Rep.,  265.) 

The  case  of  Emerson  v.  Senter,  118  U.  S.,  8,  which  went  up  from  the 
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State  of  Arkansas,  merely  follows  the  previous  adjudications  of  the 
Supreme  court  of  that  State.  (Hempstead  y.  Johnson,  18  Ark.,  128; 
<k>mi8h  V,  Dews,  18  Ark.,  172;  Mondell  v.  Peay,  20  Ark.,  829.) 

J.  F.  &  C.  U.  FISK  roR  afpellebs. 

1.  As  the  dehts  were  not  due,  the  clerk  had  no  authority  to  issue  the  attach- 
ments until  ipranted  by  one  of  the  officers  or  tribunals  mentioned  in 
section  238  of  the  Code,  in  the  manner  designated  by  section  289. 
The  order  granting  the  attachment  must  specify  the  sum  for  which  it  is 
-allowed. 

But  even  if  the  order  allowing  the  attachment  had  been  such  as  the 
Code  requires,  the  clerk  had  no  authority  to  issue  the  attachment  with- 
out the  execution  of  a  bond.     (Civil  Code,  section  240.) 

:2.  Although  the  debtor  may  have  acted  from  a  bad  motive  in  making  the 
deed  of  assignment,  yet  as  the  deed  itself,  by  its  terms  and.  conditions, 
is  valid  and  fair,  it  must  be  upheld.  (2  Perry  on  Trusts,  sec.  585,  p. 
129;  Id.,  sec.  590,  p.  188;  4  East,  9  5  T.  R.,  424;  1  Binn,  514;  6  B. 
Mon.,  254;  Reinhard,  &c.,  v.  Bank  of  Ky.,  6  B.Mon.,252;  Vernon,  ftc, 
V.  Morton  &  Smith,  &c.,  8  Dana,  251 ;  Bixby  v.  Corskaddon,  7  Chicago 
Law  Journal,  348,  Sup.  Ct.,  Iowa;  Wilson  v.  Berg  et  aLy  The  Reporter, 
vol.  7,  p.  608;  Thomaa,  Assignee,  v.  Talmadge,  &c.,  16  Ohio  State,  438; 
vChristopher  v.  Covington  and  Smith,  2  B.  M.,  858;  Hyde  &  Co.  v. 
«0ld8  e^  a^.,  12  Ohio  St.,  594;  Bancroft,  &c.,  v.  Blizzard,  13  Ohio,  30; 
'German  Ins.  Bank  v.  Ames,  &c.,  80  Ky.,  336;  Marbery  v.  Brooks,  7 
Wheat,  580;  Reed  v,  Mclntyre,  98  U.  S.,  510;  Mayer,  &c.,  v.  Hellman, 
91  U.  S.^  500;  Kneeland  on  Attachments,  sees.  248,  249,  889.) 

"Z.  The  fact  that  creditors  may  be  delayed  does  not  invalidate  the  assign- 
ment.   (Mayer  v.  Hellman,  91  U.  S., 600;  Brashear  v.  West,  7  Pet.,  614.) 

4.  Even   though  the  assignment  was  fraudulent,  it  can  not  be  attacked  by 

attachment.  A  different  rule  of  procedure  is  prescribed  by  law.  (Qen. 
Stats.,  chap.  44,  art.  2;  Floyd  &  Co.  v.  Smith,  9  Ohio  St;,  646;  Geret^ 
Ac,  V.  Turley,  &c.,  7  Ky.  Law  Rep.,  217.) 

5.  Any  property    concealed  or  withheld  by  the  debtor  from  the  assignee, 

even  though  fraudently  withheld,  passed  to  and  vested  in  the  trustee 
for  the  benefit  of  all  creditors  alike.  (Knefler  v.  Shreve,  78  Ky.,  Z%- 
308:  Spindle  v.  Shreve,  111  U.  S.,  642-545,  Emerson  v.  Senter,  118 
U.  S.,  3.) 

6.  The  declarations  of  the  assignors  aftet-^  the  execution  of  a  deed  of  assign- 

ment are  never  admissible;  and  even  though  made  before  or  at  the 
time  of  the  execution  of  such  deed,  they  can  not  alter  or  modify  the 
provisions  of  tlte  deed  itself.  (2  Wharton,  Law  of  Evidence,  sec.  1164; 
Kneeland  on  Attachments,  sec.  843 ;  Burrill  on  Assignments,  4th 
£d.,  sees.  851,404.) 

7.  As  the  attachment  was  obtained  after  the  execution  of  the  deed  of  as- 
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signment,  the  leyj  of  the  attachment  upon  property  embraced  in  the 
deed  created  no  lien.  (Netheroutt,  &o.,  ▼.  Herron,  &c.,  10  Ky.  Law  Rep., 
248.) 

8.  The  findings  of  fact  by  the  court  will  be  treated  as  the  verdict  of  a  jury, 

and  will  not  be  disturbed  unless  flagrantly  against  the  evidence.  (Mul- 
holland  &  Bros.  y.  Samuels,  8  Bush,  66;  Baum  v.  Winston,  8  Met.,  129; 
P.,  C.  &  St.  L.  R.  R.  Co.  T.  Woolley,  12  Bush,  463;  Fraley  v.  Peters,  12 
Bush,  471;  Judge,  &c.,  v.  Braswell,  &c.,  18  Bush,  67;  Moore  t.  Estes,  79 
Ky.,  288;  Whitlock  v.  Ledford,  82  Ky.,  891;  Russell,  &c.,  v.  M.,  H.  0. 
&  C.  T.  P.  R.  Co.,  13  Bush,  307;  Coleman's  Executor  v.  Meade,  &c., 
13  Bush,  858;  Helm  v.  Coffey,  80  Ky.,  176.) 

9.  There  being  no  motion  for  a  new  trial,  no  alleged  error  committed  by  the 

court  during  the  progress  of  the  trial  can  be  considered.  The  same  rule 
applies  that  would  apply  if  there  had  been  a  jury  trial.  (Harper  y. 
Harper,  10  Bush,  461 ;  Helm  v.  Coffey,  80  Ky.,  176;  Henderson,  &c.,  v, 
Dupree,  &c.,  82  Ky.,  679,  681 ;  Civil  Code,  sees.  831,  382.) 

The  motion  for  new  trial  was  not  made  in  time.  The  day  on  whieh 
the  motion  was  filed  must  be  computed.  (Long  v.  Hughes,  1  Duv.,  387; 
White  V.  Crutcher,  1  Bush,  472;  Humphrey  v.  Walton,  2  Bush,  680; 
Chiles  V.  Smith's  Heirs,  13  B.  M.,  460.) 
.10.  The  measure  of  damages  in  trover  is  the  value  of  the  property  at  the 
time  and  place  of  conversion.  (Sedgwick  on  Measure  of  Damages,  4th 
Ed.,  647;  Kennedy  v.  Whitwell,  4  Pick.,  466;  Sargent  v.  Franklin  Ins. 
Co.,  8  Pick.,  90;  Greenfield  Bank  v.  Leavitt,  17  Pick.,  1;  Johnson  v. 
Sumner,  1  Met.  (Mass.),  172;  Pierce  v.  Benjamin,  14  Pick.,  366;  Fowler 
T.  Gilmar,  18  Met.  (Mass.),  267 ;  Lillard  v.  Whittaker,  3  Bibb,  92;  Oulton 
V.  Barnes,  Litt.  Sel.  Cases,  136,  137;  8  Walt's  Actions  and  Defenses, 
483;  Moak's  Underbill  on  Torts,  p.  76;  Sedgwick's  Lead.  Cases  on  Meas. 
Dam.,  646;  Sutherland  on  Damages,  vol.  1,  pp.  173,  174  and  notes;  /(/., 
vol.  2,  pp.  488,  489  and  notes;  Clarion  Bank  v.  Jones,  21  Wall,  828; 
Freeman  v.  Luckett,  2  J.  J.  Mar.,  898;  Greer  v.  Powell,  1  Bush,  499; 
Daniel  v.  Holland,  4  J.  J.  Mar., 26;  Sanders  v.  Vance,  7  Mon.,  214; 
Younger  v.  Givens,  6  Dana,  2;  J/evi  v.  Stallard,  6  Ky.  Law  Rep.,  656; 
Newcomb-Buchanan  Co.  v.  Baskett^  14  Bush,  667;  First  Nat.  Bank  of 
Louisville  v.  Boyce,  78  Ky.,  66.) 

JUDGE  BENNETT  delivered  the  opimion  of  the  coubt. 

On  the  29th  day  of  October,  1884,  the  appellee,  Wm. 
Nie,  professed  to  convey,  by  deed,  all  his  property  to  the 
appellee,  Furber,  for  the  equal  benefit  of  his  creditors. 
The  appellants,  on  the  30th  and  Slst  of  October,  1884, 
and  the  Ist  day  of  November,  1884,  instituted  their  re- 
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spective  actions  of  debt  against  the  appellee,  Nie,  and 
sued  out  attachments  in  each  of  said  actions,  which  were 
levied  upon  a  lot  of  dry  goods  belonging  to  the  appellee, 
Nie,  which  goods  were  claimed  by  the  appellee,  Furber^ 
as  Nie's  assignee.  The  Chancellor  discharged  the  attach- 
ments, and  rendered  a  final  judgment  in  the  several  ac- 
tions, which  had  been  theretofore  consolidated.  These 
actions  are  here  by  appeal. 

The  attachments  were  sued  out  upon  the  grounds 
that  the  appellee,  Nie,  had  and  was  about  to  conceal, 
convey  and  dispose  of  his  property,  with  the  fraudulent 
intent  to  cheat,  hinder  and  delay  his  creditors  in  the  col- 
lection of  their  debts. 

The  proof  is :  That  the  appellee,  as  a  merchant  tailor  in 
the  city  of  Covington,  owned  a  stock  of  goods  suitable 
to  his  business,  worth  at  least  five  thousand  dollars ;  that 
about  midnight  on  the  night  of  the  28th  of  October, 
1884,  Nie  was  discovered  conveying,  by  means  of  a  large 
wagon,  a  portion  of  his  goods  from  his  business  house  to 
a  place  of  concealment ;  that  about  the  27th  and  28th  of 
October,  1884,  he  conveyed,  by  other  means,  more  goods 
from  his  business  house  to  a  place  of  concealment ;  that 
early  on  the  morning  of  the  29th  of  October,  1884,  he 
caused  the  deed  of  assignment  to  be  executed.  Having, 
after  the  deed  was  executed  and  recorded,  informed  his 
attorney  that  he  had,  before  making  the  deed,  secreted 
some  of  his  goods,  and  his  attorney  having  informed 
him  that  such  conduct  would  subject  the  deed  of  assign- 
ment to  successful  attacks  by  his  creditors,  he  professed 
to  replace,  for  the  benefit  of  the  trustee,  said  property, 
and  pretended  to  return  it  to  his  business  house  for  that 
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purpose ;  but  it  is  a  wellveetablished  fact  that  he  returned 
a  part  only  of  the  goods  that  he  had  previously  removed^ 
leaving  a  considerable  portion  of  them  concealed,  which 
remained  in  concealment  until  they  were  discovered  by  a 
detective  who  was  put  upon  the  hunt  of  them.  It  is 
said  that  he  would  also  have  returned  these  goods  if  he 
had  had  time.  The  fact  is,  he  did  have  time,  but  he  did 
not  return  them.  He  had  ample  time  to  inform  his  as- 
signee where  they  were  secreted ;  he  knew,  but  he  did  not 
do  eo.  The  fact  is,  he  did  not  intend  to  do  so.  He  said 
that  he  had  been  advised  to  secrete  a  portion  of  his 
goods,  and  then  assign  the  balance  for  the  benefit  of  his 
creditors,  and  afterwards  use  the  proceeds  of  the  goods 
secreted  to  eftect  a  compromise  of  his  debts  with  his 
creditors ;  that  in  removing  and  secreting  the  goods  he 
w:is  acting  pursuant  to  this  advice,  but  finding  out  his 
mistake  he  returned  the  goods  to  his  place  of  business ; 
but,  according  to  the  proof,  he  only  returned  enough  to 
make  a  show  of  having  returned  all,  and  withheld  those 
that  had  been  removed  by  other  means  than  by  the  large 
wagon,  the  proof  of  the  removal  of  which  could  not  be  so 
easily  made.  So  the  record  shows,  beyond  question,  that 
the  appellee,  Nie,  concealed  a  large  portion  of  his  prop- 
erty for  the  fraudulent  purpose  of  assigning  the  balance 
of  his  property  for  the  equal  benefit  of  his  creditors,  and 
inducing  them  to  accept  terms  of  compromise  advanta- 
geous to  himself  but  unjust  to  themselves,  which  purpose 
he  never  in  fact  abandoned.  Therefore,  these  cases  come 
squarely  within  the  principles  announced  in  the  case  of 
Bank  of  Commerce  v.  Payne,  Viley  &  Co.,  &c.,  86  Ky., 
446;  according  to  which  the  appellee's  fraudulent  con- 
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duct  rendered  his  property  liable  to  the  appellants'  attach- 
ments. 

At  the  time  the  appellants,  Kleine,  Timberman  &  Co., 
obtained  their  attachment  one  of  their  debts  sued  on  was 
not  due,  which  fact  appeared  in  their  petition,  notwith- 
standing which  the  clerk  of  the  circuit  court  included 
said  debt  in  the  order  of  attachment  issued  by  him ;  alno 
the  attachment  bond  taken  by  him  included  this  debt 
The  appellants,  on  the  next  day  after  filing  their  petition, 
filed  an  amended  petition,  in  which  the  appellants  set  oat 
the  debt  not  due,  and  asked  for  an  order  of  attachment 
thereon,  which  the  county  judge  granted  upon  condition 
that  the  necessary  bond  was  given.  According  to  sec- 
tion 238  of  the  Civil  Code,  the  circuit  clerk,  at  the  time 
the  attachment  was  issued  in  this  case,  had  no  power  to 
issue  an  attachment  on  a  debt  not  due ;  such  power,  by 
said  section,  was  vested  alone  in  the  judge  of  the  court 
in  which  the  action  was  pending,  or  the  presiding  judge 
of  the  county  court,  or  any  circuit  judge. 

Also,  section  239  provides,  that  the  order  of  attach- 
ment "  shall  specify  the  sum  for  which  it  is  allowed." 
Also,  section  240  provides,  that  such  order  of  attachment 
shall  not  be  issued  by  the  clerk  until  bond  be  executed 
pursuant  to  section  198  of  the  Civil  Code. 

The  judge  of  the  county  court,  as  said,  having  granted 
the  order  of  attachment  upon  condition  that  an  attach- 
ment bond  was  executed  pursuant  to  section  198,  the 
circuit  clerk  issued  the  attachment  without  such  bond 
having  been  executed,  supposing,  doubtless,  that  the 
bond  theretofore  given  answered  the  purpose  of  the  bond 
mentioned  in  the  county  judge's  order. 
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The  clerk  had,  at  the  time  the  attachment  was  issued, 
DO  jurisdictional  power  to  issue  an  attachment  upon  a 
debt  not  due ;  such  power  was  vested  exclusively  in  others. 
The  issuing  of  the  attachment  on  this  debt,  by  the 
clerk,  was  not  merely  the  erroneous  exercise  of  a  general 
power,  or  a  defective  exercise  of  such  power,  but  the 
jurisdictional  power  itself  was  wanting,  which  rendered 
void — not  merely  erroneous — the  granting  of  the  attach- 
ment and  the  taking  of  the  bond  to  the  extent  that  the 
debt  was  not  due.  Therefore  the  bond  was  no  protection 
to  the  appellee  to  the  extent  of  the  issuing  of  the  attach- 
ment on  the  county  judge's  order.  .  To  this  extent  the 
Chancellor  did  right  in  discharging  the  attachment. 

The  debts  in  the  cases  of  Katzenstein  &  Wachtel  and 
J.  W.  Luhn  &  Co.  were  due  at  the  time  the  actions  were 
instituted. 

Neinaber,  Son  &  Co.'s  debt  was  not  due.  The  county 
judge  granted  the  order  of  attachment  in  this  action 
upon  the  condition  that  the  required  bond  was  executed, 
which  bond  was  executed.  But  the  appellees  object  to 
this  order  of  attachment  upon  the  ground  that  it  failed 
to  specify  the  sum  for  which  it  was  allowed.  The  peti- 
tion specifically  described  the  debt,  and  asked  for  an 
attachment  and  judgment  for  that  sum.  The  order  di- 
rected that  the  attachment  issue  for  the  amount  claimed 
in  the  petition,  which  order  was,  according  to  Burnam  v. 
Romans,  2  Bush,  191,  sufficient. 

Except  as  to  the  debt  not  due  in  the  Kleine,  etc.,  case, 
all  the  attachments  ought  to  have  been  sustained. 

As  the  attachments,  except  as  to  said  debt  not  due,  in 
all  of  the  actions,  will   have  to  bo  sustained  upon  the 
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return  of  the  cases,  and  as  the  debts  were  all  due  at  the 
time  the  judgment  was  rendered  by  the  Chancellor,  the 
appellants,  according  to  section  243  of  the  Civil  Code, 
will  be  entitled  to  personal  judgments  for  the  amount  of 
their  respective  debts  that  were  not  due  at  the  time  their 
actions  were  instituted. 

The  judgment  in  said  cases  is  reversed  and  the  cases 
remanded,  with  directions  to  enter  judgment  consistent 
with  this  opinion. 


Case  86— INDICTMENT— May  9. 

Dilger  v.  Commonwealth. 

APPEAL   FROM    JEFFERSON   CIRCUIT   COURT. 

1.  Arrest. — When  a  public  offense  is  committed  within  the  hearing  of  a 

peace  officer,  and  when  he  is  so  near  that  he  can  not  be  mistaken  as  to 
the  offender,  it  is  committed  within  his  presence  within  the  meaning 
of  the  provision  of  the  Code  authorizing  a  ^eace  officer  to  make  an 
arrest  without  a  warrant,  "  when  a  public  offense  is  committed  in  his 
presence." 

2.  Dismissal  of  indictment. — The  statute  which  provides  that  before  the 

court  shall  permit  a  Commonwealth's  attorney  to  dismiss  an  indict- 
ment, such  attorney  shall  be  required  to  file  a  statement  in  writing, 
setting  forth  the  reasons  for  such  dismissal,  does  not  apply  where  an 
indictment  is  dismissed  and  the  case  re-submitted  to  the  grand  jury. 

3.  Same. — The  defendant  in  an  indictment  is  not  prejudiced  by  the  dis- 

missal of  the  indictment,  a  re-submission  to  the  grand  jury  and  the 
return  of  a  new  indictment  charging  the  same  offense. 

4.  Change  of  venue. — Upon  an  application  for  a  change  of  venue  the 

burden  is  upon  the  accused  to  show  that  he  can  not  obtain  a  fair  trial 
in  the  county  where  the  proceeding  is  pending.  And  while  the  de- 
cision of  the  lower  court  upon  such  a  motion  is  subject  to  review  by 
this  court,  it  wiH  ordinarily  hesitate  to  disturb  his  conclusion  where 
the  testimony  is  conflicting. 


Digitized  by  VjOOQIC 


YoL.  88.]  JANUARY  TERM,  1889.  551 

Dilger  v.  Commonwealth. 

In  this  case,  as  a  very  large  majority  of  the  witnesses  were  of  tho 
opinion  that  the  accused  could  ohtain  an  impartial  jury  and  a  fair  trial 
in  the  county  where  the  proceeding  was  pending,  and  the  judge  re- 
cused to  change  the  venue,  this  court  will  not  distiirh  his  conclusion. 

5.  Same. — As  the  right  to  a  change  of  venue  is  the  creature  of  the  statute, 
the  extent  of  its  exercise  may  be  limited  by  the  statute.  Therefore 
the  legislature  had  the  power  to  provide  that  *'  not  more  than  one 
change  of  venue,  nor  application  therefor,  shall  be  allowed  to  any  per- 
son in  the  same  case." 

•6.  Evidence. — Upon  a  trial  for  murder,  evidence  as  to  the  deceased  being 
a  peace  officer,  and  engaged  in  his  duties  as  such  when  he  was  killod. 
was  competent,  although  these  facts  were  not  set  out  in  the  indict- 
ment. 

7.  Right  of  officer  to  kill  one  resistino  arrest. — Where  an  officer 

is  attempting  to  make  an  arrest  for  felony  be  may  use  such  forc.e  as  i^ 
necessary  to  capture  the  felon,  even  to  killing  him  when  an  flight. 
But  where  it  is  a  misdemeanor  for  which  the  arrest  is  attempted  to  bo 
made,  the  officer  can  not  kill  the  offender  unless  he  is  resisting  to  such 
an  extent  as  to  place  the  officer  in  danger  of  loss  of  life  or  great  bodily 
harm. 

The  instructions  in  this  case,  considered  as  a  whole,  conform  to  this 
view  of  the  law. 

8.  Killing  of  peace  officer. — Where  an  officer,  in  attempting  to  make 

an  arrest,  is  killed  by  one  knowing  him  to  be  an  officer,  it  is  murder, 
although  the  doer  may  not  have  any  particular  malice.  Therefore  it 
was  not  necessary,  in  this  case,  that  the  jury  should  be  told  that  the 
killing  must  have  been  malicious. 

BEN.  S.  BOBBINS  for  appellant. 

1.  The  court  erred  in  dismissing  the  first  indictment  and  re-submitting  the 

case  to  the  grand  jury.  The  dismissal  was  clandestinely  had  on  a 
day  when  the  case  was  not  set  for  trial,  and  therefore  the  appellant 
had  no  opportunity  to  except,  and  can  not  be  prejudiced  by  his  failure 
to  do  so. 

2.  The  appellant's  motion  for  a  change  of  venue  should  have  been  sus- 

tained. Appellant,  by  his  petition  and  affidavits,  presented  a  prima 
facie  case,  and  the  burden  was  then  thrown  upon  the  Commonwealth. 
(Johnson  v.  Commonwealth,  6  Ky.  Law  Rep.,  877.) 

8.  The  court  erred  in  refusing  to  entertain  appellant's  second  motion  tor  a 
change  of  venue.  Sub-sec.  1  of  sec.  1,  art.  4,  chap.  12,  of  the  Gen- 
eral Statutes,  which  provides  that  not  more  than  one  application  for  a 
change  of  venue  shall  be  allowed,  is  unconstitutional. 

4.  The  right  of  an  officer  to  make  an  arrest  is  derived  solely  from  the 
statute,  and  when  he  does  not  act  in  strict  accordance  with  statutory 
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reijuirements  he  is  entitled  to  no  more  considemtion  than  any  other 
trespasser.     (Criminal  Code,  sec.  86.) 

6.  The  testimony  tended  to  show  that  the  officers  were  unlawfully  attempt- 
ing to  arrest  appellant  for  a  mere  imaginary  misdemeanor,  and  in- 
structions based  upon  that  idea  should  have  been  given  to  the  jury. 

6.  The  court  erred  in  instructing  the  jury  that  under  certain  circumstances 
an  officer  making  an  arrest  may  use  **  unnecessary  violence.*'  (Head 
V.  Martin,  9  Ky.  Law  Rep.,  46.) 

FRANK    PARSONS,  common wkalth's  attorney,  FpR  afpellke. 

1.  The  Commonwealth  may  dismiss  an  indictment  and  re-submit  the  case 

to  the  grand  jury  at  any  time  before  the  accused  is  put  in  jeopardy, 
and  to  that  end  notice  to  the  accused  is  not  necessary ;  nor  is  it  neces- 
sary to  file  written  grounds  in  support  of  the  motion.  ( Williams  v. 
Commonwealth,  78  Ky.,  93.) 

2.  There  was  no  evidence  sufficient  to  authorize  a  change  of  venue;  be- 

sides, that  question  is  always  within  the  sound  discretion  of  the  trial 
court,  not  to  be  interfered  with  by  the  appellate  court  unless  there  be 
abuse  of  discretion ;  and,  in  Kentucky,  not  then  unless  the  court, 
upon  consideration  of  the  whole  tase,  is  satisfied  the  substantial  rights 
of  the  defendant  have  been  prejudiced  thereby.  (Johnson  v.  Com- 
monwealth, 6  Ky.  Law  Rep.,  877;  Wren n  v.  Commonwealth,  MS.. 
Op.,  November  11,  1886;  State  v.  Barton,  8  Mo.  App.,  16;  State  v, 
Rhea,  26  Kan.,  676;  People  v.  Graham,  21  Cal.,  261;  Hoaneycuttv. 
State,  8  Baxter,  Tenn.,  371;  Poe  v.  State,  10  Lea,  673;  State  v.  Will- 
iams, 2  McCord,  S.  C,  383:  Wright  v.  Com.,  33  Grat.,  880;  StUtev. 
Ford,  37  La.,  443;  Bissott  v.  State,  63  Ind.,  408;  Dupree  v.  State,  2 
Tex.  Ap.,  612;  People  v.  Mahoney,  18  Cal.,  180;  Anderson  v.  State, 
28  Ind.,  22;  Boswell  v.  Flockhart,  8  Leigh,  364;  Porter  v.  State,  8 
Lea,  406;  Hyde  v.  Harkness,  1  Ida.  N.  S.,  601;  Walston  v.  Com., 
16  B.  M.,  15;  Wills  v.  Lochrane,  0  Bush,  647;  Parker  v.  Common- 
wealth, 12  Bush,  191;   Kennedy  v.  Commonwealth,  78  Ky.,  447.) 

8.  The  right  to  a  change  of  venue  is  a  creature  of  the  statutes,  and  the 
terms  and  conditions  of  the  statute  must,  in  every  case,  be  fully  com- 
plied with  before  this  right  can  be  allowed.  Besides,  the  accused  was 
not  prejudiced  by  the  refusal  to  change  the  venue,  as  he  obtained  a 
jury,  duly  and  legally  qualified,  without  exhausting  the  peremptory 
challenges  allowed  him  by  law.  (Grissom  v.  State,  8  Tex.  Op.,  886; 
•  Campbell  V.  State,  9  Tex.  Op.,  27;  Hicks  v.  C-om.,  13  Chic.  L.  N., 
386;  Webb  v.  State,  9  Tex.  Op.,  490;  State  v.  King,  11  Mo.  App.. 
92;  Posey  v.  State,  73  Ala.,  490;  State  v.  Hale.  22  N.  W.  Rep.,  682. 1 

4.  Where  there  is  any  evidence  before  the  court  conducing  to  show  the 
guilt  of  the  accused,  the  judgment  of  conviction  can  not  be  reversed 
nn  the  sole  ground  that  there  was  not  sufficient  evidence  to  support 
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the  verdict.  (Vowells  v.  Commonwealth,  83  Ky.,  198;  Tupper  v.. 
Commonwealth,  1  Met.,  6;  Johnson  v.  Commonwealth,  9  Bush,  224; 
Kean  v.  Commonwealth,  10  Bush,  190 ;  McDaniel  v.  Commonwealth, 
6  Bush,  826.) 
6.  It  was  competent  to  prove  that  the  persons  killed  were  police  officers,, 
acting  in  the  discharge  of  their  duty»  although  the  indictment  did  not 
so  allege.  (1  Russell  on  Crimes,  sec.  566  ;  2  Bishop's  Criminal  Prac- 
tice, sees.  506  and  885;  Chitty's  Criminal  Law,  172;  9  Coke's  Rep., 
68;  Boyd  v.  State,  17  Ga.,  196;  State  v.  Green,  66  Mo.,  646;  Alsop 
V.  Commonwealth,  MS.  Op.,  1882.) 

6.  Alleged  error  in  refusing  to  permit  a  witness  to  answer  a  questionj  cani 

not  be  considered  unless  it  appear  in  the  record  what  answer  it  was 
expected  the  witness  would  make.  (Chrystal  v.  Commonwealth,  9 
Bush,  669;  Nichols  v.  Commonwealth,  11  Bush,  676;  Penton  v. 
Commonwealth,  82  Ky.,  649.) 

7.  In  instructing  the  jury  it  is  the  court's  duty  to  omit  such  degrees  or 

grades  of  the  offense  as  are  not  suggested  by  evidence,  and  to  instruct 
only  as  to  those  which  are  so  suggested.  (Bush  v.  Commonwealth, 
78  Ky.,  268;  Curtis  v.  State,  36  Ark.,  264;  State  v.  Banks,  73  Mo., 
952.) 

8.  The  instruction  defining  the  office  and  duty  of  policemen  of  the  city  of 

Louisville  is  correct,  as  a  policeman  is  a  peace  officer.  (Criminal  Code, 
sec.  26.)  And  if  any  one  has  committed  an  offense  in  the  presence  of 
such  officer,  it  is  his  duty  to  arrest  the  offender,  using  such  force  as  is 
requisite  for  the  purpose.     (Criminal  Code,  sec.  895.) 

9.  The  instructions  as  to  murder  and  manslaughter,  based  upon  the  fact 

that  the  deceased  was  a  peace  officer  acting  in  the  discharge  of  his 
duty,  correctly  presented  the  law  of  the  case.  (Douglass  v.  State,  8 
Texas  App.,  620;  Mockabee  v.  Com.,  78  Ky.,  380;  Coffman  v.  Com., 
10  Bush,  495;  Fleetwood  v.  Com.,  80  Ky.,  1 ;  Creighton  v.  Com.,  83 
Ky.,  142;  Creighton  v.  Com.,  84 Ky.,  100;  4  Blackstone,  201 ;  Bast's 
Pleas  of  the  Crown,  303-814.) 

JUDGE  HOLT  delivered  the  opinion  of  the  coubt. 

The  appellant,  Charles  Dilger,  is  under  sentence  of 
death.  His  counsel  urge  that  the  verdict  is  not  the  re- 
sult of  a  fair  trial,  but  of  popular  clamor.  In  a  case  Kke 
this  one,  where,  apparently  at  least,  affluent  circum- 
stances and  influential  friends  are  lacking,  those  who  ad- 
minister the  law  should  be  especially  alert,  and  stand  like 
a  wall  between  the  passion  of  the  hour  and  the  object  of 
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it,  insuring  to  him,  however  humble,  an  impartial  trial 
Without  this  barrier  no  citizen  is  safe.  Remove  it  and 
the  liberty,  or  what  is  more,  the  life '  of  every  individual 
is  in  danger.  If  the  accused  be  given  but  the  mere  form 
of  a  trial,  and  made  the  victim  of  excited  public  senti- 
ment or  maddened  popular  feeling,  then  a  degrading 
judicial  farce  is  enacted,  and  an  example  furnished  likely 
to  be  far-reaching  for  evil.  Moved  by  these  considera- 
tions, we  have  given  this  case  as  careful  an  examiaation  ad 
lies  within  our  power. 

/Upon  the  night  of  August  15, 1888,  and  at  about  the 
midnight  hour,  the  appellant  was  beating  his  mistress, 
Mary  Burns,  in  an  upstairs  room  occupied  by  them,  in 
the  city  of  Louisville.  Her  cries  attracted  the  attention 
of  Joseph  Rosenberg  and  James  W.  Jones,  who  were  the 
two  policemen  upon  that  beat,  and  they  at  once  hastened 
to  the  house.  They  located  the  room  where  the  offense 
was  being  committed  by  the  noise,  but  just  before  they 
entered  it  the  appellant  stopped  beating  her,  the  cries 
ceased,  and  they  knew  of  it,  therefore,  only  by  hearing 
and  not  by  sight.  The  accused  declined  to  be  arrested 
by  them,  claiming  that  he  had  done  nothing  in  their  pres- 
ence, and  that  therefore  they  could  not  arrest  him  with- 
out a  warrant,  since  section  36  of  our  Criminal  Code 
provides : 

'^  A  peace  officer  may  make  an  arrest — 

"1.  In  obedience  to  a  warrant  of  arrest  delivered  to 
*'  him. 

^^  2.  Without  a  warrant,  when  a  public  offense  is  com- 
'^^mitted  in  his  presence,   or  when  he  has   reasonable 
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"  grounds  for  believing  that  the  person  arrested  has  com- 
*'  mitted  a  felony.'^ 

The  appellant  testifies  that  upon  this  mere  objection  to 
arrest  being  made  by  him,  and  without  any  action  upon 
his  part,  they  commenced  beating  him  with  their  "  bil- 
lies." His  defense,  therefore,  was,  that  the  attempted  ar- 
rest was  unlawful ;  and  if  not,  that  unnecessary  force 
was  used,  and  that  he  acted  in  self-defense.  His  testi- 
mony is,  to  some  extent,  sustained  by  other  evidence, 
but  in  our  opinion  it  is  overborne  by  other  positive  and 
circumstantial  testimony,  showing  clearly  that  upon  their 
offering  to  arrest  him  he  at  once  began  to  use  his  deadly 
bowie-knife,  driving  it  into  the  brain  of  the  one  and  the 
heart  of  the  other,  and  killing  them  both  almost  in- 
stantly. It  is  plain,  from  the  verdict,  that  the  jury  ac- 
cepted this  latter  view  of  the  bloody  transaction, 
^^he  officers  were  dressed  in  their  police  uniform,  and 
well  known  to  the  appellant  to  be  policemen. 

Unquestionably  they  had  a  right  to  make  the  arrest. 
While  the  offense  of  beating  the  woman  was  not  com- 
mitted in  their  sight,  yet  it  was  within  their  hearing,  and 
when  they  were  so  near  that  they  could  not  be  mistaken 
as  to  the  ofiender.  This  was  in  their  presence,  as  con- 
templated by  the  law.  Moreover,  the  instructions  given 
to  the  jury  told  them  that  the  offense  for  which  the  ar- 
rest was  attempted  must  have  been  committed  in  the 
presence  of  the  officers.^ 

This  conviction  is  for  the  killing  of  officer  Jones. 

An  indictment  was  found  September  17,  1888.  The 
next  day  the  appellant  pleaded  to  it.  It  was  then  set  for 
trial  on  September  25, 1888.     Upon  the  last  named  day 
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the  accused  had  it  continued  until  October  11,  1888. 
October  10,  1888,  an  order  was  made  upon  the  motion  of 
the  attorney  for  the  State  dismissing  the  indictment,  and 
reciting  that  the  case  was  re-submitted  to  the  grand  jury, 
and  the  defendant  held  in  custody.  This  was  done  with- 
out the  knowledge  of  the  appellant  or  his  attorney,  and 
without  any  reason  therefor  being  entered  of  record. 
October  11,  1888,  he  moved  the  court  to  set  aside  this 
order.  The  motion  was  overruled.  He  complains  of 
this  action. 

The  statute  of  April  9,  1873,  provides :  "  That  here- 
**  after,  before  the  court  shall  permit  any  Commonwealth's 
'*  attorney  to  dismiss  any  indictment,  or  enter  a  nolle  pro- 
'^  sequi  in  any  case,  such  attorney  shall  file  a  statement  in 
"  writing,  setting  forth  the  reasons  for  such  dismissal  or 
''  such  failure  to  prosecute,  which  statement  shall  be  signed 
"  by  said  Commonwealth's  attorney,  and  an  order  shall 
"  be  made  on  the  record  book  of  said  court^  and  it  shall 
"  remain  with  the  papers  of  such  prosecution  as  a  part  of 
"  the  record,"     (General  Statutes,  page  185.) 

It  was  enacted  because  of  the  improper  dismissal  of  in- 
dictments in  some  of  the  courts,  and  is  merely  directory. 
This  dismissal  was  not  one  within  the  meaning  of  the 
law.  It  relates  to  cases  where,  as  the  result  of  the  dis- 
missal, the  defendant  is  discharged.  This  is  plainly  so. 
Here  the  case  was  re-submitted  to  the  grand  jury,  the 
accused  held  in  custody,  and  a  new  indictment  soon  re- 
turned.    It  was  not  a  discontinuance  of  the  prosecution. 

Moreover,  we  are  unable  to  see  how  the  appellant  could 
have  been  prejudiced.  The  new  indictment  charged  the 
same  offense.     No  jeopardy  had  attached  to  the  accused 
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under  the  former  one.  He  did  not  attempt  to  plead  the 
order  of  dismissal  in  bar  of  a  prosecution  upon  the 
second  indictment.  It  .operated  merely  as  would  an  ad- 
mission of  defect  in  the  first  indictment,  and  a  confession 
of  demurrer  to  it. 

Prior  to  the  amendment  of  April  1,  1880,  to  the  Gen- 
eral Statutes,  an  accused  was  entitled  to  a  change  of 
venue,  as  a  matter  of  right,  upon  the  filing  of  his  verified 
petition,  supported  by  the  affidavits  of  two  or  more  cred- 
ible persons,  not  of  kin  to  or  counsel  for  him,  and  who 
were  acquainted  with  the  state  of  public  opinion  in  the 
county  objected  to,  stating  that  he  could  not  obtain  a  fair 
trial  therein.  At  the  time  named,  however,  it  was  pro- 
vided: "And  the  court  shall,  on  such  motion,  hear  all 
"  witnesses  that  may  be  produced  by  either  party,  and 
"  from  the  evidence  determine  whether  or  not  the  appli- 
"  cant  is  entitled  to  change  of  venue." 

In  the  language  of  the  statute,  the  application  is  to  be 
granted  * '  if  it  appears  that  the  defendant  can  not  have  a 
"  fair  trial  in  the  county  where  the  proceeding  is  pend- 
"  ing."  It  is  his  motion.  The  burden  is  upon  him  to 
show  that  he  can  not  obtain  such  a  trial.  The  lower 
court  determines  it  as  he  does  any  other  question.  His 
decision  is  subject  to  review  by  this  court;  but,  as  was 
said  by  it  in  the  case  of  Hasson  v.  the  Commonwealth 
(March  16,  1889),  "where  the  testimony  is  conflicting  it 
*'  would  ordinarily  hesitate  to  disturb  his  conclusion." 

In  this  instance  the  killing  created,  at  the  time,  great 
•excitement.  There  was  then  much  indignation  against 
the  appellant.  The  newspapers  gave  accounts  of  it  cal- 
culated to  influence   and  inflame   public   opinion.    The 
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l)olice  force  of  the  city  was  concentrated,  and  a  military 
organization  called  out  because  of  apprehension  of  moh 
violence  to  the  accused.  It  is  shown,  however,  that  when 
the  application  for  a  change  of  venue  was  heard,  this  ex- 
citement had  in  the  main,  if  not  altogether,  subsided. 
liTew  events  had  withdrawn  public  attention  from  the 
case.  With  the  lapse  of  time  the  public  pulse  beat  reg- 
ularly. A  large  number  of  witnesses  were  introduced 
up©n  the  trial  of  the  motion  for  a  change  of  venue. 
Some  of  them  were  but  slightly  and  others  more  ac- 
quainted with  the  state  of  public  opinion.  A  very  large 
majority  of  them  were  of  the  opinion  that  the  appellant 
could  obtain  an  impartial  jury  and  a  fair  trial  in  the 
county,  and  the  judge  being  of  this  opinion,  refused  to 
change  the  venue.  He  probably  knew  most  of  the  wit- 
nesses. He  observed  their  manner  and  conduct.  He 
was  upon  the  ground,  and  for  many  reasons  had  a  better 
opportunity  to  judge  of  the  weight  to  be  given  to  the 
evidence  than  we  can  by  reading  it  upon  paper.  Upon 
such  a  state  of  case  his  judgment  should  not  be 
reversed.  The  city  has  probably  two  hundred  thou- 
sand people.  The  county  also  embraces  a  considerable 
country  population,  and  it  was  fair  to  presume  that  from 
all  of  them  an  unprejudiced  Jury  could  be  selected  not 
subject  to  be  influenced  by  public  sentiment.  The  sequel 
justified  the  court's  action.  One  trial,  thereafter  had,  re- 
sulted in  a  hung  jury.  Upon  the  second  and  last  one  a 
jury  was  obtained  without  either  side  exhausting  its  per- 
emptory challenges. 

Subsequent  to  the  first  trial  the  appellant  offered  to  file 
a  petition  and  affidavits,  prepared  in  propria  forma,  and 
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entered  a  second  motion  for  a  change  of  venue.     The 
court  refused  to  entertain  it. 

The  statute  provides :  "  Not  more  than  one  change  of 
"  venue,  nor  application  therefor,  shall  be  allowed  to  any 
"-person  in  the  same  case."  (General  Statutes,  chap.  12, 
art.  4,  sec.  8.)  It  is  urged  that  this  provision  is  in  con- 
flict with  section  12  of  the  Bill  of  Rights,  which  guaran- 
tees to  an  accused  '*  a  speedy  public  trial  by  an  impartial 
"jury  of  the  vicinage,"  and  is  therefore  unconstitutional 
and  void.  This  point  is  not  presented  by  the  record  in 
this  case,  because  no  notice  was  given  that  this  second 
application  would  be  made,  and  we  pass  it  by  with  the 
suggestion,  that  if  it  had  been  properly  made,  yet 
no  constitutional  question  would  in  fact  have  been 
involved.  It  is  true  the  organic  law  guarantees  to  an 
accused  a  fair  trial,  but  a  change  of  venue  is  only  one 
means  to  this  end.  The  right  to  it  is  derived  solely 
from  the  statute.  In  the  absence  of  it  no  such  right 
would  exist,  and  yet,  by  reason  of  the  constitutional 
provision,  an  accused  could  not  be  tried  save  by  an 
I  impartial  jury.     As    the   right    is   the   creature    of  the 

statute,  the  extent  of  its  exercise  may  be  limited  by  the 
statute. 

The  evidence  as  to  the  deceased  being  a  peace  officer, 

and  engaged  in  his  duties  as  such  when  he  was  killed, 

was  competent,  although  these  facts  were  not  set  out  in 

the  indictment. 

I  Mr.  Wharton,  in  his  work  on  Homicide,  says :  "  If  a 

I  "constable,  watchman  or  other  minister  of  justice  be 

I  "  killed  in  the  execution  of  his  office,  the  special  matter 
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^'  need  not  be  alleged,  but  the  offender  may  be  indicted 
^'  generally  of  murder  by  malice  prepense.'' 

It  is,  however,  urged  that  the  jury  were,  in  substance, 
instructed  that  under  certain  circumstances  the  officer 
might  use  unnecessary  violence,  although  the  statute  says 
that  "  no  unnecessary  force  or  violence  shall  be  used  in 
^'  making  the  arrest,"  In  other  words,  that  in  order  to 
make  an  arrest  for  mere  misdemeanor  the  officer  may 
-slay  the  offender.  Our  statute  is  silent,  save  as  above 
cited,  as  to  the  force  he  may  use.  We  must,  therefore, 
.turn  to  the  common  law  for  guidance.  By  it,  in  a  case 
of  felony,  he  may  use  such  force  as  is  necessary  to  cap- 
ture the  felon,  even  to  killing  him  when  in  flight. 
Where  it  is  a  misdemeanor,  however,  the  rule  is  other- 
wise. It  is  his  duty  to  make  the  arrest,  but  unless  the 
I  offender  is  resisting  to  such  an  extent  as  to  place  the 
/  officer  in  danger  of  loss  of  life  or  great  bodily  harm,  the 
latter  can  not  kill  him.  He  can  only  do  so,  or  inflict 
great  bodily  harfn,  when,  by  reason  of  resistance,  he  is 
placed  in  the  like  danger.  If  he  meet  with  resistance,  he 
miy  oppose  sufficient  force  to  overcome  it,  even  to  the 
taking  of  life.  This  much  is  demanded,  else  the  law 
would  go  unenforced,  and  the  officer  be  at  the  mercy  of 
the  oftender.  If  he  puts  the  life  of  the  officer  in  danger, 
then  the  latter  may,  se  defendendOj  slay  him ;  but  he  must 
use  no  greater  force  than  is  reasonably  necessary,  or  ap- 
parently so,  for  his  protection. 

A  careful  reading  of  the  instructions  satisfies  us  that 
when  considered  as  a  whole  they  conform  to  this  view, 
and  that  the  jury  did  not  understand  from  them  that  the 
officers  had  a  right  to  use  unnecessary  force,  as,  for  in- 
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stance,  to  kill  the  accused  or  inflict  upon  him  great 
J^odiljr  harm  because  of  a  mere  refusal  to  go  with  them. 
If  some  portions  of  the  fourth  instruction  appear  to  be 
open  to  this  objection,  yet,  when  considered  in  connection 
with  the  balance  of  it,  and  the  sixth  one,  and  also  the  one 
given  upon  the  request  of  the  accused,  we  do  not  think 
the  jury  could  have  understood  the  law  of  the  case  as 
otherwise  than  above  indicated. 

The  law  did  not  require  that  they  should  have  been 
told  the  killing  must  have  been  malicious.  The  officer 
is  the  minister  of  the  law;  he  represents  its  majesty; 
his  person  is  therefore  clothed  with  a  peculiar  sanc- 
tity. An  assault  upon  him,  when  properly  engaged  in 
the  execution  of  his  duty,  is  an  assault  upon  the  law,  and 
if  he  be  stricken  down  at  such  time,  as  was  ruthlessly 
4one  in  this  instance,  by  one  knowing  him  to  be  an 
officer,  it  is  murder,  although  the  doer  may  not  have  any 
♦particular  malice.  (4  Blackstone,  page  201 ;  1  East, 
page  303.) 

The  appellant  has  had  two  trials.  There  were  four 
postponements  of  the  case  before  the  first  trial  and  one 
thereafter.  A  careful  inspection  of  the  record  satisfies 
us  that  he  is  guilty  under  the  law ;  that  he  has  been  tried 
in  accordance  with  it  by  an  impartial  jury;  and  it  only 
remains  for  us,  unpleasant  as  is  the  duty,  to  affirm  the 
judgment,  which  is  accordingly  done. 
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Case  86— AGREED  CASE— May  9. 

Town  of  Parkland  v.  Gaines. 
Same  V.  Brown. 


APPEALS    FROM    LOUISVILLE   CHANCERY   COURT. 

1 .  Title  of  act  op  the  leoislatube. — The  subject  of  an  act  of  the 

legislature  extending  the  limits  of  the  town  of  Parkland  is  sufficiently 
(expressed  in  the  title :  *  An  act  to  amend  the  charter  of  the  town  of 
Parkland  in  Jefferson  county."  If,  however,  the  act  wore  construed 
as  merely  creating  a  road  district — ^a  construction  contended  /or  by 
one  of  the  particsi — the  title  would  be  misleading  and  the  act  unconsti- 
tutional. 

2.  Taxation  for  construction  of  roads. — The  system  of  taxation  re- 

sorted  to  in  cities  and  towns  for  the  construction  of  streets  can  not, 
under  our  constitution,  be  applied  to  the  construction  of  roads  running 
through  farming  lands. 

8.  Farminq  lands  included  within  the  boundary  of  a  town  can  not 
be  taxed  for  the  construction  of  streets  or  other  municipal  purposes 
where  there  is  no  city  population  near  the  land,  and  no  reason  for  ex- 
tending the  municipal  government  over  it  except  for  the  purpose  of 
adding  to  the  revenues  of  the  town. 

4.  Street  improvements. — A  large  body  of  farming  lands  included 
within  the  boundary  of  a  town  being  exempt  from  a  tax  imposed  to 
pay  bonds  issued  for  the  cost  of  constructing  streets,  the  entire  act  of 
the  legislature  in  reference  to  the  issual  of  the  bonds  must  fail,  as  it 
i'an  not  be  presumed  that  it  was  the  legislative  intent  that  the  actual 
town  should  bear  the  whole  burden. 

SIMRALL  &  BODLEY  for  appellant. 

1.  The  legislature  has  the  power  to  lay  out  the  district  which  na»cafled 
Parkland  as  a  tax  district,  and  to  tax  the  inhabitants  and  land  within 
that  district  for  local  improvements;  and  the  grading  and  paWng  of 
public  highways  through  the  district  is  a  local  improvement  within 
the  meaning  of  the  decisions  of  this  court  in  similar  cases. 

In  the  Courtney  case  (12  Bush)  and  all  others  of  similar  kind 
wherein  it  has  been  held  that  agricultural  lands  can  not  be  constitu- 
tionally taxed  for  *'  municipal  purposes,"  there  was  an  effort  to  apply 
the  proceeds  of  taxation  to  the  payment  of  the  expenses  of  town 
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government.  Not  so  here.  No  part  of  this  fund  can  be  diverted  from 
the  one  object  of  its  creation — the  improvement  of  these  highways. 

2.  The  subject  of  the  act  is  sufficiently  expressed  in  the  title.  The  en- 
largement of  the  limits  of  a  town  is  pertinent  to  an  act  entitled  an  act 
to  amend  Ihe  chari^"  of  the  town.  (Dillon  on  Mun.  Corp.,  sec.  28; 
Swift  V.  Newport,  7  Bush,  SI ;  City  of  Covington  v.  Southgate,  15 
B.   M.,  498;  Courtney  v.  Louisville,  12  Bush,  420.) 

8.  The  notice  of  election  was  sufficient. 

HELM  &  BRUCE  for  appellees. 

1.  The  land  of  appellees  is  agricultural  property  and  can  not  be  taxed  for 

municipal  purposes.  (Cheaney  v.  Hooser,  9  B.  M.,  330,  848;  Cov- 
ington V.  Southgate,  15  B.  M.,  491 ;  Courtney  v.  City  of  Louisville, 
12  Bush,  419;    Preston  v.  Roberts,  1^  Bush,  578.) 

2.  An  act  of  the  legislature  can  not  relate  to  more  than  one  subject,  and 

that  subject  must  be  expressed  in  the  title;  and,  therefore,  if  the 
legislature  proposes  to  make  a  tax  district  for  the  purpose  of  building 
roads  into  an  agricultural  country  lying  adjacent  to,  but  not  within, 
the  boundaries  of  the  town,  it  can  not  accomplish  that  object  in  an 
act  the  title  to  which  is,  an  act  to  amend  the  charier  of  the  adjacent 
iofum,  and  in  which  act  there  are  provisions  made  for  the  municipal 
concerns  of  that  town.    (Pennington  v.  Woolfolk,  79  Ky.,  20.) 

The  cases  of  Henderson  v.  Lambert,  8  Bush,  607 ;  Courtney  v. 
Louisville,  12  Bush,  423;  County  Judge  of  Shelby  County  v.  Shelby 
Railroad  Co.,  5  Bush,  225 ;  and  McFerran  v.  Alloway,  14  Bush,  580, 
commented  on, 

8.  The  act  is  unconstitutional  as  to  the  land  in  the  de  faAo  town  of  Park- 
land, as  well  as  to  that  outside  of  it ;  for  it  can  not  be  presumed  that, 
if  the  attention  of  the  legislature  had  been  called  to  the  fact  that  a 
very  large  part  of  this  territory  could  not  be  subjected,  it  would  have 
attempted  to  raise  this  large  amount  of  money  on  the  small  remaining 
part. 

4.  The  e  ection  was  not  regular,  because  no  sufficient  notice  was  given  of  it 
as  required  by  the  statute. 

JUDGE  PRITOR  delivered  the  opinion  op  the  cofrt. 

These  two  actions  involve  the  right  of  the  trustees  of 
the  town  of  Parkland  to  issue  bonds  to  the  amount  of 
$25,000,  to  be  paid  by  the  levy  of  taxes  on  the  property 
within  the  town  boundary.  The  facts  of  this  case  show 
that  this  town  was  incorporated  many  years  since,  and 
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that  the  area  upon  which  the  town  proper  stands  includes 
about  one  hundred  acres.  On  this  territory  dwells  the 
town  population,  or  the  most  of  it,  having  within  it  all 
the  conveniences  iti  the  way  of  streets,  alleys,  side- 
walks, etc.,  that  usually  pertain  to  a  town  of  its  size.  By  au 
-amendment  to  the  charter  the  town  limits  were  extended 
so  as  to  include  within  the  entire  boundary  over  six  hun- 
<lred  acres.  A  part  of  the  addition  to  the  territory  was 
ilivided  and  sold  off  into  lots,  upon  some  of  which  houses 
were  erected,  but  much  of  it  used  for  agricultural  pur- 
poses. On  the  5th  of  April,  in  the  year  1888,  another  act 
of  the  legislature  was  obtained,  making  a  further  exten- 
sion of  the  western  boundary  of  the  town  to  the  Ohio 
river,  and  in  this  new  extension  is  embraced  seven  hundred 
acres  of  land,  making  the  actual  boundary  of  the  town 
include  thirteen  hundred  and  fifty  acres.  This  last  addi- 
tion to  the  town  is  composed  of  farming  land,  and  the 
appellee,  Gaines,  owns  and  is  in  possession  of  a  farm 
within  this  new  territory,  and  using  it  solely  for  agricul- 
tural purposes. 

The  appellee,  Brown,  lives  or  owns  property  within 
the  actual  town.  The  legislature,  in  extending  the  town 
limits,  provided  for  the  collection  of  an  annual  tax  for 
municipal  purposes,  and,  by  the  fourth  section  of  the  act, 
for  the  purpose  of  building  a  school-house  and  establish- 
ing a  school  for  the  benefit  of  the  town,  and  for  the  pur- 
pose of  grading,  making  and  repairing  streets,  sidewalks 
and  alleys,  the  trustees  were  empowered  to  contract 
certain  liabilities,  the  ordinance  evidencing  the  action  of 
the  board  to  be  first  approved  by  a  majority  of  the  quali- 
fied voters  of  the  town.     The  seventh  section  of  the  act. 
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from  which  this  litigation  originated,  seems  to  be  confined 
to  the  construction  of  certain  named  streets,  the  principal 
street  being  known  or  designated  as  Virginia  avenue,  to 
begin  at  the  Ohio  river  and  run  through  the  entire  town 
boundary.  The  board  of  trustees  were  re<iuired  by  the 
act  to  issue  bonds  of  the  town  in  an  amount  not  exceed- 
ing twenty -five  thousand  dollars,  bearing  interest  at  six 
per  cent.,  and  payable  as  directed  by  the  act,  the  proceeds 
to  be  applied  to  the  construction  of  these  streets — this 
ordinance  or  resolution  directing  the  bonds  to  be  issued 
to  be  first  submitted  to  the  popular  vote.  The  ordinance 
was  approved  by  a  majority  vote,  and  as  the  property 
within  the  entire  territory  was,  by  an  express  provision  of 
the  act,  made  liable  for  the  payment  of  these  bonds,  Gaines, 
who  owned  the  agricultural  land  included  in  the  last 
addition  of  territory  to  the  town,  insisting  that  his  land 
could  not  be  taxed  for  municipal  purposes,  obtained  an 
injunction  against  the  collection  of  the  tax,  and  Brown, 
the  other  appellee,  obtained  his  injunction  on  the  ground 
that  as  all  the  agricultural  land  was  exempt  from  taxation 
for  the  purposes  contemplated,  the  actual  town  of  Park- 
land should  not  be  compelled  to  bear  the  whole  burden, 
as  such  could  not  have  been  the  legislative  intent.  As 
we  concur  with  counsel  for  the  appellees  that  these  farm- 
ing lands  can  not  be  taxed  for  municipal  purposes,  it  is 
not  necessary  to  consider  the  question  raised  as  to  the 
validity  of  the  election  under  which  the  ordinance  mak- 
ing the  appropriation  was  approved. 

It  is  urged  that  the  title  of  the  act  by  which  the  charter 
of  the  town  of  Parkland  was  amended,  extending  the 
boundary  of  the  town,  is  misleading  and  delusive,  and, 
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therefore,  unconstitutional.  The  title  is,  "  An  act  to 
amend  the  charter  of  the  "town  of  Parkland  in  Jefferson 
county,"  and  as  the  extension  of  the  town  limits  has  a 
direct  connection  with  the  subject  expressed  in  the  title, 
there  can  be  no  constitutional  objection  on  Aat  ground. 

The  difficulty  in  regard  to  the  title  of  the  act  arises 
from  the  construction  given  it  by  counsel  for  the 
appellant,  who  maintains  that  it  is  constitutional.  It  is 
conceded  that  the  land  of  Gaines  can  not  be  taxed  for  a 
municipal  purpose,  and,  hence,  the  argument  made  by 
counsel  sustaining  the  right  of  taxation  is,  that  the  act  in 
question,  purporting  to  be  an  amendment  to  the  town 
charter,  is,  in  fact,  an  act  creating  a  road  district,  in  which 
both  town  and  country  property  is  included,  and  as  local 
taxation  may  be  resorted  to  for  such  a  purpose,  the  act  in 
question  is  constitutional.  If  the  views  of  counsel  are 
to  prevail,  then  we  have  an  act  to  create  a  road  district 
entitled,  an  act  "  to  amend  the  charter  of  the  town  of 
"  Parkland."  Such  a  title  would  certainly  be  misleading, 
and  to  prevent  such  legislation  section  37  of  article  2  of 
the  constitution  was  adopted. 

That  the  legislature  might  create  a  road  district,  in- 
cluding a  town  within  its  boundary,  is  not  controverted, 
but  even  then  the  question  might  arise  as -to  whether  or 
not  such  legislktion  was  obtained  for  the  mere  purpose  of 
taxing  farming  lands  in  order  to  aid  in  the  construction 
of  streets  and  alleys  within  the  town.  This  would  be 
tested  by  the  usual  burdens  imposed  on  farming  lands 
for  the  ordinary  improvement  and  construction  of  roads. 
The  system  of  taxation  resorted  to  in  cities  and  towns  for 
the  construction  of  ways  can  not  well  be  applied  to  the 
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construction  of  roads,  under  our  present  system,  running 
through  farming  lands,  and  such  burdens,  when  imposed, 
-have  been  invariably  held  to  be  unconstitutional.  (Gra- 
ham, &c.,  V.  Conger,  Ac,  85  Ky.,  582.) 

It  can  not  be  maintained,  from  the  facts  of  this  record, 
that  this  legislation  was  for  any  other  purpose  than 
municipal.  The  several  provisions  of  the  amendment 
looking  to  the  improvement  of  the  streets  and  alleys  of 
the  town,  connected  with  the  large  extension  of  the 
boundary,  manifests  a  plain  purpose  of  adding  to  the 
revenues  of  the  town  by  including  within  its  boundary 
these  farming  lands.  IF  intended  as  a  road  tax  for  a  road 
district  the  title  is  misleading,  and  if  intended  as  an 
amendment  to  the  charter  of  the  town,  then  the  tax  on 
these  farming  lands  is  clearly  unconstitutional.  The 
reported  cases  of  Courtney  v.  City  of  Louisville,  12  Bush, 
419 ;  Preston  v.  Roberts,  12  Bush,  570,  and  MS.  opinions, 
several  in  number,  settle  this  question  against  the 
.appellant.  There  is  no  city  population  near  the  land  of 
the  appellee,  Gaines,  or  necessity  of  taxing  him  to  build 
these  streets,  or  any  reason  for  extending  the  municipal 
government  over  his  lands  except  to  tax  him.  He  can 
not  and  does  not  have  the  advantages  or  benefits  that 
the  citizens  of  the  town  proper  enjoy  from  their  local 
government;  and  the  attempt  to  exercise  the  taxing 
power  in  this  case,  if  carried  out,  would  be  taking  his 
private  property  for  public  use,  without  first  making 
constitutional  compensation. 

In  the  case  of  City  of  Henderson  v.  Lambert,  8 
Bush,  607,  the  territory  embracing  the  city  of  Hen- 
derson, including  the  land   of  Lambert,   was   incorpo- 
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rated  as  a  school  district.  It  was  a  special  school  tax 
within  this  district,  and  not  a  municipal  assessment,  and 
therefore  has  no  application  to  this  case.  Here  it  is 
municipal,  because  the  legislation  following  the  title  of  the 
act  relates  solely  to  municipal  expenditures,  and  vests  the 
power  in  the  trustees  to  make  all  character  of  municipal 
improvements  subject  to  certain  restrictions.  It  is,  there- 
fore, such  legislation,  if  permitted  to  be  enforced,  as 
would  violate  the  fundamental  law  of  the  land,  by  taking 
from  the  appellee  his  property  without  his  consent,  for  a 
municipal  use  in  which  he  has  no  greater  interest  than 
any  other  farmer  in  the  county  of  Jefferson. 

Can  this  tax  be  enforced  against  the  appellee,  Roberts, 
and  the  entire  burden  placed  on  the  town  of  Parkland 
proper?  If  the  tax  was  separable,  so  as  the  burden 
might  be  imposed  on  the  town  alone  without  oppressing 
its  tax-payers,  we  would  hold  the  appellee,  Roberts,, 
liable;  but  in  this  case  greatly  more  than  one-half  of  the 
property  is  released  from  taxation,  and  the  legislature 
never  intended  that  the  measure  of  liability  on  the  tax- 
payers should  be  determined  by  the  extent  to  which  the 
act  would  be  held  constitutional.  The  intention  was  to 
impose  the  burden  on  all,  and  as  much  of  the  property 
has  been  released,  the  entire  act  in  reference  to  the  issual 
of  these  bonds  must  fail.  While  the  limits  of  the  town 
may  be  extended,  it  does  not  follow  that  taxation  for 
municipal  purposes  can  be  imposed  on  farming  lands 
included  within  the  boundary. 

Judgment  affirmed  in  each  case. 
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Oabm  87— petition   EQUITY— Mat  16. 

Best  V.  Best,  &c. 

appzal  from  louisville  law  and  eqfitt  court. 

Devise  to  widow  for  life  with  power  to  sell  for  support  of  her- 
self AND  CHILDREN. — A  testator  devised  all  bis  estate  to  his  wife, 
•*to  be  managed  by  her  as  she  may  wish,"  with  the  provision  that  if 
she  should  marry  again  she  should  give  security  for  the  purpose  of 
protecting  the  testator's  children,  and  should  she  remain  unmarried 
all  the  property  at  her  death  to  be  divided  between  the  children. 
And  lastly  he  appointed  his  wife  executrix,  with  the  request  that  she 
be  permitted  to  qualify  without  giving  security.  Heid—Thai  the 
widow  takes  an  estate  for  life  or  during  her  widowhood,  with  power 
to  sell  and  dispose  of  all  or  any  part  of  both  the  real  and  personal 
property  that  she  may  deem  necessary  for  the  support  of  herself  and 
children  ;  and  while  she  might  have  sold  the  real  estate  and  passed  a 
good  title  without  the  interposition  of  the  court,  yet  having  sought 
the  aid  of  the  Chancellor,  he  had  jurisdiction  in  the  interest  of  the 
infant  children  to  prevent  an  injudicious  re-investment  or  waste  of 
the  proceeds,  though  no  power  to  prevent  a  sale  by  her  in  person  or- 
under  order  of  court. 

NEWTON  G.  ROGERS  for  appellant. 

1.  The  will  gives  appellant  an  estate  in  fee  simple.     (Schouler  on  Wills,. 

p.  469;  Percy  v.  Green  well,  80  Ky.,  616.) 

The  case  of  Anderson  v.  Hall,  80  Ky.,  91,  does  net  militate  against, 
this  view. 

2.  Even  if  appellant  does  not  take  the  fee,  the  will  certainly  gives  her  the* 

power  to  dispose  of  the  property  and  pass  a  title  to  it.    '  (Bulfer  v. 
Willigrod,  33  N.  W.  Rep.,  136;   Moore  v.  Webb,  2  B.  M.,  282.) 
8.  The  Chancellor  should  in  any  event  have  ordered  a  sale  of  the  property 
for  re-investment. 

CHARLES  G.  HULSEWEDE  for  appellees. 

The  widow  takes  only  a  life  estate  under  the  will,  remainder  to  the^ 
testator's  children.     (Smith  v.  Bell,  6  Peters,  U.  S.  Supw  Ct.,  p.  29. > 

CHIEF-JUSTICE  LEWIS  delivered  the  opinion  of  the  court. 

That  portion  of  the  will  of  Christian  Best,  deceased  ^ 

which  it  is  necessary  to  construe  in  order  to  determine 
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the  rights  and  power  under  it  of  Caroline  Best,  widow 
and  executrix,  is  as  follows  : 

Clause  2.  After  the  payment  of  all  my  just  debts  and 
funeral  expenses,  the  personal  property  remaining  on 
hand,  including  the  fixtures  of  my  shop  and  the  real 
estate  I  now  have  on  hand,  situated  on  Fifth  street, 
between  Main  and  Market  streets,  and  now  occupied  by 
Theodore  Garnier,  I  give  and  bequeath  to  my  beloved 
wife  Caroline. 

3.  I  desire  that  all  the  property,  real  and  personal 
and  mixed,  be  under  the  control  and  desire  of  my  said 
wife,  and  to  be  managed  by  her  as  she  may  wish. 

4.  Should  my  wife  inter-marry,  then  I  desire  that  she 
may  give  security  for  all  property  remaining  on  hand  for 
the  purpose  of  protecting  my  children,  and  should  she 
reraam  unmarried,  at  her  death  I  desire  that  all  the  prop- 
erty remaining  b..  divided  equally  with  my  children 
Amelia,  Mary  C,  Josephine,  Charlotte  L.,  Emma  F., 
and  Elizabeth  Louisa  Best,  share  and  share  alike. 

5.  And  lastly,  1  do  hereby  appoint  my  beloved  wife 
Caroline  as  executor  of  this  my  last  will  and  testament, 
and  desire  that  the  honorable  judge  of  the  Jefiereon 
County  Court  permit  her  to  qualify  as  such  without 
giving  security. 

Considering  the  second  clause  above,  we  would  have  to 
say  Caroline  Best  takes  under  the  will  the  absolute  estate 
in  all  the  property  left  by  the  testator,  subject  to  the 
rights  of  creditors.  But  the  language  of  the  third  and 
fourth  clauses  so  far  qualifies  the  preceding  one  as  to 
make  it,  according  to  the  evident  intention  of  the  testa- 
tor, an  estate  for  life  or  during  her  widowhood.    Yet  it 
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18  equally  manifest  he  intended  and  did  give  her  power  to 
sell  and  dispose  of  all  or  any  part  of  both  the  real  and 
personal  property  that  she  might  deem  necessary  for  the 
support  df  herself  and  the  six  children,  all  of  whom  were 
at  the  date  of  the  will,  1879,  infants,  only  two  of  them 
even  now  being  of  full  age.  For  to  place  the  property 
under  her  control  and  desire,  to  be  managed  as  she  might 
wish,  without  security  as  executrix,  or  any  security  at 
all  except  in  case  of  her  marriage,  and  only  what  might 
be  remaining  at  her  marriage  or  death  to  go  to  the  chil- 
dren, is  equivalent  to  giving  her  the  power  to  sell  and  dis- 
pose of  it  for  the  benefit  and  support  of  herself,  while  a 
widow,  and  the  children,  and  such  the  language  used 
shows  was  the  intention  of  the  testator.  And  as  confir- 
mation of  the  correctness  of  that  view,  almost  the  entire 
estate  left  by  the  testator  consisted  of  a  house  and  lot 
situated  in  the  business  part  of  the  city  of  Louisville, 
the  amount  of  personalty  being  so  small  as  that  it  wa8 
soon  exhausted,  and  the  children  have  been  therefore 
dependent  for  support  upon  the  exertions  of  their  mother, 
and  rents  from  the  house  and  lot.  This  condition  of  his 
wife  and  children  must  have  been  understood  and  con- 
templated, and  hence  he  made  provision  in  his  will  for  a 
sale  of  the  house  and  lot  by  his  widow  whenever,  during 
her  widowhood,  she  might  think  it  necessary  for  the 
proper  support  and  protection  of  herself  and  children. 

In  our  opinion  she  might  have  sold  the  house  and  lot 
and  passed  a  good  title  without  the  interposition  of  the 
court.  But  having  sought  the  aid  and  advice  of  the 
Chancellor,  he  had  jurisdiction  in  the  interest  of  the 
infents  to  prevent  an  injudicious  re-investment  or  waste 
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of  the  proceeds  of  sale  of  the  house  and  lot,  though  no 
power  to  prevent  a  sale  by  her  in  person,  or  under  order 
of  court.  We  therefore  think  the  judgment  appealed 
from  is  erroneous  to  the  extent  it  is  thereby  decided 
she  has  no  power  to  sell  and  in  dismissing  the  action, 
and  is  reversed  for  proceedings  consistent  with  this 
opinion. 


Case  88— PETITION  EQUITY— Mat  16. 

Dean  v.  Cassiday,  &c. 

APPEAL   FROM    MARION    (CIRCUIT   COURT. 

A  VERBAL  CONTRACT  FOR  THE  SALE  OF  LAND  Can  not  be  enforced  by  either 
party,  and  its  resoission  upon  equitable  terms  will  be  declared  at  the 
option  of  either  party,  as  tlie  right  to  enforce  a  contract  must  be  mutiul. 
One  party  having  erected  improvements  upon  the  land  of  another 
under  a  verbal  contract  between  them,  the  Chancellor  did  right  in  order- 
ing a  sale  of  the  property  at  the  instance  of  the  party  who  erected  the 
improvements,  and  in  dividing  the  proceeds  in  the  proportion  of  the 
value  of  the  lot  and  the  improvements.  The  owner  of  the  land  has  no 
right  to  insist  upon  the  enforcement  of  the  verbal  contract,  by  which  he 
claims  the  other  party  was  to  have  the  use  of  the  pronerty  for  life  as 
compensation  for  the  erection  of  the  improvements. 


G.  W.  CRADDOCK. 

LANT. 


SAM  CLEAVER  and  CHAS.  F.  EXUM  fob  appiit 


The  parties  being  adults  and  laboring  under  no  legal  disability,  a  ooart 
of  chancery  had  no  power  to  sell  real  estate  in  which  one  held  the  fee, 
and  the  other  a  life  estate,  without  the  consent  of  both.  (Gowom  t. 
McFerran,  79  Ky.) 

A  contract,  though  \vithin  the  statute  of  Arauds,  is  good  as  a  defense  when 
executed  in  whole  or  in  part.     (Roberts  v.  Tennell,  8  Monroe,  247.) 

An  oral  contract  in  regard  to  land  can  not  be  abandoned  so  as  to  charge 
the  vendor  with  improvements  made  by  vendee.  (Gadgell  ▼.  Duvall,  4 
J.  J.  M.,229.) 
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liOUNTREE  &  LISLE  for  appellbbs. 

1..  Whether  the  agreement  that  appellee  should  build  upon  the  land  of  ap- 
pellant was  within  the  statute  of  frauds  or  not,  appellee  took  no  kind  of 
estate  in  the  land.  (Oen.  St.,  chap. 22,  p.  248 ;  Gen.  St., chap.  24,  sec.  2, 
p.  256.) 

2.  Such  agreement  was  not  void,  but  unenforceable,  and  the  appellee  had  an 
equitable  lien  on  the  land  for  her  improvements.  (Ford  v.  Ellingwood. 
3  Met.,  363;  Brown  v.  East,  3  Mon.,  408;  Dillon  v.  Cook,  U  Bush,  326; 
McDonald  v.  Fleming,  12  B.  M.,  288;  Beasley  v.  Harris,  1  Bush,  534.) 

JUDGE  HOLT  delivered  the  opiniov  of  the  court. 

The  appellee,  Mary  Cassiday,  is  the  mother-in-law  of  the 
appellant,  Philip  Dean.  He  was  the  owner  of  a  vacant 
lot,  worth  about  four  hundred  dollars.  Under  a  verbal 
contract  between  them,  she  erected  a  brick  business  house 
thereon,  costing  over  two  thousand  dollars,  and  improving 
the  property  in  that  sum.  They  do  not  agree  as  to  the 
character  of  the  contract.  He  testifies  in  substance  that 
she  was  to  have  the  rent  of  the  property  during  her  life, 
as  compensation  for  building  it. 

She  says  in  her  petition,  that  she  was  to  have  the  use  of 
it  ifbr  her  life,  with  the  privilege  of  selling  it  at  any  time, 
if  she  desired,  and  payihg  him  four  hundred  dollars  of 
the  proceeds.  In  her  testimony,  however,  she  says  that 
nothing  was  said  as  to  her  selling  it,  but  that  she  was  to 
have  the  rents.  Both  agree,  however,  that  the  contract 
was  verbal. 

Some  time  after  the  erection  of  the  store-house,  she, 
without  the  knowledge  of  the  appellant,  who  did  not  live 
in  the  vicinity,  sold  it  to  one  Graham. 

He  paid  a  portion  of  the  purchase  money  to  her,  and 
this  action  was  brought  against  him  by  her  upon  the  notes 
for  the  remainder  of  it,  the  appellant  also  being  made  a 
defendant. 
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The  latter  objected  to  the  sale,  and  as  a  necessary  result. 
owing  to  his  being  the  title  holder,  the  sale  to  Graham 
was  rescinded  with  a  reference  to  the  master  to  ascertain 
the  value  of  the  rents  and  improvements  by  Graham,  and 
how  much  purchase  money  he  had  paid  to  Mrs.  Cassiday. 

The  appellant,  Bean,  objected  to  any  sale  of  the  prop- 
erty, and  insisted  upon  the  fulfillment  of  the  contract 
between  him  and  his  mother-in-law,  as  he  understood  it. 

The  lower  court  held,  however,  that  there  was  no  bind- 
ing contract  between  them.  It  ordered  a  sale  of  the 
property,  the  proceeds  to  be  divided  between  the  appellant 
and  the  appellee  in  the  proportion  of  $400  to  $2,130,  the 
value  of  the  lot  and  the  improvements  being  thus  fixed 
respectively  by  the  court,  and  the  claims  of  Graham  to  be 
satisfied  out  of  what  might  be  coming  to  Mrs.  Cassiday. 
Rents  were,  when  ascertained,  to  be  accounted  for  by 
Mrs.  Cassiday  to  the  appellant  in  the  same  ratio. 

The  appellant  now  insists  that  it  was  error  to  order  a  sale 
of  the  property,  because  he  was  willing,  and  consented  by 
his  pleading,  to  carry  out  the  contract  with  Mrs.  Cassiday, 
and  let  her  have  the  rents  of  the  property  during  her  life; 
and  that  as  he  was  not  questioning  her  right  to  the  use  of 
it,  and  she  had  gone  into  possession,  she  could  not  treat 
the  contract  as  within  the  statute  of  frauds,  and  abandon 
it  and  look  to  the  property  for  pay  for  her  improvements. 

It  is  true,  the  statute  does  not  declare  parol  contracts 
as  to  land  void,  but  merely  provides  that  no  action  shall 
be  brought  to  charge  any  person  thereon. 

They  are  often  therefore,  as  was  said  in  Gudgell  v.  Du- 
vall,  4  J.  J.  M.,  229,  "  efficacious  as  a  shield,  to  protect 
those  claiming  under  them."     They  are  valid  for  many 
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parposes,  and  may  often  be  used  as  a  shelter  to  prevent 
injustice  being  done. 

Thus  equity  gives  to  a  parol  purchaser  of  land  a  lien 
upon  it  for  the  purchase  money  he  may  have  paid,  and 
also  for  the  value  of  any  permanent  improvements  made 
bonafide. 

He  can  not  be  turned  out  of  possession  without  indem-- 
nity ;  but  although  possession  may  have  been  delivered 
or  part  of  the  purchase  money  paid,  yet  a  specific  execu- 
tion of  the  contract  will  not  be  ordered,  but  the  rents  and 
improvements  and  any  purchase  money  received  by  the 
vendor  will  be  adjusted  upon  equitable  principles.  Un- 
questionably the  contract  in  this  instance,  whatever  it 
may  have  been,  was  within  the  statute  of  frauds,  and  the 
appellant,  Dean,  could  have  disregarded  it  ad  libitum  at 
any  time.  Mrs.  Cassiday  could  not  have  resisted  a  claim 
by  him  to  the  property  and  the  possession  of  it,  save  to- 
the  extent  of  getting  pay  for  her  improvements. 

She  could  not  have  enforced  the  contract  as  against 
him ;  and  this  being  so,  either  had  the  right  to  disregard 
it.  The  right  to  enforce  it  should  not  rest  upon  the  will 
of  the  one  party. 

It  is  elementary  in  the  law  of  contracts  that  the  right 
to  enforcement  must  be  mutual  and  belong  to  both 
parties.  Mere  possession  under  a  parol  agreement  as  to 
land,  and  which  is  within  the  statute,  will  not  enable  the 
party  in  possession  to  defeat  a  recovery  by  the  owner. 
The  holder  can  only  insist  upon  any  equities  growing  out 
of  the  transaction.  The  contract  will  be  disregarded  at 
the  instance  of  either  party  upon  equitable  principles. 

It  may  now  be   regarded  as  the  settled  rule  in   this. 
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-State,  that  a  verbal  contract  for  the  sale  of  land  can  not  be 
enforced  by  either  party.  Its  rescission  upon  equitable 
principles  will  be  declared  at  the  option  of  either  party. 
The  vendor  in  such  a  case  cannot,  as  was  held  in  some  ot 
i;he  earlier  cases,  make  the  conveyance,  and  compel  per- 
formance, while  the  vendee  has  no  such  right.  It  matters 
not  that  the  latter  may  have  been  put  in  possession  by  the 
vendor.  He  is  not  even  then  bound  to  accept  u  deed  and 
comply  with  the  verbal  contract,  since  the  vendor  wag 
within  the  protection  of  the  statute,  and  it  was  altogether 
optional  with  him  whether  he  would  comply.  It  would 
be  inequitable  to  give  the  right  of  refusal  to  the  one  and 
not  to  the  other. 

Moreover,  to  allow  an  enforcement  of  such  a  contract 
ibecause  the  vendor  is  willing  to  comply,  would  prevent 
the  statute  from  defeating  the  mischief  it  was  intended  to 
.meet. 

This  question,  under  a  somewhat  different  phase  of 
facts,  was  fully  considered  and  the  authorities  reviewed 
in  Usher's  Executor  v.  Flood,  83  Ky.,  552;  but  the  rule 
there  announced  is  applicable  here,  and  is,  in  our  opinion, 
the  correct  one. 

In  this  case  the  appellant,  Bean,  has  not  offered  by 
deed  to  invest  Mrs.  Cassiday  with  the  use  for  life  of  the 
property ;  but  if  he  had  done  so,  it  would  not,  as  we  have 
already  seen,  give  him  the  right  to  insist  upon  the  execu- 
tion of  the  contract,  which  it  is  affirmed  upon  the  one 
hand  was  made  but  denied  upon  the  other. 

The  sale  to  Graham  by  Mrs.  Cassiday,  and  which  ap- 
pears to  have  been  made  by  her  in  good  faith,  compli- 
cated matters ;  and  it  is  fortunate,  in  view  of  the  situation 
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of  all  the  parties,  that  the  law  applicable  to  the 
-case  enabled  the  lower  court  to  do  justice  to  all  of 
them. 

Judgment  affirmed. 


Oabb  89— petition  EQUITY—May  16. 

Brown,  &c.,  v.  Anderson, 

APPEAL   FROM    LINCOLN   CIRCUIT   COURT. 

II.  Construction  of  deed — Exceptions  and  reservations. — By  a 
clause  in  a  deed  "excepting  and  reserving  one-half  acre  of  land  of 
said  tract,  being  the  old  family  graveyard  of  the  grantor,  together 
with  the  right  of  way  to  said  graveyard,"  the  parties  to  the  deed 
intended  the  half  acre  of  land  referred  to  to  be  used  for  no  other 
purpose  than  a  graveyard,  and  for  the  interment  of  no  other  class  of 
persons  than  answer  the  description  of  the  grantor's  family,  and  also 
intended  the  right  of  way  reserved  to  be  used  by  no  other  persons. 
Therefore,  the  grantor's  family  have  no  right  to  license  others  to  use 
said  graveyard  or  right  of  way. 

2.  Same. — The  word  "family  "  was  intended  to  embrace  not  merely  those 
of  the  grantor's  children  who  were  at  the  time  members  of  his 
household,  but  also  his  lineal  descendants  generally. 

Z.  Same. — As  both  the  terms  "excepting"  and  "  reserving  "  are  used  in 
the  clause  quoted,  it  is  to  l>e  presumed  they  were  to  have  a  distinct 
meaning  and  application. 

4.  Same. — A  reservation  is  a  clause  in  a  deed  whereby  the  grantor  re- 
serves some  new  thing  to  himself  issuing  out  of  the  thing  granted 
and  not  in  use  before;  but  an  exception  is  always  of  a  part  of  the 
thing  granted,  or  out  of  the  general  words  or  description  of  the  s^rant. 

J.  W.  ALCORN  for  appkllants. 

The  following  provision  in  a  deed:     "All  of  which  land  is  hereby  con- 
veyed to  the  grantees  excepting  and  reserving  one-half  acre  of  land  of 
said  tract,  being  the  old  family  gniveyard  of  grantor,  together  with 
the  right  of  way  to  said  graveyard,"  was  an  exception  of  one-half  of  an 
Vol.  88—37 
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acre  out  of  the  land  conveyed  and  a  reservation  of  the  right  of  way. 
So  the  title  to  the  half  acre  did  not  pass  hy  the  deed.  (Washhum  on 
Real  Property,  vol.  8,  p.  639;  Kent's  Gominentaries,  vol.  4,  p.  468.) 

R.   P.    JACOBS   FOR   APPELLEE. 

1.  An  exception  is  of  a  part  of  a  thing  contained  in  the  grant,  and  a 

reservation  is  of  some  new  right  not  in  existence  at  the  making 
of  the  grant.     (Washburn  on  Real  Property,  vol.  3,  pp.  369-376.) 

2.  The  term,  ** family  graveyard  of  grantor"  limits  the  use  of  the  half 

acre  to  the  purpose  of  burial  and  to  the  family  of  grantor.  (City  of 
Alton  v.  Illinois,  62  Am.  Dc,  47»,  321.) 

CHIEF-JUSTICE  LEWIS  delivered  the  opinion  of  the  court. 

Appellants,  descendants  of  Ellis  W.  Brown,  instituted 
this  action  for  an  injunction  to  prevent  appellee  in  any 
way  disturbing  them,  or  persons  acting  by  their  authority 
or  permission,  in  the  unrestricted  legitimate  use  of  a 
certain  half  acre  of  land  and  of  a  passway  to  it,  which  is 
or  was  part  of  a  tract  of  204  acres  conveyed  in  1869  by 
Brown  to  C.  and  B.  Fowler,  and  by  them,  in  1883,  to 
appellee.  And  whether  they  are  entitled  to  the  complete 
relief  prayed  for  depends  upon  the  proper  construction  of 
the  following  clause  in  the  deed  of  1869 :  "  All  which 
land  is  hereby  conveyed  to  the  grantees,  excepting  and 
reserving  one-half  acre  of  land  of  said  tract,  being  the 
old  family  graveyard  of  the  grantor,  together  with  the 
right  of  way  to  said  graveyard." 

It  is  to  us  clear  the  parties  to  the  deed  intended  the 
word  family  to  embrace,  not  merely  those  of  the  grantor's 
children  who  were  at  the  time  members  of  his  household, 
but,  also,  his  lineal  descendants  generally.  And  the 
right  of  appellants  to  the  use  for  themselves  of  the  half 
acre  as  a  burial  place,  and  of  a  way  to  it,  seems  to  be 
conceded  by  appellee  and  recognized  in  the  judgment  of 
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the  lower  court.  But  they,  claim  the  farther  right  to 
license  others,  not  descendants  of  the  grantor,  to  use  it 
for  the  same  purpose,  and  therein  is  involved  the  issue 
for  us  to  decide. 

As  both  the  terms  excepting  and  reserving  are  used  in 
the  clause  quoted,  it  is  to  be  presumed  they  were  intended 
to  have  a  distinct  meaning  and  application. 

"A  reservation  is  a  clause  in  a  deed  whereby  the 
grantor  reserves  some  new  thing  to  himself  issuing  out 
of  the  thing  granted  and  not  in  esse  before;  but  an 
exception  is  always  of  a  part  of  the  thing  granted,  or  out 
of  the  general  words  or  description  of  the  grant."  (4 
Kent,  468.)  Accordingly  the  latter  term  can  alone  relate 
to  the  estate  or  interest  of  the  grantor  in  the  half  acre  of 
land,  and  the  consequence  of  his  excepting  it  was,  if  that 
word  is  to  have  its  technical  meaning  without  any  quali- 
fication, that  the  thing  excepted  remained  with  him, 
"with  like  force  and  effect"  as  if  no  grant  had  been 
made.  On  the  other  hand,  the  right  of  way  did  not  exist 
at  all  prior  to  the  grant  because,  being  an  easement,  there 
was  nothing  to  which  it  could  attach  while  the  entire 
tract  was  owned  by  the  grantor,  and  it  came  into  exist- 
ence in  virtue  of  the  reservation  ;  but  the  extent  to  which 
and  by  whom  it  can  be  fairly  and  legitimately  enjoyed 
depends  upon  the  purpose  for  which  the  half  acre  was 
intended  to  be  used,  and  the  character  of  estate  therein 
excepted  from  the  grant. 

The  main  inquiry,  then,  is  whether  the  word  excepting 
is  to  be  understood  and  applied  with  or  without  qualifi- 
cation. 

We  do  not  agree  with  counsel  that  the  words  "old 
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family  graveyard"  were  used  simply  to  describe  and 
identify  the  parcel  of  land  excepted  from  the  grant.  On 
the  contrary,  they  were  evidently  intended,  and,  accord- 
ing to  their  natural  import,  do  indicate,  with  reasonable 
certainty,  the  purpose  for  which  the  half  acre  was 
excepted  and  the  persons  for  whose  benefit  it  was  excepted. 
And  when  we  consider  the  size  and  situation  of  it  inside 
the  boundary  of  a  farm  of  200  acres,  and  the  natural  and 
proper  signification  of  the  language,  it  becomes  clear 
parties  to  the  deed  intended  it  to  be  used  for  no  other 
purpose  than  a  graveyard  and  for  the  interment  of  no 
other  class  of  persons  than  answer  the  description  of  the 
grantor's  family,  in  the  plain  meaning  of  that  word.  For 
we  can  conceive  of  no  other  purpose  the  grantor  had  in 
view,  nor  presume  he  intended  to  make  such  provision 
for  any  other  persons.  Neither  is  it  reasonable  the 
grantee  intended  or  understood  the  legal  effect  of  that 
clause  of  the  deed  to  be  to  give  to  the  grantor  and  hie 
descendants  the  absolute  right  to  license  whoever  and 
whatever  number  of  strangers  they  might  see  fit  to  not 
only  be  buried  there,  but,  as  a  necessary  incident,  to  goto 
and  from  the  graveyard  over  his  adjacent  land  ad  libUum, 
singly  and  in  multitudes.  Besides,  if  the  estate  of  appel- 
lants in  the  half  acre  be,  as  they  claim,  absolute  and 
without  condition  of  its  use,  it  follows,  of  course,  they 
may  not  only  abandon  it  as  a  graveyard,  still  retaining 
the  possession  and  right  of  way  to  it,  but  sell  and  convey 
it  to  strangers  to  be  used  for  that  or  any  other  purpose, 
however  injurious  or  oftensive  to  the  owner  and  occupant 
of  the  other  part  of  the  original  tract. 
Though  the  fee  simple  title  may  be  in  appellants,  about 
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which  it  is  not  necessary  to  decide,  the  parties  to  the  deed 
had  the  right  to  annex  a  condition  of  the  use  and  enjoy- 
ment hy  the  grantor  and  his  descendants  of  the  estate  in 
the  half  acre,  and  that  they  did  intend  to  limit  the  use  of 
it  and  the  right  of  way  to  it  for  the  sole  purpose  of  a 
family  graveyard,  and  for  the  sole  benefit  of  the  persons 
mentioned,  we  are  satisfied.  And,  such  being  the  case, 
the  right  to  license  others  to  use  it  is  repugnant  as  well  to 
the  language  used  as  to  the  manifest  intention  of  the 
parties,  and,  therefore,  can  not  be  implied. 
Judgment  affirmed. 


Case  90— PETITION  EQUITY— May  16. 

Thomas,  &c.,  v.  Ireland,  &c. 

APPEAL   FROM    HANCOCK   CIRCUIT   COURT. 

1.  False  return  on  summons. — Where  a  summons  has  been  returned  by 

the  sheriff  as  executed  upon  a  defendant,  when  in  fact  it  was  not,  and 
a  judgment  rendered  thereon,  the  return  is  conclusivw  as  between  the 
plaintiff  and  defendant,  provided  the  plaintiff  acted  in  good  faith. 
And  this  is  true,  although  the  false  return  was  procured  by  one  of  the 
defendants,  and  that  defendant  the  husband  of  the  defendant  who  has 
been  wronged.  The  remedy  of  the  injured  party  is  against  the 
wrongdoers  to  recover  damages. 

2.  Same. — A  sheriff's  return  can  not  be  impeached  in  a  proceeding  to  set 

aside  a  judgment  authorized  by  such  return.  As  the  sheriff  is  the 
wrongdoer,  and  not  a  party  to  the  judgment,  such  a  proceeding  is  col- 
lateral, and  a  sheriffs  return  can  not  be  impeached  in  a  collateral  pro- 
ceeding. 

G.  W.  WILLIAMS  &  SON  and  W.  S.  ROBERTS  for  appellants. 

The  rule  that  a  judgment  can  not  be  collaterally  questioned  does  not  apply 
where  the  sheriff  falsely  returns  the  summons  as  served,  when  in  fact 
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there  was  no  service  of  summons,  and  nt)  knowledge  of  the  pendency 
of  the  action. 

W.  W.  IRELAND  and  MILLER  &  MORRISON  for  appellees. 

The  return  of  an  officer,  acting  within  the  scope  of  his  authority,  can  not 
be  collaterally  questioned.  It  can  only  be  questioned  by  direct  pro- 
ceedings against  the  officer  for  that  purpose.  (The  Sergeant  of  Court 
of  Appeals  v.  George,  5  Litt.,  199;  Smith  v.  Hornback,  &c.,  3  A.  K. 
M.,  392;  Trimble  V.  Fram,  3  Mon.,  62;  Trigg  v.  Lewis,  8  Lit.,  129; 
Ooodall  V.  Stewart,  2  Hen.  &  Mun.,  105;  Carr  v.  Hodgen,  1  Lit., 
16;  Gray  V.  Gray,.  3  Lit.,  466;  Ellis  v.  Browning,  4  Lit.,  246;  Mc- 
Connell  v.  Dowdry's  Heirs,  4  Mon.,  892.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  coubt. 

In  1880,  upon  the  petition  of  J.  B.  Ireland  and  cross- 
petition  of  Joel  Marshal,  against  the  appellants,  the 
Hancock  Circuit  Court  rendered  judgment  enforcing 
mortgage  liens  upon  a  tract  of  land  belonging  to  the 
appellant,  Mrs.  Thomas,  which  was  executed  by  her,  and 
appellant,  J.  C.  Thomas,  to  the  appellees,  J.  B.  Ireland 
and  Joel  Marshal.  The  return  of  the  sheriff  of  Hancock 
county  showed  that  summons  was  served  upon  both  of 
the  appellants  in  each  case.  The  judgment  was  rendered 
by  default,  and  the  land  was  sold  to  satisfy  the  judgment, 
and  purchased  by  Joel  Marshal. 

In  1885  the  appellants  instituted  this  action  in  equity 
against  the  appellee,  J.  B.  Ireland,  and  the  representatives 
of  Joel  Marshal,  he  having  died,  to  set  aside  said  judg- 
ment, upon  the  ground  that  summons  was  not  served 
upon  the  appellant,  Mrs.  Thomas,  to  answer  either  the 
petition  or  cross-petition ;  that  the  return  of  the  sheriff 
showing  that  the  summons  on  both  petitions  had  been 
executed  on  her,  which  was  false,  was  brought  about  by 
the  appellant,  J.  C.  Thomas,  who  induced  the  sheriff  not 
to  serve  the  summons  upon  Mrs.  Thomas,  but  to  endorse 
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the  same  executed  upon  her,  in  order  to  conceal  from  her 
the  fact  that  her  land  was  in  danger  of  being  sold  to 
satisfy  the  mortgage  debts,  which  were  his  and  not  hers, 
which  conduct,  it  is  alleged,  was  a  fraud  upon  her.  It  is 
not  alleged  that  the  appellee,  J.  B.  Ireland,  and  Joel  Mar- 
shal, or  either  of  them,  were  participants  in  this  wrong- 
doing, or  had  any  knowledge  of  it  whatever 

It  is  well  settled  by  this  court  that  where  the  plaintiff 
acts  in  good  faith  in  obtaining  a  judgment  upon  the 
return  of  the  sheriff,  endorsed  upon  the  summons,  that  it 
was  executed  on  the  defendant,  though  in  fact  it  was  not, 
the  return  is  conclusive  as  between  the  plaintiff  and 
defendant.  The  stability  of  judgments  requires  this  rule ; 
otherwise  judgments  settling  the  rights  of  parties  and 
.giving  remedies  for  the  enforcement  of  these  rights  could 
never  be  regarded  as  permanent,  but  would  be  liable  to 
be  set  aside,  and  the  rights  settled  thereby  be  reopened, 
when  the  facts,  not  only  appertaining  to  the  service  of 
the  summons,  but  ^the  merits  of  the  controversy,  had 
been  forgotten  or  rendered  unavailing  by  reason  of  the 
death  of  the  parties  or  witnesses. 

Of  course,  if  the  plaintiff'  induces  the  sheriff  to  make 
a  return  that  he  had  served  the  summons,  when  he  had 
not,  whereby  the  plaintiff  is  enabled  to  obtain  judgment 
against  the  defendant,  the  Chancellor  would  not  hesitate 
to  set  the  judgment  aside,  upon  the  ground  that  it  was 
fraudulently  obtained.  Also,  if  he  knew  the  sheriff  had 
-made  a  false  return  and  took  judgment  against  the 
defendant,  notwithstanding,  he  would-  be  regarded  as  an 
aider  and  abettor  of  the  fraud,  and 'the  Chancellor  would 
get  the  judgment  aside.    But,  as  long  as  the  plaintiff'  is 
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an  innocent  party,  no  false  return  of  the  sherift*,  though 
procured  by  one  of  the  defendants,  and  that  defendant 
the  husband  of  the  wronged  defendant,  will  justify  setting 
aside  the  judgment  as  against  the  plaintift'.  His  protec- 
tion lies  in  the  fact  that  he  is  an  innocent  party. 

When  the  plaintiff  is  an  innocent  party  the  sheriff  and' 
his  coadjutor,  if  he  has  one,  are  the  wrong-doers,  and 
the  wronged  party  may  have  an  action  against  them,  or 
either,  for  damages  commensurate  to  the  injury  he  has 
sustained  growing  out  of  the  wrongful  act. 

Also,  as  the  sheriff  is  the  wrong-doer  and  not  a  partj^ 
to  the  judgment,  the  proceeding  to  impeach  his  return  is 
collateral ;  and  it  is  well  settled  that  his  return  can  not 
be  impeached  in  a  collateral  proceeding  for  the  purpose 
of  setting  aside  or  of  getting  rid  of  a  judgment  author- 
ized by  such  a  return.  (Taylor  v.  Lewis,  2  J.  J.  M.,  400; 
Smith  V.  Hornback,  3  A.  K.  Mar.,  392;  Sergeant,  &c.,  v.. 
George,  5  Litt.,  199.) 

The  judgment  is  affirmed. 


Cask  91— MOTION  FOK  APPEAL— Mat  18. 

Louisville  Industrial  School  of  Reform  v.  City 
of  Louisville. 

APPEAL    FROM    LQUISVILLK    LAW    AND    EQUITY    COURT. 

1.  Refusal  of  judge  op  lower  court  to  orakt  appeal. — In  an  action 
brought  by  the  board  of  managers  of  a  corporation  in  tiie  name  of  the 
corporation,  a  new  board  of  managers,  claiming  to  have  been  legally. 
elected  since  the  institution  of  the  action,  entered  a  motion*  ixx  dismiss 
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the  action.  The  court  sustained  the  motion  over  the  objection  of  the^ 
old  board,  which  denied  the  legality  of  the  election  of  the  new  board. 
Thereupon  the  old  board,  on  behalf  of  the  plaintifl*,  entered  a  motion 
for  an  appeal,  which  the  court  refused  to  grant.  Held — That  the 
court  should  have  granted  the  appeal,  so  that  this  court  may  finally 
decide  which  of  the  two  boards  is  the  legally  constituted  board. 
2.  Same. — This  court,  having  the  right  to  revise  the  judgment  of  the 
lower  court,  can  not  be  ousted  of  its  jurisdiction  by  an  error  of  that 
court  in  denying  to  the  plaintiff  an  appeal,  to  which  it  was  entitled  as 
a  matter  of  right.  Therefore  this  court  has  the  power  to  order  the 
judge  of  the  lower  court  to  grant  an  appeal. 

JOHN  ROBERTS,  MUIR  &  HEYMAN  and  BROWN,  HUMPHREY 

&  DAVIE  FOR  APPELLANT. 

1.  This  court  should,  upon  the  record  as  it  stands,  docket  this  appeal.    The- 

lower  court  can  not,  by  refusing  to  grant  an  appeal,  require  the 
appellant  to  wait  until  the  term  has  expired,  and  then  have  un  appeal 
granted  by  the  clerk  of  this  court.  The  grant  to  this  court,  by  the 
constitution,  of  appellate  jurisdiction  necessarily  implies  the  grant  of 
all  powers  necessary  to  the  proper  and  complete  exercise  of  such  juris- 
diction. (Constitution  of  Ky.,  art.  4,  sec.  2,  Gen.  Stats.,  page  107; 
Mitcheson's  adm'r  v.  Foster,  3  Met.,  325;  Gorham  v.  Luckett,  6  B. 
M.,  147;  S.  C.  6  B.  M.,  638;  1  M.  &  B.,  128;  Warne  v.  Baker,  24 
111.,  351.) 

2.  But  if  the  court  thinks  that  the  forms  of  the  law  require  that  the  judge 

of  the  lower  court  shall  enter  the  appeal  on  his  record,  then  this  court 
should  enter  an  order  requiring  him  to  do  so. 

Anything  which  a  litigant  has  the  right  to  demand  as  of  course  dur- 
ing the  progress  of  litigation,  or  for  the  purpose  of  obtaining  a  fair 
determination  of  such  litigflti<m  upon  its  merits  in  this  court,  this 
court  will,  by  rule,  compel  the  court  below  to  conform  to.  {Ex-parte 
Bradstreet,  7  Potert?,  634;  People  v.  Pearson,  2  Scam.,  189.) 

3.  The  persons  who  are  claiming  the  right  to  prosecute  this  appeal  in  the 

name  of  the  appellant  are  the  lawfully  constituted  board  of  managers 
of  the  appellant,  and  have  the  right  to  make  this  motion.  It  wa^  not 
contemplated  that  more  than  three  members  of  the  board  should  be 
elected  at  any  one  time;  and  where  there  is  a  failure  to  hold  an  election 
at  the  regular  time,  the  three  members  whose  successors  would  have 
been  elected  if  an  election  had  been  held,  hold  for  another  three  years — 
that  is,  until  the  next  regular  election  for  members  of  that  class. 
(Elliott's  Charter  and  Ordinances,  page  179 ;  Ichrn,  page  439.) 

H.  S.  BARKER  for  city  op  louisville. 

The  general  council  had  the  power  to  elect  a  full  board  of  nine  members 
on  the  2d  of  May,  1889,  as  all  of  the  members  of  the  old  board  were 
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holding  over  merely  by  reason  of  the  failure  of  the  council  to  hol<l 
an  election  since  May,  1885;  and  upon  the  holding  of  a  "now  elec- 
tion "  the  powers  of  the  old  board  ceased.  (Elliott's  Digest,  pages 
178  and  489.)  Therefore,  the  new  board  was  authorized  to  represent 
the  plaintiff,  and  as  the  action  was  dismissed  on  its  motion  there  can 
be  no  appeal.     (Pauntleroy's  Heirs  v.  Crow's  Heirs,  6  B.  M.,  186.) 

T.  L.  BURNETT,  HELM  &  BRUCE  and  O'NEAL,   JACKSON  & 

PHELPS  FOR  INDUSTRIAL  SCHOOL  OF  REFORM. 

1.  This  court  has  no  power  to  issue  a  writ  of  mandamus  except  for  the 

purpose  of  enforcing  its  own  judgments  or  orders.     (Civil  Code,  secfc. 

474,477.) 
^.  The  plaintiff  can  not  appeal  from  an  order  dismissing  the  case  upon  iu 

own  motion.     (Fauntleroy's  Heirs  v.  Crow's  Heirs,  5  B.  M.,  136.) 
S.  The  lower  court  having  determined  that  the  motion  to  dismiss  wa> 

made  by  those  who  were  authorized  to  represent  the  plaintiff,  this 

court  will  not  inquire  into  that  fact. 
4.  If  the  old  board  are  really  the  board  of  managers  of  the  plaintiff,  their 

remedy  is  pointed  out  by  section  483  of  the  Civil  Code. 

CHIEF-JUSTICE  LEWIS  delivered  the  opinion  of  the  court. 

April  20, 1889,  Louisville  Industrial  School  of  Reform, 
a  corporation  created  by  statute,  commenced  an  action  in 
the  Louisville  Law  and  Equity  Court  again.st  City  of 
Louisville  and  R.  T.  Scowden,  the  petition  containing, 
substantially,  the  following  statement  of  facts :  That  it 
is  a  charitable  institution,  organized  for  the  purpose  of 
receiving,  taking  care  of  and  educating  such  minors  as 
may  be  committed  to  its  charge  by  legally  constituted 
authorities,  and  has  title  and  been  for  many  years  in  the 
actual  possession  of  about  eighty-two  acres  of  land  in 
Jefferson  county,  conveyed  to  it  in  1860  by  City  of  Louis- 
ville, upon  terras  and  conditions  set  out  in  the  deed  filed 
with  the  petition,  upon  which  land  it  has  expended  large 
sums  of  money  in  the  construction  of  houses  for  occu- 
pancy of  inmates  of  the  institution,  for  schools,  work- 
shops,   and    other   necessary   improvements.     That  the 


Digitized  by  VjOOQIC 


Vol.  88.]  JANUARY   TERM,  1889.  587 

LouisvillQ  ladustrial  School  of  Reform  v.  City  of  Louisville. 

defendants,  City  of  Louisville  and  R.  T.  Scowdeu,  its 
engineer,  in  pursuance  of  an  ordinance  of  the  general 
council  passed  April  18, 1889,  but  without  right  or  author- 
ity of  law,  are  threatening,  making  preparations  and 
will,  unless  enjoined,  extend  what  is  called  Third  street 
through  plaintiff's  land  a  distance  of  over  one-fourth 
mile,  and  one  hundred  feet  wide,  as  a  boulevard,  and  by 
paving,  make  it  the  principal  drive  southward,  and,  in 
order  to  do  so,  will  tear  down  plaintiff's  fences  and  build- 
ings, including  a  work-shop,  in  line  of  the  proposed 
extension,  wherein  the  inmates  are  taught  useful  trades, 
and  that  was  built  in  1867  at  a  cost  of  $9,000.  It  is 
farther  alleged  that  if  the  proposed  highway  is  estab- 
lished it  would  destroy  the  usefulness  of  the  institution 
at  that  place  and  render  necessary  a  change  of  location  of 
all  the  buildings,  involving  an  expense  the  plaintiff  is 
unable  to  bear,  because  such  highway  will  afford  ready 
means  of  communication  between  evil-disposed  persons 
and  such  of  the  inmates  disposed  to  be  unruly  and  vio- 
late regulations  of  the  institution,  and  thus  render  abortive 
efforts  of  those  in  charge  to  reform  and  improve  them. 

The  petition  was  signed  by  Muir  &  Ileyman,  John 
Roberts,  Brown,  Humphrey  &  Davie,  for  plaintiff,  and 
sworn  to  by  D.  P.  Faulds,  president  of  the  board  of 
managers  And  on  the  same  day,  as  prayed  for  in  the 
petition,  an  order  of  injunction  was  made  by  the  judge 
of  the  court  restraining  the  defendants  tearing  down  the 
fences  or  buildings  of  the  plaintiff,  or  attempting  in  any 
way  to  carry  out  the  ordinance  of  April  18,  or  opening 
the  proposed  boulevard  through  the  property. 

April   22,  as   appears  from  the  transcript  before   us,. 
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defendant,  City  of  Louisville,  by  Barker,  counsel,  moved 
the  court,  on  face  of  the  papers,  to  dissolve  the  injunc- 
tion, and  May  1st  that  motion  was  sustained  and  the 
injunction  dissolved.  But  May  4th  the  injunction  was 
reinstated  by  order  of  a  judge  of  this  court. 

May  2d  the  general  council  elected,  or  attempted  to 
elect,  a  new  board  of  managers  of  "  Industrial  School  of 
Reform  "  in  place  of  those  in  office  when  this  action  was 
commenced.  And  May  9th  a  resolution  was  passed  by 
the  new  board,  as  it  is  called,  in  substance  that  Brown, 
Humphrey  &  Davie,  Muir  &  Hey  man,  and  John  Roberts, 
previously  employed  by  the  plaintiff  to  institute  and 
prosecute  the  action,  were  not  longer  authorized  to  act, 
and  that  in  their  place  T.  L.  Burnett,  J.  T.  O'Neal,  and 
Helm  &  Bruce  be  employed,  authorized  and  directed  to 
take  such  steps  as  may  be  necessary  to  secure  the  dis- 
missal of  said  action.  And  on  the  same  day  the  last  men- 
tioned attorneys,  claiming  to  represent  the  plaintiff,  filed 
the  resolution  referred  to  and  moved  the  court  to  dismiss 
the  action.  Whereupon,  as  recited  in  the  order,  "the 
plaintiff,by  Brown,  Humphrey  &  Davie,  Muir  &  Heyman, 
and  John  Roberts,  claiming  to  represent  it,  objects  to  the 
appearance  of  Helm  &  5ruce,  T.  L.  Burnett  and  J.  T. 
O'Neal  in  this  court  as  its  attorneys,  and  objects  to  each 
and  every  motion  made  by  them  in  this  case,  and  objects 
to  the  dismissal  of  this  case." 

May  10th  the  following  order,  in  substance,  was  made : 
''  This  cause  coming  on  to  be  heard  on  motion  of  the 
plaintiff'  to  dismiss  this  action,  it  is  considered  by  the 
court  that  the  board  of  managers  of  plaintiff  elected  by 
the  general  council  May  2,  1889,  are  the  true  and  only 
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managers  of  the  plaintift*,  and,  therefore,  it  is  considered 
by  the  court  that  the  said  motion  of  plaintiff,  by  Burnett, 
O'Neal  and  Helm  &  Bruce,  be  and  the  same  is  hereby 
sustained,  and  said  action  is  now  dismissed  and  injunction 
dissolved.  And  then  came  Roberts,  Muir  &  Heyman,  and 
Brown,  Humphrey  &  Davie,  and  offered  and  moved  the 
court,  in  the  name  of  the  plaintiff  and  on  its  behalf, 
except  to  the  above  judgment  and  pray  an  appeal  to  the 
•Court  of  Appeals,  but  the  court  declined  to  entertain  the 
said  motions,  on  the  ground  that  said  counsel  were  not 
authorized  to  enter  them/' 

And  the  question  now  before  us  arises  upon  a  motion 
made  in  this  court  on  the  15th  inst.,  by  John  Roberts  and 
his  associate  counsel,  clafming  to  represent  the  plaintiff 
below,  for  an  order  to  the  judge  of  the  Louisville  Law 
and  Equity  Court  to  grant  it  an  appeal  from  the  judg- 
mient  just  referred  to. 

Section  734,  Civil  Code,  provides  that :  "  The  mode  of 
bringing  the  judgment  of  an  inferior  court  to  the  Court 
of  Appeals  for  reversal  or  modification  shall  be  by  an 
appeal,  which  shall  be  granted,  as  matter  of  right,  to  a 
party  or  privy  against  a  party  or  privy  by  the  court  ren- 
dering the  judgment,  on  motion  made  during  the  term  at 
which  it  is  rendered,  or,  thereafter,  by  the  clerk  of  the 
Court  of  Appeals,  on  application  of  either  party  or  his 
privy,  upon  filing  in  the  ofiSce  of  said  clerk  a  copy  of  the 
judgment  from  which  he  appeals." 

By  the  strict  letter  of  that  section  there  is  no  way  for 
a  party  to  bring  a  judgment  of  an  inferior  court  to  this 
court  for  reversal  or  modification  until  after  the  term  at 
ivhich  it  was  rendered  has  expired,  unless  the  appeal  be 


Digitized  by  VjOOQIC 


590  KENTUCKY  REPORTS.  [Vol.  88. 

*      Louisville  Industrial  School  of  Reform  v.  City  of  Louisville. 


granted  by  such  inferior  court.  And  it  will  thus  result, 
unless  this  court  now  intervenes,  that  the  defendant, 
being  under  no  restraint,  may  commit  what  is  alleged  in 
the  petition,  and  not  denied  to  be,  irreparable  wrong  and 
injury  to  the  plaintiflE. 

The  present  anomalous  condition  of  this  case  result* 
from  the  relation  existing  between  the  plaintiff  an<l 
defendant,  in  virtue  of  which,  though  two  distinct  cor- 
porations created  by  statute  for  distinct  purposes,  the 
latter  has  the  power,  by  its  general  council,  to  appoint 
managers  or  trustees  for  the  former,  which  power  seems 
to  have  been  exercised  to  the  end,  if  not  for  the  express 
purpose,  of  preventing  any  judicial  inquiry  whatever  of 
the  grievances  that  the  plaintiff  complains  have  been,  or 
are  about  to  be,  committed  under  authority  of  the  same 
general  council. 

The  Civil  Code  was  adopted  to  simplify  and  effectuate 
proceedings  in  courts  of  justice  whereby  legal  rights  may 
be  determined  and  legal  remedies  enforced,  and  it  should 
not  be  so  used  or  construed  as  to  defeat  such  objects. 

It  is  a  question  of  law  whether  the  old  or  new  board 
of  managers  has  authority  to  conduct  and  control  the 
action,  which,  in  the  interest  of  the  nominal  plaintiff, 
each  has  a  right  to  have  passed  on  by  this,  as  well  as  the 
inferior,  court.  But  the  effect  of  the  Chancellor's  rulings 
is  that  the  plaintiff,  though  its  action  has  been  dismissed 
without  any  decision  on  the  merits,  can  not  be  heard  here 
at  all,  because  the  old  board  is  denied  the  right  to  prose- 
cute the  appeal,  and  the  new  board  not  only  refuses,  but 
has  attempted,  by  moving  for  dismissal,  to  preclude  the 
plaintiff  from  appealing. 
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The  action  of  the  lower  court  in  deciding  the  new  and 
not  the  old  to  be  the  legal  board  of  managers,  and  then 
sustaining  the  motion  of  the  former  to  dismiss  the  action,, 
while  refusing  to  recognize  the  latter,  is  unquestionably 
subject  to  revision  by  this  court.  And  as  the  new  board 
refused  and,  in  fact,  put  itself  in  a  position  where  it  could 
not  pray  an  appeal,  it  was  the  duty  of  the  court  to  sustain 
the  motion  made  by  the  old  board  in  behalf  of  the  plaint- 
iff and  grant  the  appeal,  so  this  court  may  decide  finally 
which  one  of  them  is  the  legally  constituted  board. 

There  is  another  aspect  of  the  case  entitled  to  consid- 
eration in  a  court  of  equity;  that  is,  the  duty  of  the 
Chancellor  always  to  see  to  it  that  the  rights  of  a  party 
such  as  the  plaintiff  are  protected.  And  it  is  a  serious 
question,  though  not  now  necessary  to  decide,  whether, 
conceding  the  new  to  be  the  legal  board,  the  Chancellor 
ought  to  have  entertained  its  motion  to  dismiss  the  action, 
when  it  was,  apparently,  so  prejudicial  to  the  interests 
and  rights  of  the  plaintiff,  unable  to  speak  for  itself  or 
the  infant  beneficiaries  of  its  charity. 

The  only  question  left  open  is  whether  this  court, 
having  the  right  to  revise  the  judgment  of  the  lower 
court,  can  be  ousted  of  its  jurisdiction  by  an  error  of  that 
court  in  denying  to  the  plaintiff  its  right  of  appeal. 

Section  2,  article  4,  of  the  constitution  provides  that 
"  the  Court  of  Appeals  shall  have  appellate  jurisdiction 
only,  under  such  restrictions  and  regulations,  not  repug- 
nant to  this  constitution,  as  may  from  time  to  time  be 
prescribed  by  law.'' 

As  said  in  Mitcheson  v.  Foster,  3  Met.,  324, "  this  grant 
of  appellate  jurisdiction  necessarily  implies  the  grant  of 
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all  powers  necessary  to  the  proper  and  complete  exercise 
of  such  jurisdiction."  And  we  have  no  doubt  of  either 
the  power  or  duty  of  this  court  to  make  whatever  orders 
may  be  necessary  to  afibrd  to  <he  plaintiff  in  this  case  its 
remedy  by  appeal,  to  which,  in  the  language  of  the  law, 
it  is  entitled  as  matter  of  right,  and  about  granting  which 
the  lower  court  had  no  discretion. 

Wherefore,  the  judge  of  the  Louisville  Law  and  Equity 
Oourt  is  hereby  directed  to  sustain  the  motion  made  in 
open  court  by  John  Roberts  and  others,  in  the  name  of 
the  plaintiff.  May  10,  1889,  and  to  grant  to  it  an  appeal 
to  this  court  from  the  judgment  rendered  by  said  Louia> 
Tille  Law  and  Equity  Court  dismissing  the  action  pending 
therein,  of  Louisville  Industrial  School  of  Reform, 
plaintiff,  against  City  of  Louisville  and  R.  T.  Scowden, 
defendants.  And  the  clerk  of  this  court  is  ordered  to 
immediately  certify  this  mandate  to  the  said  judge. 


Cask  92— PETITION  EQUITY— Mat  18. 

137  ^  Macklin,  &c.,  v.  Trustees  of  Common  School 

District,  &c. 

APPEAL    FROM    FRANKLIN    CIRCUIT   COURT. 

1.  Taxation  for  school  purposes. — Under  the  present  school  law  the 
trustees  of  a  common  school  district  may  order  the  collection  of  a  tax 
to  build  or  repair  a  school-house  without  submitting  the  question  to 
the  voters  of  the  district,  but  it  is  a  condition  precedent  of  the  right 
to  order  the  tax  that  it  is  necessary  to  build  a  school-house,  or  that 
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thi-  county  superintendent  has  condemned  the*  school-house  and  that 
it  needs  repairing. 
2.  Same. — The  legislature  has  the  constitutional  power  to  authorize  the 
trustees  of  a  school  district  to  order  the  collection  of  a  tax,  not  to 
exceed  a  certain  sum,  without  submitting  the  question  to  a  popular 
vote ;  and  while  the  legislature  must  always  prescribe  the  rule  under 
which  the  taxation  is  imposed,  and  can  not  refer  this  power  to  another 
body,  yet  having  prescribed  the  rule,  it  need  not  fix  the  exact  sum  to 
be  raised  or  the  particulars  of  the  expenditure. 
'3.  Where  A  demurrer  to  an  answer  is  carried  back  to  the  peti- 
tion, the  petition  is  to  be  considered  without  reference  to  the  answer 
or  any  exhibit  filed  with  it ;  and  this  is  true  although  a  demurrer  to 
the  petition  was  overruled  before  the  answer  was  filed. 

FRANK  CHINN  for  appellants. 

1.  The  legislature  did  not  intend  to  confer  upon  school  trustees  the  arbi- 
tary  power  to  assess  a  tax  upon  the  district  without  the  consent  of  the 
l>eople  to  be  taxed.    (Acts  of  1885-6,  vol.  1,  p.  129,  art.  8.) 

'2.  The  legislature  not  only  has  not  conferred  such  a  power  upon  the  trus- 
tees, but  it  has  no  constitutional  authority  to  confer  it. 

5.  The  paper  signed  by  only  one  of  the  three  trustees  is  not  a  sufiScient 
" order"  for  the  collection  of  the  tax.     (Acts  1888-4,  vol.  1,  p.  184.) 

4.  The  chairman  of  the  board  of  trustees  had  no  power  to  contract  with 
himself  to  build  a  new  school-house  when  the  board  had  offers  from 
others  to  do  the  work  for  much  less.  No  person  acting  in  a  trust 
capacity  will  bo  permitted  to  create  in  himself  an  interest  antago- 
nistic to  that  of  the  party  for  whom  he  acts,  nor  to  trafiftc  in  the  trust 
estate  for  his  own  profit. 

-JOHN  L.  SCOTT  for  appellees. 

"When  a  school-house  has  been  "condemned,"  a  tax  may  be  levied  to 
build  a  new  school-house  without  submitting  the  question  to  a  popular 
vote.     (School  Laws,  p.  86,  sec.  7.) 

JUDGE  HOLT  delivered  the  opinion  of  the  court. 

The  trustees  of  a  school  district  ordered  the  collection 
of  an  ad  valorem  tax  of  sixteen  cents  on  each  one  hun- 
dred dollars'  worth  of  property  therein,  and  ^per  cajnta 
tax  on  each  male  thereof  over  twenty-one  years  of  age, 
to  pay  for  a  new  school-house.  This  was  done  without 
.taking  the  sense  of  the  qualified  voters  of  the  district  in 

Vol.  88—38. 
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any  way.  The  appellant  who  are  tax-payers  of  the  dis- 
trict, are,  by  injunction,  resisting  the  collection  of  the 
tax. 

The  third  article  of  the  common  school  law  of  May 
12,  1884,  as  originally  enacted,  provided  for  a  county  tax 
in  aid  of  the  common  schools  of  the  county,  provided,  at 
an  election  to  be  held  as  therein  directed,  a  majority  of 
the  qualified  voters  of  the  county  should  approve  it.  The 
seventh  section  of  the  eighth  article  authorized  the  trus- 
tees of  a  (district  to  order  the  collection  of  an  ad  valorem 
and  per  capita  tax  to  build  a  new  school-house,  "  to  be 
collected  as  similar  State  taxes  are,"  but  provided:  "But 
'*  before  said  order  imposing  said  taxes  shall  be  valid  and 
"  operative,  the  same  shall  be  submitted  to  a  vote  of  those 
"  qualified  to  vote  for  trustees,  said  election  to  be  held 
"  after  twenty  days'  notice  thereof  shall  have  been  given, 
"  by  written  notices  posted  at  three  or  more  public  places 
"  in  said  district ;  and  said  election  shall  be  held  by  the 
"  same  officers  required  to  hold  the  election  for  trustees." 

It  thus  appears,  that  as  the  law  was  originally  enacted, 
a  vote  was  necessary  to  the  imposition  of  the  tax,  whether 
it  was  upon  the  entire  county  in  aid  of  all  its  schools,  or 
only  upon  the  district  for  the  purpose  of  erecting  a 
school-house. 

May  17,  1886,  however,  the  law  was  amended.  The 
third  article  of  the  original  act  was  repealed,  and  in 
lieu  of  it  an  article  providing  for  district  taxation  "  in 
aid  of  the  common  school  therein  "  was  enacted,  when- 
ever such  taxation  should  be  approved  by  a  majority  of 
those  voting  at  an  election  to  be  held  as  therein  pre- 
scribed, to  take  the  sense  of  the  qualified  voters  of  the 
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district  upon  the  question,  the  money  to  be  "expended 
"  for  either  of  the  objects  herein  specified,  and  for  nothing 
"else,  to-wit:  The  better  payment  of  the.  teachers 
"  thereof,  for  the  extension  of  the  free  school  for  a  longer 
"  term,  or  for  the  payment  of  any  debt  contracted  by  the 
"  trustees  on  account  of  the  common  school."  (Gen. 
Stats.,  pp.  1145-6.) 

Section  7,  article  8,  was  also  amended  so  as  to  read : 
"Whenever  the  county  superintendent  notifies  the 
"  trustees  that  a  school-house  has  been  condemned  and 
"  needs  repairing,  or,  in  any  case,  it  becomes  necessary  to 
"  purchase  a  site  and  to  build  a  new  school-house,  then 
"  the  trustees  shall  order  a  per  capita  tax  not  exceeding 
"  one  dollar  on  each  male  in  the  district  over  twenty-one 
"  years  of  age,  which  may  be  paid  in  work  at  one  dollar 
"  per  day,  and  a  tax  not  exceeding  twenty-five  cents  on 
"  each  one  hundred  dollars'  worth  of  taxable  property  in 
"  the  district,  to  be  collected  as  similar  State  taxes  are, 
"  and  such  tax  shall  be  applied  to  the  repairing  or  to  the 
"  purchase  of  a  site  and  to  the  erection  and  furnishing  of 
"  a  school-house  adapted  to  the  wants  of  said  district," 
etc.  (Gen.  Stats.,  p.  1167);  and  that  portion  of  the 
section  providing  for  an  election  to  take  the  sense  of.  the 
voters  as  to  whether  the  order  for  the  tax  shall  become 
operative,  was  repealed.     (Acts  1885-6,  vol.  1,  p.  134.) 

While  the  matter  is  open  to  some  question,  owing  to 
the  language  employed  in  portions  of  the  school  law  as 
amended,  yet  it  seems  to  us  the  legislature,  by  the 
amendment,  intended  to  leave  it  to  the  trustees,  without 
any  subsequent  approval  by  an  election,  to  order  the  tax 
to  repair  a  school-house  upon  notice  of  need  thereof  and 
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condemnation  from  the  superintendent,  or  for  the  purpc^e 
of  purchasing  a  site  and  building  a  new  one,- if  there  be 
none.  Both  the  building  and  repairing  are  named  in  the 
same  sentence.  It  is  unreasonable  to  suppose  it  waa 
intended  in  case  of  repair,  however  slight  and  however 
urgent  might  be  the  need  of  it,  that  a  resort  should  be 
had  to  an  election  to  approve  the  raising  of  means  to 
make  it.  If  it  be  necessary,  however,  to  do  so  where  tax- 
ation is  ordered  to  build,  it  is  equally  necessary  in  all 
cases  of  repair. 

The  section  as  originally  enacted  in  the  act  of  May  12, 
1884,  related  only  to  the  building  of  a  school-house.  The 
legislature,  recognizing  that  it  would  often  be  necessary 
to  repair  one,  subsequently  amended  it,  and  provided  for 
both  the  building  of  a  new  one  and  the  repairing  of  an 
old  one  in  the  same  section.  It,  doubtless,  recognized 
that  to  require  an  election  in  every  case  where  taxation 
for  these  purposes  might  be  necessary,  would  create  much 
trouble,  and  often  injury,  by  delay.  Emergencies  would 
arise — the  roof  of  a  house  might  be  blown  off  or  the  floor 
become  unsafe — and  as  the  trustees  are  elected  by  the 
voters  of  the  district,  and  should  at  least  be  presumed  to 
be  worthy  of  trust,  the  legislature  doubtless  concluded 
to  leave  to  their  judgment  alone  the  ordering  of  a  tax, 
whether  to  build  or  repair  a  house,  without  the  interven- 
tion of  an  election  by  the  tax  payers  to  approve  it. 

It  is  urged,  however,  that  the  legislature  had  no  con- 
stitutional power  to  do  so. 

It  is  true  the  legislature  must  always  prescribe  the  rule 
under  which  the  taxation  is  imposed.  It  must  originate 
the  authority.      It  can  not  refer  this  power  to  another 
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body,  but  having  prescribed  the  rule,  it  need  not  fix  the 

exact  sum  to  be  raised,  or  the  particulars  of  the  expend!- 

.  ture.    It  would  often  be  impossible  for  it  to  do  so  wisely, 

owing  to  the  infinite  variety  of  local  needs  and  interests. 

Here  it  authorized  the  taxation.  It  provided  that  it 
should  not  exceed  a  certain  sum.  It  prescribed  the  rule. 
It  made  the  law,  while  the  trustees  merely  give  effect  to 
it.     One  is   legislation,   and   the    other   administration. 

Thus  the  legislature  may  unquestionably  authorize  the 
council  of  a  city  to  order  the  assessment  and  collection 
of  a  tax  not  exceeding  a  certain  sum  for  a  certain  purpose. 
(Talbot  v.  Dent,  9  B.  M.,  526.) 

If  such  a  local  tax  be  not  in  aid  of  an  object  of  abso- 
lute necessity  or  immediate  need,  it  is  doubtless  often  wise 
that  the  legislative  judgment,  before  becoming  imperative, 
should  in  some  way  be  confirmed  by  that  of  the  local 
community  directly  interested.  But  if  the  legislature 
has  the  power  to  impose  the  burthen,  such  a  reference  is 
not  necessary  to  the  constitutional  validity  of  the  law. 

Our  conclusion  is  that  the  legislature  has  conferred  the 
power  in  question,  and  for  the  particular  purposes  named, 
upon  school  trustees,  without  providing  that  the  exercise 
of  it  shall  be  subject  to  the  will  of  the  tax-payers,  to  be 
ascertained  by  an  election ;  and  that  it  had  the  constitu- 
tional power  to  do  so  to  the  extent  and  in  the  manner 
adopted. 

The  law  provides  that  the  tax  is  to  be  collected  "  as 
similar  State  taxes  are,"  and  by  the  sheriff.  There  is, 
therefore,  an  assessment  already  at  his  hand  to  guide  him 
in  the  collection  of  it.  We  have  considered  these  ques- 
tions because  they  properly  arise  upon  the  demurrer  to  the 
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petition,  are  of  a  purely  legal  character,  and  would 
necessarily  present  themselves  upon  a  return  of  the 
cause,  unless  now  determined. 

In  this  case,  however,  the  petition  avers,  in  substance, 
that  the  district  already  had  a  sufficient  and  comfortable 
school-house ;  that  it  was  not  necessary  to  build  a  new 
one,  and  that  the  trustees  had  not  been  notified  that  the 
old  one  had  been  condemned  by  the  county  superintend- 
ent, and  that  in  fact,  it  had  not  been  done.  These  aver- 
ments must  be  taken  as  true  upon  this  appeal.  It  is  true  a 
demurrer  was  filed  to  the  petition,  arid  overruled.  An 
answer  was  then  filed,  and  it  being  demurred  to,  this 
demurrer  was  carried  back  to  the  petition  by  the  court, 
and  sustained  as  to  it.  The  answer  and  any  exhibit  filed 
with  it  can  not  therefore  be  now  considered.  It  is  as  if 
the  demurrer  to  the  petition  had  been  sustained  at  the 
outset. 

The  right  of  the  trustees  to  order  the  collection  of  the 
tax  is  based  upon  the  fact  that  it  is  necessary  to  build 
the  school-house,  or  that  the  county  superintendent  has 
condemned  it  and  that  it  needs  repairing. 

In  the  language  of  the  law,  ^^  then  the  trustees  shall 
order,"  etc.  The  existence  of  the  one  or  the  other  state 
of  case  is  a  condition  precedent  to  the  exercise  of  the 
power.  It  is  of  a  sovereign  character,  and  can  only  be 
exercised  in  strict  conformity  to  the  grant. 

It  is  unnecessary  to  consider  any  other  question  urged 
in  argument.    The  demurrer  went  to  the  entire  petition. 

The  judgment  is  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 
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Lawson  v.  Biller. 

APPEAL   FROM    LOUISVILLE   CHAXCEEY   COUBT. 

Ebtofpel  to  claim  mortgaged  property.— a  party  to  a  contract  be- 
j  tween  mortgagor  and  mortgagee,  by  which  the  mortgagor  secures  an 

j  extension  of  time,  with  the  understanding  that  the  mortgage  is  to  re- 

I  main  in  force,  is  estopped  to  deny  the  title  of  the  mortgagor  to  the 

I  mortgaged  property,  and  assert  title  in  himself;  and  it  is  not  material 

;  Ihat  the  contract  for  an  extension  of  time  was  not  based  upon  a  suffi- 

cient consideration,  and,  therefore,  not  binding  upon  the  mortgagee. 
To  constitute  such  an  estoppel  it  is  not  necessary  that  the  party  seek- 
I  ing  to  avail  himself  of  the  estoppel  should  have  been  induced  to  enter 

into  a  contract  legally  binding ;  it  is  sufficient  if  he  has  been  induced 
by  the  words  or  conduct  of  the  other  party  to  act  upon  the  belief  that 
a  certain  thing  was  true,  and  that  he  would  be  prejudiced  if  the  other 
party  were  allowed  to  assert  the  contrary. 

JOHN  T.  MILBURN  for  appellant. 

Any  damage  or  suspension  of  a  right*  is  a  sufficient  consideration  for  a 
promise ;  and  an  acquiescence,  when  a  right  is  assailed  by  another, 
estops  the  one  so  acquiescing  to  assert  the  contrary,  if  an  injury  would 
thereby  result  to  the  person  relying  thereon.  (2  Kent's  Com.,  465; 
Smith  on  Contracts,  99;  Brown  v.  Buford,  3  B.  M.,  608;  Close  v. 
Greenwood  Cemetery,  107  U.  8.,  466.) 

iR.  J.  ELLIOTT  FOB  appellee. 

An  estoppel  to  preclude  the  proving  of  the  truth  must  be  certain,  must  be 
reciprocal,  and  must  be  by  an  admission  or  act  intended  to  influence 
the  conduct  of  another,  and  must,  in  fact,  influence  the  conduct  of 
the  other  to  his  injury.  (20  Conn.,  668,  90,  98;  6  Barn.  &  Aid.,  606; 
7  E.  C.  L.  Rep.,  208;  Coke-Littleton,  862;  Gaunt  v.  Wainman,  32 
B.  C.  L.,  43;  Marchand  v.  Errington,  87  E.  C.  L.,  289;  9  Al- 
^  len,  458;  2  Mar.,  144;  4  Dana,  255;  30  N.  Y.,  641;  83  Penn.  St., 
*  816;  8  Hill,  222;  2  Story's  Equity  J ur.,  sec.  1643;  88  111.,  152;  30 
Vt.,  601;  18WalL,  271;  1  Casey,  461;  11  Allen,  860;. 49  N.  Y., 
115;  27  Wis.,  667;  Sneed,  102;  Ky.  L.  Rep.,  vol.  10,  page  49;  Bur- 
dittv.  Burditt&  Tatum,  2  Mar.,  144;  Hanson  v.  Buckner's  ex'r,  4 
Dana,  265;  Siller  v.  Groe,  41  N.  H.,  465;  Train  v.  Piefer,  13  Ala., 
136 ;  Dixfleld  v.  Newton,  41  Maine,  221 ;  Taylor  v.  Ely,  26  Conn., 
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250;  Howard  v.  Hudson,  2  El.  &  Bl.,  10;  Osgood  v.  Nichols,  5  Gray,. 
420;  Coghill  v.  Hartford  &  New  Haven  R.  R.  Co.,  3  Gray,  549;  Au- 
denried  v.  Benteley,  5  Allen,  884;  Langdon  v.  Doud,  10  Allen,  437; 
Harraban  V.  O'Reilly,  102  Mass.,  204;  Bank  of  Commerce  v.  Payne- 
&  Viley,  to  Ky.  L.  Rep. ;  Freeman  v.  Cook,  2  Exch.,  664;  Oady 
V.  Dyre,  20  Conn.,  568;   Parker  v.  Barker,  2  Met.,  Mass.,  423.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

The  appellant  held  a  promissory  note  on  M.  Biller, 
father  of  the  appellee,  which  note  was  secured  by  a 
mortgage,  executed  by  M.  Biller  to  the  appellant,  on  a 
piano,  as  the  property  of  said  Biller.  M.  Biller  was  not 
ready  to  discharge  this  note  in  full  at  its  maturity.  There- 
upon, by  an  agreement  on  the  part  of 'the  appellant  on  the 
one  side,  and  M.  Biller  and  the  appellee  on  the  other,  M. 
Biller  paid  two  hundred  dollars  on  said  note  and  gave 
his  note  for  three  hundred  dollars,  the  balance,  due  in 
ninety  days,  and  the  piano  was  to  remain  bound  under 
said  mortgage  as  security  for  the  payment  of  this  note— 
one-half  of  which  was  to  be  paid  at  its  maturity  by  M. 
Biller  and  the  appellee,  upon  the  payment  of  which  M.. 
Biller  was  to  again  execute  a  new  note  for  the  balance, 
due  in  ninety  days,  which  was  to  be  paid  by  the  appellee- 
and  M.  Biller  at  its  maturity. 

At  the  time  the  appellee  agreed  that  the  piano  should 
remain  bound  as  security  for  the  three-hundred-dollar 
note  and  its  renewal,  he  knew  that  it  had  been  mortgaged 
as  the  property  of  M.  Biller,  and  never  set  up  any  claim 
to  it  himself,  but  let  the  appellant  remain  under  the  im- 
pression that  it  was  the  property  of  M.  Biller,  and  was, 
therefore,  subject  to  the  mortgage,  and  in  consideratiou 
of  which  he  made  said  agreement  and  kept  it  to  the. 
letter. 

The  question  is  :   Does  the  foregoing  agreement  estop 
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the  appellee  from  denying  that  M.  Biller  had  title  to  the 
piano  and  asserting  title  in  himself? 

It  is  argued,  that  inasmuch  as  the  appellee's  conduct 
did  not  induce  the  appellant  to  take  the  mortgage  on  the 
piano  as  the  property  of  M.  Biller,  and  as  the  agreement 
for  the  extension  of  time  was  without  sufficient  consider- 
ation to  make  it  binding  upon  the  appellant,  and,  for  that 
reason,  did  not  prevent  his  suing  on  the  five-hundred- 
dollar  note  immediately,  or  at  any  time  thereafter,  and  as 
serting  all  the  rights  he  acquired  by  the  mortgage,  he 
was  not  prejudiced,  in  a  legal  sense,  by  being  induced  to 
enter  into  the  new  agreement  by  the  conduct  of  the  ap- 
pellee, therefore  the  latter  was  not  estopped  from  asserting 
tirte  to  the  piano.  In  other  words,  in  order  to  estop  the 
appellee,  his  conduct  must  have  been  the  cause  of  the 
appellant  entering  into  a  binding  contract  which  he  would 
not  have  entered  into  but  for  such  conduct,  and  the 
appellee's  asseveration  to  the  contrary  would  prejudice 
the  rights  of  the  appellant  under  said  contract. 

We  do  not  so  understand  the  law.  We  understand  that 
the  law  of  estoppel  in  pais  is  grounded  on  the  equitable 
principle  that  forbids  a  person  saying  to  another  that  that 
is  not  true  which,  by  his  words  or  conduct,  he  has  induced 
him  to  believe  and  act  on  as  true,  and  but  for  such  belief 
he  would  not  have  so  acted,  and  the  denial  of  the  truth  of 
which  would  be  prejudicial  to  his  rights.  To  constitute 
the  estoppel  it  is  not  necessary  that  the  party  should  have 
been  induced  to  enter  into  a  contract  legally  binding.  It 
is  sufficient  if  he  has  been  induced  by  the  words  or  con- 
duct of  the  other  party  to  act  upon  the  belief  that  a  certain 
thing  was  true,  and  but  for  this  belief  he  would  not  have 
so  acted,  and  which  can  not  be  recalled  without  preju- 
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dicing  his  rights.  It  is  the  doing  of  the  act  itself,  thus 
induced,  without  reference  to  the  legal  obligation  to  so 
act,  that  constitutes  the  estoppel. 

Here,  the  appellant  had  taken  a  mortgage  on  the  piano 
as  the  property  of  M.  Biller,  the  appellee  not  inducingit; 
the  piano  at  the  time  was  in  the  possession  of  M.  Biller. 
Thereafter  the  appellee  obtained,  in  a  manner  friendly  to 
the  rights  of  the  appellant,  the  possession  of  it.  The 
mortgage  debt  became  due,  and  the  appellee,  in  conjunc- 
tion with  M.  Biller,  said  to  the  appellant:  "Take  two 
hundred  dollars  on  this  five-hundred-dollar  note,  and  M. 
Biller's  note  for  the  balance,  due  in  ninety  days,  and  hold 
your  mortgage  lien  on  the  piano  as  security  for  its  pay- 
ment, and  let  me  have  the*  use  of  the  piano  as  a  means  of 
making  some  money,  and  at  the  end  of  ninety  days  we 
will  pay  you  one-half  of  the  amount  of  the  note,  and 
renew  at  ninety  days  for  the  balance."  To  this  propo- 
sition the  appellant  agreed,  but  to  which  he  would  not 
have  agreed  if  the  appellee  had  then  asserted  his  right  to 
the  piano ;  on  the  contrary,  he  induced  the  appellee  to 
continue  to  believe  that  it  was  the  property  of  M.  Biller, 
and  would  be  bound  as  security  for  the  new  note,  upon 
the  faith  of  which  the  appellant  entered  into  the  agree- 
ment and  actually  complied  with  it,  and  by  the  doing  of 
which  he  failed  to  take  legal  or  other  steps  to  secure  his 
debt,  which  was  evidently  prejudicial  to  his  rights,  and 
which  estops  the  appellee  from  making  asseverations  as 
to  the  title  of  the  piano  counter  to  the  truth  of  what  he 
induced  the  appellant  to  continue  to  believe,  in  consider- 
ation of  which  he  acted  and  forebore  his  legal  rights. 

The  judgment  is  reversed,  with  directions  for  further 
proceedings  consistent  with  this  opinion. 
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Case  94— PETITION  ORDINARY— May  26. 

Riley  v.  Lee,  &c. 

APPEAL    FROM    OWEN    t'lRCUIT   COURT. 

1.  Libel. — Any  written  or  printed  publication  which  tends  to  degrade  or 

disgrace  the  person  about  whom  it  is  written  or  printed,  or  which  tends 
to  render  him  odious,  ridiculous  or  contemptible  in  the  estimation  of 
his  friends  or  acquaintances  or  the  public,  is  libelous.  Therefore,  it 
is  libelous  to  publish  any  writing  or  printing  of  a  person  that  he  is 
guilty  of  a  falsehood. 

It  is  held  in  this  case  that  a  card  published  in  a  newspaper,  charg- 
ing, in  substance,  that  the  plaintiff,  for  the  purpose  of  aiding  his  sister 
to  procure  the  situation  of  teacher  in  a  district  school  as  against  an- 
other applicant,  had  uttered  a  falsehood,  was  libelous. 

2.  Same — Presumption  of  malice. — Malice  in  such  a  case  consists  in  in- 

tentionally publishing,  without  justifiable  cause,  any  written  or  printed 
matter  injurious  to  the  character  of  another ;  and  everything  written 
and  published  of  another  that  is  injurious  to  his  character  must,  for 
the  purposes  of  the  action,  be  taken  to  be  false  unless  it  is  shown  by 
plea  and  proof  to  be  true.  And  the  presumption  of  malice  remains 
through  the  entire  case  until  it  is  met  by  plea  and  proof  of  a  con- 
trary nature,  or  that  the  publication  was  justifiable. 

8  Pttb ligation  of  libelous  advertisement.— The  publisher  of  a 
newspaper  is  liable  for  the  publication  of  a  libelous  advertisement,  al- 
though in  the  form  of  a  card  written  by  another  over  his  own  signa- 
ture, the  publication  being  the  gravamen  of  the  action. 

4.  Freedom  of  the  press. — The  provisions  of  the  Federal  and  the  State 
Constitution  guaranteeing  the  "  freedom  of  the  press,"  were  simply 
intended  to  secure  to  the  conductors  of  the  press  the  same  rights  and 
immunities  that  are  enjoyed  by  the  public  at  large ;  and,  therefore, 
the  right  of  ••  the  press  "  in  criticising  the  acts  of  either  public  offi- 
cials or  private  individuals  is  no  greater  than  the  right  of  the  citizen 
in'that'regard. 

J.  J.  LANDRAM  for  appellant. 

1.  The  publication  complained  of  is  a  libel  and  therefore  actionable. 
(Odgers  on  Libel  and  Slander,  20,  22,  28,  24,  26;  Duncan  v.  Brown, 
15  B.  M.,  192;  Shelton  v.  Nance,  7  B.  M.,  128]  Starkie  on  Slander, 
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chap.  5,  page  147;   Hilliard  on  Torts,  237;   Cooley  on  Torts,  206,  1%, 
220;  Ohitty's  Pleading,  682;  Starkie  on  Slander,  202,  418;  Towns- 
hend  on  Slander  and  Libel,  sec.  45,  note  8.) 
2.  The  words  published  in  this  case  were  actionable  per  se,  and  proof  or 
general  damage  is  admissible  upon  the  trial  of  the  case.    (Odgers  cm 
Slander  and  Libel,  818.) 

EVAN  E.  SETTLE  for  appellee. 

I 

1.  The  publication  complained  of  is  not  per  se  libelous  for  the  reason  that 

the  charges  of  ungentlemanly  conduct,  etc.,  are  made  by  A.  E.  Threl- 
keld  on  the  premises  laid  down  stating  the  misrepresentation,  and 
these  premises  do  not  sustain  his  conclusions. 

2.  No  special  damage  is  alleged,  the  allegations  not   being  sufficiently 

specific, 
a.  Where  the  proprietor  of  a  newspaper  inserts  in  his  paper  matter  not  of 
his  own  composition,  but  signed  and  vouched  for  by  a  stranger,  it 
would  seem  that  the  doctrine  of  implied  malice  does  not  apply,  and 
*  that  the  injured  party  should  be  remitted  to  his  action  against  the 
author,  unless  it  is  averred  that  the  publisher  of  the  newspaper  was  in 
some  way  connected  with  the  writing  of  the  article,  or  that  be  pro- 
cured its  publication 

LINDSAY  &  BOTTS  ox  same  side. 

The  demurrer  to  appellant's  petition  was  properly  sustained  for  the  follow- 
ing reasons: 

1.  The  appellees   were  summoned   as  individuals  to  answer   the  peti- 

tion of  appellant,  and  not  as  partners  and  publishers  of  the  Owen 
News.  (ToM'nshend  on  Slander,  2d  Ed.,  sec.  803,  page  501 ;  Polkard's 
Starkie  on  Slander,  sec.  402,  page  444 ;  Cook  v.  Batchelor,  3  B.  &  P., 
160;  2  East,  426;  Broth  wick  on  Libel,  174;  LeFaun  v.  Malcolmsen, 
1  Ho.  of  Lds.  Cas.,  637;  13  Law  Times,  61;  Foster  v.  Lawson,  8 
Bing.,  462;  11  Moore,  860;  Haythorn  v.  Lawson,  8  Car.  &  P.,  1%; 
Pecheil  V.  Watson,  8  M.  &  W.,  391;  8  Wm.  Sand.,  117.  6th  Ed.; 
Society  of  Solictors  v.  Robertson,  Mor.  13,  935;  Sherlock  v.  Beards- 
worth,  2  Min.  Rep.,  19;  Smith  v.  Croker,  Cro.  Car.,  512;  28  fl.,  8 
fol.  19 ;  Dyer  v.  Shipp,  53  Devens  Case.) 

2.  A  joint   action    can    not    be    maintained    by  appellant   against  the 

appellees,  if  sued  as  individuals  and  not  as  partners  and  publishers  of 
the  Owen  News.  (Townshend  on  Slander  and  Libel,  sec.  119,  page 
168;  Chitty  on  Pleadings,  vol.  1,  page  98;  Thomas  v.  Ramsey,  6- 
Johns.,  26;  17  Mass.  Rep.,  186;  Webb  v.  Cecil  &  Vaughn,  9  B.  M., 
198.) 
8.  The  petition  does  not  allege  that  the  injuries  complained  of,  and 
the  damui^e.-j  sought  to  be  recovered,  have  not  been  satisfied.    (Towns- 
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hand  on  Slander,  sec8.«119,  250  and  251 ;  Boosey  v.  Wood,  8  Hurl.  & 
Col.,  484;  Lain  V.  Applegate,  1  Starkie,  97;  Yardren  v.  Brook,  2 
Nev.  &  M.,  885;  O'Kessin  v.  Barclay,  2  Pa.  St.  R.,  631;  Morley  v. 
Newfain  Township,  8  Barb.,  653;  King  v.  Warring,  5  Esp.,  13; 
Biffe  V.  Jacobs,  1  Jebb.  &  S.,  257;  2  Greenleaf  on  Evidence,  821; 
Campbell  v.  Butts,  8  N.  Y.,  178;  Hitchew  v.  Campbell,  2  W.  Bl. 
B.,  827;  Thomas  v.  Ramsey,  6  Johns.,  26;  'Brown  v.  Hirly,  5 
Q.  B.  U.  C,  O.  S.,  784;  Webb  v.  Cecil,  9  B.  Mon.,  198.) 

4.  The  petition  does  not  allege  that  the  paper  wherein  and  whereon 
the  alleged  defamatory  matter  was  printed  was  ever  issued  from  the 
press,  or  was  ever  delivered  to,  or  came  into  the  possession  of,  or  was 
read  by  any  person  whomsoever,  or  that  by  any  acts  or  act  of  the  ap- 
pellees«  or  either  of  them,  said  paper  was  so  placed  purposely  or  care- 
lessly that  its  contents  could  have  been,  or  might  have  been,  read  by 
any  one,  or  that  the  paper  was  ever  at  any  time  out  of  the  possession 
of  the  appellees,  or  either  of  them,  or  that  the  appellees,  or  either  of 
tbem,  ceased  to  have  or  to  exercise  absolute  control  of  same.  (Towns- 
hend  on  Slander,  sees.  101  and  108;  Folkard's  Starkie  Com.,  27";  2 
Starkie  on  Libel,  18  and  14;  I  W.  Samuel,  132,  note  2;  Phillips  v. 
Jansen,  2  Esp.  Cas.,  226;  Hicks  Case,  Hob.,  215;  Rex  v.  Wigener,  2 
Starkie  Cas.,  245;  Fora  v.  Warren,  15  C.  B.  N.  S.,  806;  Edwards  v. 
Wooten,  12  Rep.,  85;  Clutterback  v.  Chaffers,  1  Starkie  Rep.,  471; 
Day  V.  Bream,  2  Moo.  &  Rob.,  54;  Holroyd,  J.,  Rex  v.  Burdett,  4  B. 
&  Aid.,  148;  Taylor  V.  Shurgingger,  2  Rep.  Con.  Ct.,  867;  Phila., 
Ac.,  R.  R.  V.  Quigley,  21  Heind,  202 ;  Mcintosh  v.  Mattingly,  9  B. 
M.,  100;  Hanning  v.  Bassett,  12  Bush,  862.) 

^.  The  author's  name  was,  by  the  appellees,  given  at  the  time  and 
place  of  the*alleged  publication.  (Trabue  v.  Mays,  8  Dana,  188;  Rob- 
inson V.  Harvey,  5  Mon.,  519;  Parker  v.  McQueen,  8  B.  M.,  18;  12 
Rep.,  132;  Mon.,  821  ;  Crawford  v.  Mederlite,  1  Lev.,  82;  Davis  v. 
Lewis,  7  T.  R.,  17;  Churd  v.  Bridgman,  6  Missouri,  190;  Woolwoth 
V.  Meadow,  5  East,  468;  Haynes  v.  Leknd,  29  Maine,  233;  Abra- 
hams V.  Smith,  8  Blackf.,  95;  Jones  v.  Chapman,  5  Blackf.,  88; 
Grain  V.  Douglass,  2  Blackf.,  85;  Cumminford  v.  McAyoy,  15  111., 
811;  Johnson  v.  Lance,  7  Iredell,  448;  Kelley  v.  Dillon,  5  Ind.,  Por- 
ter, 426;  Townshend  on  Slander,  note  to  page  826;  Scott  v.  Peebles, 
10  Min.,  546;  Larkins  v.  Tartar,  8  Sneed,  Tenn.,  681 ;  Jones  v.  Clark, 
1  Cid.,  N.  C,  897;  Beuschoten  v.  Yaple,  18  Hen.  Pr.  N.  Y.,  97; 
Starkie  on  Slander  and  Libel,  see  note  277.) 

6.  The  defamatory  words,  as  alleged  in  appellant's  petition,  are  not 
•*joer  s«"  libelous,  therefore  special  damage  'tnust  be,  but  is  not 
averred.  (Townshend,  345,  246;  Starkie,  478  and  485;  Squier  v. 
Gould,  14  Wend.,  159;  Strange  v.  Hitchew,  12  Ind.,  64;  Roberts  v. 
Roberts,  6  B.  &  S.,  385;  Kelly  v.  Huffington,  8  Cr.  C.  C,  81 ;  Birch 
V.  Benton,  26  Miss.,  5  Jones,  155;  Johnson  v.  Robertson,  8  Porter, 
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486;  Barnes  v.  Trundy,  31  Maine,  1  Red.,  321;  Bostwick  v.  Xicb- 
olson,  Kirby.  65;  Bostwick  v.  Hawley,  lb.,  290:  Shipman  v.  Bar- 
rows,  1  Hall,  399;  Harcourt  v.  Harrison,  76.,  474;  Genre  v.  Brittox:. 
Bull  N.  P.,  7 ;  Wilson  v.  Runyan,  Wright,  651 ;  Cnpel  ei  aL  v.  Joner, 
4  C.  B.,  259;  Rawlings  et  ux.  v.  Norbury.  1  F.  &  F.,  341 ;  Foolgr- 
V.  Newcomb,  36  L.  J.  Ex.,  169,  and2L.  R.  Ex.,  327;  Bobbiiu^. 
Treadway,  2  J.  J.  M.,  641 ;   Hart  v.  Reed,  1   B.  .M.,  168;    Duncmn  \. 

i  Brown,  15  B.  M.,  193;  Hume  v.  Arrasmith,  1  Bibb,  166;  Logan  t. 
Steele,  1  Bibb,  593;  Jones  v.  McDowell,  4  Bibb,  189;  Banr  v.  Gane». 
3  Dana,  258;  McNamara  v.  Shannon,  8  Bush,  558;  Russell  v.  WUaOB^ 
7  B.  M.,  261;  Walton  v.  Yancy,  5  Mon.,  155;  Mills  v.  Wimp,  lo 
B.  M.,  417;  Wiley  V.  Campbell,  5  Mon..  396;  Mill*  v.  Taylor,  % 
Bibb,  469;  Jackson  v.  Weisiger,  2  B.  M.,  215;  Morris  v.  Barelay,  1 
Litt.,  64;  Phillips  v.  Wiley,  2  Litt.,  153;  Elliott  v.  AiUberry,  2 
Bibb,  473;  Williams  v.  Greenwood,  3  Dana,  438;  Walton  v.  Grant. 
Sneed,  68;  Clay  v.  Barclay.  Sneed,  67;  Porter  v.  Hughey,  2  Bibb; 
Harris  v.  Smith,  4  B.  M.  386;  Brown  v.  Perrin,  6  Bush,  518;  Joa* 
V.  McDowell,  4  Bibb,  188;  Gill  vs.  Bright,  6  Mon.,  131;  Watson  t. 
Hampton,  2  Bibb,  319;  Martin  v.  Milton,  4  Bibb,  99;  Gibbe  t. 
Tucker,  2  Marshall,  220;  Ramsey  v.  Thornberry,  7  B.  M.,  475;  Bes- 
wick  V.  Chapel,  8  B.  M.,  486;  Burkett  v.  McCarty,  10  Bush,  759; 
Caldwell  v.  Abbey,  How.,  530;  B rite  v.  Gill,  2  Mon.,  66;  Barton  t. 
Wharton,  Ky.  Law  Journal,  vol.  1,  page  341.) 

7.  The  amended  petition  does  not  allege  special  damages,  nor  that 
the  words  complained  of  were  spoken  of  and  concerning  plaint ilT  in 
reference  to  his  profession  or  business.  (Townshend  on  Slander  and 
Libel,  pages  97  and  298;  Folkard's  Starkie  on  Slander  and  Libel 
margin  pages  35  and  36,  note  ;  1  Mence  on  Libel,  383 ;  Sedgwick  on 
Measure  of  Damages,  page  652;  Covington  Street  Railway  Co.  v. 
Parker.  9  Bush,  459;  Trimble  v.  .Spiller.  7  Mon.,  895;  Tervilliger  v. 
Wands,  17  N.  Y.,  54;  Wilson  v.  Gout,  17  N.  Y.,  442;  Al.^p  v.  Al- 
8op,  5  Hurl  &  Nor.,  584;  Bedell  v.  Powell,  13  Barb.,  188;  Towns- 
hend on  Slander  and  Libel,  page  80  and  note;  Townshend  on  Slander 
and  Libel,  pages  81  and  616  and  note ;  Podwick  v.  Wittcomb.  IS  Jar., 
778;  5  Eng.  Law  and  Eq.  Rep.,  487;  French  v.  Mil.,  22  Ohio  Be|>» 
60;  Douglass  v.  Tinsey,  2  WtMid..  354;  Shipman  v.  Burrows,  1  HaU, 
899 ;  Sterry  v.  Foreman,  2  C.  &  P.,  592;  Tilk  v.  Parsons,  2  C.  &  P., 
201 ;  Barnett  v.  Allen,  1  Fost.  &  F.,  126;  King  v.  Watts,  8  C.  &  P.. 
614 ;  Folkard's  Starkie  on  Slander  and  Libel,  sec.  450,  page  484;  Wil- 
son V.  Runyan,  Wright,  Ohio,  651 ;  Bassett  v.  Elmore,  48  Barb„  N. 
Y.,  561 ;  Hollins  v.  Muzzy,  30  Vt.,  365;  Cook  v.  Cook,  100  Masi^.. 
194;  Townshend  on  Slander,  sec.  190,  page  269;  Folkaid'a  Starkie 
on  Slander  and  Libel,  sec.  439;  Bobbins  v.  Treadway,  2  J.  J.M.,  541. » 
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JUDGE  BENNETT  delivered  the  opinion  of  the  covbt. 

The  appellant's  petition  and  amended  petition  charge 
the  appellees,  as  the  owners  and  publishers  of  a  news- 
paper known  as  the  Owenton  News,  in  Owen  county,  Ky., 
with  having  maliciously  procured  and  published,  for  the 
purpose  of  defaming,  degrading,  and  holding  up  to  con- 
tempt and  ridicule  the  appellant,  a  writing  which  waa 
false,  and  known  by  them  to  be  false,  as  follows : 

**  Whereas,  O.  V.  Riley  did  make  representations  to  me 
that  it  would  be  impossible  for  my  sister,  Bettie  Threl- 
keld,  to  secure  the  position  of  teacher  of  the  school  in  the 
Cedar  Hill  district,  when,  at  the  very  time  that  he  made 
this  assertion,  a  bona  fide  contract  with  the  trustees  of 
said  school  had  been  made,  in  which  she  was  positively 
engaged  to  teach  said  school ;  and,  whereas,  the  disap- 
pointment occasioned  by  this  misrepresentation  of  his. 
caused  my  sister's  mind  to  be  sorely  troubled  during  her 
late  illness,  causing  her  to  despair,  and  assisting  the  rav- 
ages of  disease  to  undermine  her  constitution,  and  further 
considering  the  fact  that  his  sister  had  applied  for  the^ 
same  school,  I  regard  this  conduct  in  him  as  uncalled  for, 
ungentlemanly  and  detestable  as  his  statement  was  fal- 
lacious.   (Signed,)  A.  E.  Thrblkblp,  M.  D." 

The  lower  court  sustained  demurrer  to  the  petition  and 
amended  petition,  setting  up  the  foregoing  matters.  From 
this  ruling  the  appellant  has  appealed. 

The  sole  question  to  be  determined  is,  are  the  matters, 
charged  in  the  petition  and  amended  petition  libelous  ? 

There  is  a  material  difference  between  slander  and  libel. 
Many  things  are  actionable  when  written  or  printed  and 
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published  that  are  not  actionable  if  spoken,  as  the  follow- 
dng  cases  show  : 

In  Clement  v.  Chivis,  9  B.  &  C,  172,  it  is  said :  "  There 
is  a  marked  distinction  in  the  books  between  oral  and 
written  slander.  The  latter  is  premeditated  and  shows 
•design;  it  is  more  permanent  and  calculated  to  do  a 
much  greater  injury  than  slander  merely  spoken." 

In  McClurg  v.  Ross,  5  Binney,  218,  it  is  said :  "  Words 
are  often  spoken  in  heat,  in  haste,  and  with  very  little 
reflection  or  ill  intention,  and  frequently  forgotten  or 
repented  of  as  soon  as  spoken.  But  writing  requires  delib- 
eration, and  is,  therefore,  more  injurious  to  the  character 
attacked.  We  are  apt  to  suppose  that  before  a  man 
reduces  an  accusation  to  writing  he  has  satisfied  himself 
of  the  truth  of  it,  and  if  he  has  not  satisfied  himself  his 
conduct  is  ceHainly  very  reprehensible.  Besides,  the 
scandal  is  more  permanent  and  widely  diffused.  So  that 
whether  we  consider  the  injury  itself  or  the  mind  of  the 
person  by  whom  the  injury  is  committed,  a  libel  is  enti- 
tled to  less  allowance  than  a  slander  by  words." 

In  Stow  V.  Converse,  3  Conn.,  325,  342,  it  is  said: 
"  It  is  because  the  imputations  are  written,  and  may  cir- 
culate extensively  and  never  be  forgotten,  that  the  law 
respecting  libel  is  so  different  as  it  is  from  the  rules  rela- 
tive to  verbal  slander." 

In  view  of  the  fact  that  newspapers,  as  the  chroniclers 
of  current  events,  public  measures,  and  the  acts  of  public 
men,  are  circulated  everywhere,  and  read  by  all  classes  as 
seekers  of  such  information,  and  which  the  publishers 
and  editors  endeavor  to  impress  upon  such  readers,  are 
true,  and  which  are  false,  but  seldom  rejected  as  absolutely 
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false,  but  generally  received  as  probably  true,  or  as  con- 
Ttaining  at  least  some  truth ;  and  as  these  papers  are  pre- 
served for  years  and  years,  and  whose  attacks  upon  per- 
sonal character  may  be  reproduced  at  any  time  to  wreck 
honorable  old  age  or  be  thrown  in  the  teeth  of  his 
•descendants  in  order  to  gratify  personal  spite  or  to  sub- 
serve partisan  ends,  the  reason  for  the  distinction  between 
libel  and  slander,  in  reference  to  newspapers,  is  intensified. 

The  following  cases  illustrate  the  rule  for  libel  as  dis- 
itinguished  from  the  rule  for  slanderous  words  spoken  : 

Cooper  y.  Tilney ,  3  Salk.,  225  :  "  Scandalous  matter  is 
.not  necessary  to  make  a  libel ;  it  is  enough  if  the  defend- 
ant induce  an  ill  opinion  of  the  plaintiff,  or  make  him 
contemptible  and  ridiculous."  • 

Villers  v.  Monsley,  2  Wilson,  403 ;  To  publish  a  "  writ- 
ing of  another  which  tends  to  hinder  mankind  from  asso- 
ciating or  having  intercourse  with  him  "  is  libelous. 

Woodard  v.  Dawsing,  2  Man.  &  R.,  74 :  "  Thai  which 
tends  to  disgrace,"  if  written  and  published,  is  a  libel. 

Forbes  v.  King,  1  Dowling,  672:  "Undoubtedly,  to 
write  of -a  man  what  will  degrade  him  in  society  is 
:actionable." 

Parmiter  v.  Coupland,  6  M.  &  W.,  105 :  "A  publica- 
tion in  writing,  without  lawful  excuse,  which  is  calculated 
to  injure  the  reputation  of  another,  by  exposing  him  to 
hatred,  contempt  or  ridicule,  is  libelous." 

Dexter  v.  Speer,  4  Mason,  115,  Judge  Story:  "Any 
publication,  the  tendency  of  which  is  to  degrade  or  injure 
another  person,  or  bring  him  into  hatred,  ridicule  or  con- 
ttempt,  is  libelous." 

IS'unn  V.  Winters,  2  Humphrey,  513 :  "Any  writing  or 
Vol.  88—39 
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printing  tending  to  injure  the  character  of  an  individual^ 
or  diminish  his  reputation,  is  a  libel." 

Colby  V.  Reynolds,  6  Vt.,  489 :  "Any  written  publi- 
cation concerning  another  that  tends  to  render  his  situ- 
ation in  society  uncomfortable  and  irksome,  or  tends  to 
impair  his  standing  in  society  as  a  man  of  rectitude  and 
principle,  or  unfit  for  the  society  and  intercourse  of  hon- 
orable  and  honest  men,  is  libelous/' 

Rice  V.  Simmons,  2  Har.  (Del.),  417:  "A  published 
writing  which  tends  to  disgrace  a  man  or  lower  him  b 
or  exclude  him  from  society  is  actionable." 

In  accordance  with  these  cases  is  the  case,  decided  by 
this  court,  of  McGee  v.  Wilson,  LittelPs  Selected  Cases, 
187,  which  declares:  "It  does  not  follow  that  the  libel  is 
not  actionable  because  words  of  a  similar  import,  when 
spoken,  are  not  so ;  for  the  rule  with  respect  to  written 
slander  is  different  from  that  which  prevails  when  it  is 
only  verbal.  Words,  to  be  actionable  per  se^  when  spoken 
of  a  person  not  in  any  oflice,  trade  or  profession,  must 
imply  the  imputation  of  an  offense  which  would  subject 
him  to  punishment ;  but  words,  when  written,  if  they 
tend  to  degrade  or  disgrace,  or  to  render  odious  or  ridicu- 
lous the  person  of  whom  they  are  written,  will  be  libelous 
and  consequently  actionable." 

So  it  may  be  regarded  as  thoroughly  settled,  that  if  the 
written  or  printed  publication  tends  to  degrade  the  person 
about  whom  it  is  written  or  printed — that  is,  if  it  tends  to 
reduce  his  character  or  reputation  in  the  estimation  of 
his  friends  or  acquaintances  or  the  public,  from  a  higher 
to  a  lower  grade,  or  if  it  tends  to  disgrace  him — that  is,  if 
it  tends  to  deprive  him  of  the  favor  and  esteem  of  his- 
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friends  or  acquaintances  or  the  public,  or  tends  to  render 
him  odious,  ridiculous  or  contemptible  in  the  estimation 
of  his  friends  or  acquaintances  or  the  public,  it  is,  per  sCy 
actionable  libel. 

Accordingly,  to  publish  any  writing  or  printing  of  a 
person  that  he  is  guilty  of  falsehood,  is  libelous.  Cooper 
V.  Stone,  24  Wendell,  434-41.  Also,  this  court  held  in 
the  case  of  Shelton  v.  Nance,  7  B.  M.,  129,  that  the  follow- 
ing language,  written  in  a  church  booko  "A  report  raised 
and  circulated  by  William  Shelton  against  brother  Nance, 
stating  that  he  (Nance)  made  him  (Shelton)  pay  a  note 
twice,  and  proved  by  said  Shelton  to  be  false,"  was  libelous. 
In  this  case,  as  well  as  in  the  Cooper  case,  supra^  the  only 
charge  against  the  party  was  that  of  having  written  a 
falsehood  in  reference  to  another,  which  was  held,  if 
untrue,  to  be  libelous. 

Truth  is  not  only  enjoined  by  the  divine  law,  but  the 
amity,  happiness  and  welfare  of  society  are  hinged  upon 
it;  and  no  man  can  or  ought  to  enjoy  a  reputation  as 
that  of  an  honest  and  honorable  man,  unless  he  speaks 
the  truth  on  all  occasions.  Falsehood  is  degrading;  it 
ought  to  degrade  the  man  that  tells  it,  and  leave  him  a 
mere  hulk  stranded  on  the  outskirts  of  society ;  and  to 
charge  him  with  it  certainly  tends  to  degrade  him. 

In  this  case  the  substance  of  the  card  is,  that  the  appel- 
lant, for  the  purpose  of  aiding  his  sister  to  procure  the 
situation  of  teacher  in  the  Cedar  Hill  district  school — 
Miss  Bettie  Threlkeld  being  an  applicant  for  the  same 
position — uttered  a  falsehood  in  the  interest  of  his  sister, 
which  card,  according  to  the  principles  just  discussed,  is 
clearly  libelous  per  se. 
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It  is  charged  that  this  card  was  maliciously  published, 
etc.  Malice,  in  a  case  of  this  kind,  consists  in  intentionally 
publishing, without  justifiable  cause,  any  written  or  printed 
matter  which  is  injurious  to  the  character  of  another;  and 
everything  written  and  published  of  another  that  is  inju- 
rious to  his  character  must,  for  the  purposes  of  the  action, 
be  taken  to  be  false  until  it  is  shown  by  plea  and  proof  to 
be  true ;  and  the  presumption  of  malice  remains  through 
the  entire  case  until  it  is  met  by  plea  and  proof  of  a  con- 
trary motive,  or  that  the  publication  was  justifiable. 

The  fact  that  the  card  was  written  by  a  person  other 
than  the  appellees  does  not  exonerate  them  from  liability, 
for  it  is  the  publication  that  is  the  gravamen  of  the  action. 
Nor  can  the  appellees  shelter,  iu  a  case  like  this,  behind 
the  "freedom  of  the  press."  By  the  provisions  of  the 
United  States  and  State  constitutions  guaranteeing  the 
*'  freedom  of  the  press,"  it  was  simply  intended  to  secure 
to  the  conductors  of  the  press  the  same  rights  and  immu- 
nities that  are  enjoyed  by  the  public  at  large.  The  citizen 
Ijas  the  right  to  speak  the  truth  iu  reference  to  the  acts  of 
government,  public  oflUcials  or  individuals.  The  press  is 
guaranteed  the  same  right,  but  no  greater  right.  The 
citizen  has  the  right  to  criticise  the  acts  of  government, 
provided  it  is  with  the  good  motive  of  correcting  what  he 
believes  to  be  existing  evils  or  defects  and  of  bringing  about 
a  more  efficient  or  honest  administration  of  government. 
For  like  purpose  and  with  like  motive  he  may  criticise 
the  acts  of  public  officials,  and  for  the  honest  purpose  of 
better  subserving  the  public  interest  he  may  criticise  the 
fitness  and  qualifications  of  candidates  for  office,  not  only 
in  respect  to  their  ability,  fidelity  and  experience,  but  in 
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respect  to  their  honesty  and  personal  habits.  The  press 
has  precisely  the  same  rights,  but  no  more.  An  indi- 
vidual may,  in  what  he  honestly  believes  to  be  in  the 
interest  of  good  morals  and  good  order  and  the  suppres- 
sion of  immorality  and  disorder,  criticise  the  acts  of  other 
individuals.  So  may  the  press.  But  m  no  case  has  the 
citizen  the  right  to  injure  the  rights  of  others — among 
the  most  sacred  of  which  is  the  right  to  good  name  and 
fame — ^their  rights  are  as  absolute  as  his,  and  neither  can 
injure  the  rights  of  the  other.  This  negation  extends  to 
the  denial  of  the  citizen's  right  to  speak,  write  or  print 
that  which  tends  to  injure  the  character  or  reputation  of 
another  unless  it  is  in  fact  true.  The  press  is  under  the 
same  restraints.  As  said,  the  gravamen  of  libel  consists 
in  its  publication.  If  it  be  said  the  conductors  of  news- 
papers may  publish,  as  an  advertisement,  what  has  been 
written  by  others,  the  answer  is  that  the  conductors  of 
the  paper  are  presAmed  to  know  that  the  writing  is  an 
attack  upon  the  character  and  reputation  of  another, 
which  no  one  has  the  right  to  make  unless  the  truth 
of  the  charge  actually  exists,  and  its  publication  in  the 
newspaper  not  only  gives  the  charge  a  more  extended 
circulation  but  gives  it  a  permanent  lodgment  in  the 
memory  of  the  living,  and  it  may  be  reproduced  when 
all  else  concerning  the  person  has  been  forgotten.  Con- 
tinuing the  parallel :  If  the  citizen,  for  wages,  should 
proclaim  and  read  a  libelous  writing  from  the  street 
corners,  would  the  fact  that  he  merely  did  it  as  a  matter 
of  business  protect  him  V  The  answer  is,  no  ;  for  the 
reason  that  th^  good  name  of  a  citizen  is  too  sacred  to 
be  let  out  on  contract.    So  the  answer  to  the  conduct- 
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ors  of  the  j)aper  is,  that  tlie  advertisement  proclwmed 
the  defamation  of  a  person's  character,  which,  unless  true, 
is  not  a  subject  of  lawful  advertisement,  conaeqaentlj 
they  must  answer  in  damages.  Also,  in  reference  to 
publishing  such  writing,  without  malice,  as  a  matter  of 
news,  for  the  same  reasons  the  answer  comes  back  that 
it  is  not  lawful  to  bruit,  thither  and  yon,  de&matioD 
of  a  person's  character  merely  to  gratify  a  morbid  appe- 
tite for  such  scandal;  that  nothing  short  of  the  truth 
of  the  matter  published  will  be  heard  in  justification 
of  the  unwarranted  liberties  thus  taken  with  a  person's 
good  name. 

But  it  is  said  that  it  would  be  a  harsh  rule  to  require 
conductors  of  newspapers  to  be  responsible  for  the  truth 
of  the  information  that  they  furnish  the  public.  The 
answer  is,  that  the  press  must  not  be  the  vehicle  of 
attacks  upon  the  character  and  reputation  of  a  person 
unless  the  attack  is  known  to  be  *true;  if  it  is  not 
known  to  be  true,  do  not  publish  it;  the  publication 
can  seldom,  if  ever,  do  good,  and  the  indulgence  in 
publications  of  the  sort,  not  strictly  true,  would  soon 
deprave  the  moral  taste  of  society  and  render  it  mis- 
erable. 

The  judgment  sustaining  the  demurrer  to  the  peti- 
tion and  amended  petition  is  reversed  and  the  case  is 
remanded,  with  directions  to  overrule  the  same,  and  for 
further  proceedings  consistent  with  this  opinioiu 
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Cask  1>o— PETITION  EQUITY— May  25. 

Walker,  &c.,  v.  Walker's  Executors,  &c. 

APPEAL    FROM    LOUIS VILLK   (!HANCERY    COURT. 

•Liability  ok  executor  von  acts  of  co-executor. — In  the  ordinary 
administration  of  estates,  one  of  two  or  more  reprcKftntatires  is  not 
l)ound  for  the  acts  of  another,  unless  he  had  such  fact*  "before  him  as 
would  have  convinced  one  of  ordinary  prudence  that  the  assets  in  the 
hands  of  his  co-representative  were  unsafe  or  being  wasted;  and  even 
then  an  executor  is  not  liable  for  the  acts  of  his  co-executor  where  the 
latter  has  been  vested  with  title  to  that  part  of  the  estate  in  his  hands, 
and  given  unlimited  power  over  it  without  consulting  his  co-executor. 
A  testator  directed  that  his  mercantile  business,  in  which  was  invest- 
ed 11  hirge  part  of  his  estate,  he  continued  by  his  son,  who  was  part- 
ner with  him  in  the  business,  until  the  youngest  of  the  testate's 
children  should  arrive  at  age,  the  profits  of  the  businesb  to  bo  ascer- 
tained and  declared  annually,  and  divided  between  the  testator's  wife 
and  children.  It  was  further  provided  that  when  the  son  should 
discontinue  the  business  the  testator's  interest  should  be  sold  as  his 
.executors  might  direct,  and  the  proceeds  divided  as  the  profits  were  to 
be  divided.  The  son  of  the  testator,  the  widow  and  a  son-in-law 
qualified  as  executors.  The  mercantile  business  of  the  testator  having 
beeonie  bankrupt  under  the  son'.*?  reckless  management,  the  devisees 
seek  by  this  action  to  hold  all  the  executors  liable.  Held — That  the 
son  who  managed  the  business  is  alone  liable.  The  devisees  have  no 
claim,  moral,  legal  or  equitable,  upon  his  co-executors. 

W.  W.  THUM  AND  HELM  &  BRUCE  for  appellants. 

1.  **An  administrator  in  not  justified  in  placing  or  leaving  assets  in  trade, 
for  this  is  a  hazardous  use  to  )>ermit  of  trust  moneys  ;  l>eside  which, 
trading  lies  outside  the  proper  .scope  of  admini.stration  functi(ms. 
Under  circumstances  not  clearly  imprudent,  however,  an  executor, 
may  pursue  an  authority  which  was  plainly  conferred  upon  him  by 
■the  will  in  this  respect ;  though  le.«*s  as  an  executor,  perhaps,  than  as 
one  specially  honored  or  burdened  by  the  testator's  personal  confidence. 
Chancery  protects  the  executor  who  can  show  his  testator's  express 
sanction,  but  scarcely  beyond  this  and  chiefly  so  as  to  keep  the  hazar- 
•dous  investment  under  its  prudent  direction.  To  employ  trust  funds 
in  trade  on  the  representative's  own  responsibility  has  always  been 
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treated  as  esseniialty  a  breach  of  frtist ;  and  the  courts  have  resisted, 
much  pressure  to  relax  the  rule.  And  the  executor  or  administrator 
$0  employing  funds  of  thr  estate  has  the  disadvantage  of  incurring 
all  the  risks,  while  he  must  account  for  all  the  profits."  (Schouler  on 
Executors,  sees.  825  and  386,  326;  Wras.  Exrs.,  1792.  1793;  Barker 
V.  Barker.  1  T.  R.,  296;  Garland  ex  parte,  10  Ves.,  129;  Perry  on 
Trusts,  sec.  429;  Burwell  v.  Mandeville,  2  How.,  560;  Pitkin  v.  Pit- 
kin, 7  Conn.,  307;  Thompson  v.  Brown,  4  John  Ch  ,  619;  Lucht  v. 
Behrens,  28  O.  St.,  231 ;  Stedman  v.  Fielder,  20  N.  Y.,  437.) 

"A  will  may  direct  one's  executors  to  carry  on  trade  after  his  death 
either  with  his  general  assets  or  a  specific  fund  to  he  severed  from  the 
general  hulk  of  his  estate  for  that  purpose;  the  latter  intention  is  to 
be  preferred  as  hazarding  only  a  portion  of  the  assets;  and  in  no  case 
is  the  creation  of  a  trade,  and  more  especially  of  a  partnership  liability, 
to  be  inferred  without  clear  provisions  of  the  will  and  unambiguous 
acts  by  the  representative  in  pursuance  of  the  powers  conferred  upon 
him."  (Schouler  on  Executors,  sec.  326;  Stan  wood  v.  Owen,  14 
Gray,  196;  104  Mass.,  588;  Wms.  Exrs.,  1793;  Kirkmaii  v.  Booth, 
11  Beav.,  273;  Jones  v.  Walker,  103  U.  S.,  444.) 

See  the  case  of  Jones  v.  Walker,  103  U.  S.,  444,  which  construes 
the  will  of  W.  H.  Walker,  deceased,  being  the  will  in  the  case  at  bar, 

2.  Liability  of  executor  for  neglect  and  inattention  tc>  the  estate,  and  to- 
the  actions  of  his  co-executor.  (Schouler  on  Executors,  sec.  402, 
notes  1,  2,  8,  4  and  5,  and  sec.  382;  7  Ves.,  197;  Carrieov.  Brummel, 
6  Ky.  Law  Rep.,  776;  Fleming  v.  Jones,  12  Bush,  604;  1  Mon., 
266;  Thomas  v.  White,  3  Litt.,  177;  Cross  v.  Petree,  10  B.  M.. 
413;  11  Ves.,  254;  8  Paige,  162;  3  Rich.  Eq.,  132;  4  Redf.,  N.  Y., 
180;   Brow^n's  Accounting,  16;   Abbt's  Pr.  N.  S.,  467.) 

8.  Liability  for  acts  of  co-executor.  (8  Cent.  L.  J.,  Article  by  Bump; 
Schouler  on  Executors,  sec.  402  and  notes;  Story  Eq.  Juris.,  1280; 
Ferry  on  Trusts,  sees.  422-28-24,  417,  418,  429,  421,  418,  416;  Wms. 
Exrs.,  bottom  pages  1820-1-2-3,  and  notes,  Ed,  1877;  Pomeroy's 
Eq.  Juris.,  sees.  1069  and  1082.) 

The  cases  cited  by  plaintiff  do  not  contiiin  facts  from  which  the  gener- 
al principle  applicable  to  this  case  can  be  derived.  There  is  no  respect- 
able authority  which  can  bo  produced  to  sustain  the  proposition  that  one 
cx(»cutor  is  not  liable  when  he  stands  by  and  permits  his  co-executors 
to  invest  the  funds  of  the  estate  in  trade,  much  less  when  he  approves, 
recommends  and  participates  in  this  breach  of  trust,  as  Breed  did. 

4.  How  far  acquiescence  of  beneficiary  prevents  recovery.  (Schouler  on 
Executors,  sec.  388;  Perry  on  Trusts,  sees.  467,  860;  6  Atl.  Rep., 
9;  Wms.  fixrs.,  p.  1886;  Sterling  v.  Williamson,  Va.,  8  S.  E.,  53:5; 
Adair  v.  Brimmer,  74  N.  Y. ;   Hauchott  v.  Briscoe,  22  Beav.,  496.) 

6.  Difference  between  discretionary  and  directory  or  mandatory  execu- 
torial trusts,     ^Hays   v.    Hays,    8   Tenn.   Chy.,   91 ;    Deadrick  v 
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Cantrell,  10  Yerg.,  268.  Tenn.;  Cross  v  Petree,  10  B.  M.,  Ky.  See. 
also,  on  genera)  question,  Lincoln  v.  Wright,  4  Beav,,  428;  Clark 
V.  Clark,  8  Paige,  150;  Booth  v.  Booth,  1  Beav.,  123.) 
6.  It  is  the  duty  of  all  executors  to  watch  over,  and  if  necessary,  to  correct 
the  conduct  of  each  other ;  and  an  executor  as  veU  n3  a  trustee  ic/io  ntamia 
by  and  sees  a  breach  of  trust  committed  by  his  trustecy  becomes  responsibb' 
for  that  breach  of  trust,  (Williams  on  Executors,  bottom  pages  1827 
and  1828,  Ed.  1877;  Styles  v.  Guy,  1  Mac.  and  G.,  488,  by  Lord 
Cottenham ;  Williams  v.  Nixon,  2  Beavan,  476,  by  Lord  Langdale; 
Horton  v.  Brockenhurst,  29  Beavan,  510,  by  Lord  Raniilly,  M.  K. ; 
Wood  v.  Brown,  34  N.  Y.,  187;  Heath  v.  Allen,  1  A.  K.  kar.,  442; 
Clarke  v.  Clarke,  8  Paige,  153 ;  Estate  of  Mary  Evans,  2  Ashm.,  470 ; 
Johnson  v.  Carbett,  11  Paige,  266;  Kincade  v.  Conley,  64  N.  Car., 
387;  Pomcroy ' 8  Eq., Jurisprudence,  se<!S.  1069  and  1082;  Story's  Eq., 
1280 ;  Perry  on  Trusts,  sees.  417  and  418 ;  Egbert  v.  Butter,  21  Beav., 
660;  Caudlerv.  Fillet,  22  Beav.,  257;  Weigand's  Appeal,  28  Penn. 
St.,  471  ;  Scully  v.  Delany,  2  Ir.  Eci-,  165;  Hengst's  App.,  24  Penn. 
St.,  418;  2  Story's  Eq.  Juris.,  sees.  1284  and  1280;  Wayman  v. 
Jones,  4  Md.  Ch.,  600;   Clarke  v.  Clarke,  8  Paige,  163.) 

SHACKELFORD  MILLER  and  BROWN,  HUMPHREY  «&  DAVIE 

FOR  APPJELL££S. 

1.  The  executors  filed  their  petition  for  instructions  as  to  their  duty  in 

carrying  on  the  firm's  business.  The  Chancellor  instructed  them,  and 
they  are  not  liable  for  losses  incurred  by  following  the  judgment  of 
the  Chancellor.  **They  were  compelled  to  obey  the  judgment  of  the 
court  to  which  they  had  gone  for  advice."  (Frasier's  Exr.  v.  Page, 
82  Ky.,  76;  Loring's  Admr.  v.  Stenman,  1  Met.,  Mass.,  207;  Perry 
on  Trusts,  par.  928;  Redfield  on  Wills,  vol.  1,  par.  36,  side  page  492; 
White  v.  Fisk,  22  Conn. ;  Crosby  v.  Mason,  32  Coxm. ;  (xoodhugh  v. 
Clark,  77  N.  H.,  525.) 

2.  An  executor  is  liable  only  for  such  assets  as  come  to  his  hands,  no  fraud 

being  alleged^  claimed  or  nhoien.  (Hill  on  Trustees,  star  page  309, 
note  4,  Am.  Ed.;  Williams  on  Executors,  p.  1549;  Story's  Equ it jJ- 
Jurisprudence,  par.  1280;  Schouler  on  Executors,  par.  402  and  p. 
465,  note;  Boyd  v.  Boyd,  3  Grattan,  114;  Ames  v.  Armstrong,  106 
Mass.;  Jones'  Appeal,  8  Watts  and  Searg.,  143;  Townley  v.  Sher- 
bourne,  3  Leading  Cases  in  Eq. ;  Peter  v.  Beverl}-,  10  Peters,  562: 
Taylor  v.  Bentram,  5  Howard,  275;  Moore  v.  Tandy,  3  Bibb,  97; 
Lawrence  v.  Lawrence,  Litt.  Sel.  Cases,  123;  Roach  v.  Hubbard, 
Litt.  Sel.  Cases.  235;  South  v.  Hoy,  3  Mon.,  95;  Young  v.  Wick- 
liflfe,  7  Dana,  448;  Gray  v.  Reamer,  11  Bush,  115;  Jones  v.  Walker, 
13  Otto,  445.) 
8.  Wm.  M.  Walker,  though  not  actually  summoned  in  Louisville,  knew 
and  approved  of  the  suit  and  judgment  entered  Fcibruary  3.   1876. 
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He  is  now  after  nearly  nine  years'  silence  and  approval  e&topped  fn»ni 
complaining.  (Bigelow  on  Estoppel,  p.  494,  note ;  Herman  on  &top- 
pel,  pars.  324  and  827 ;   Chapman  v.  Chapman,  59  Pa.  St..  214.) 

4.  Wm.  M.  Walker  having  sold  his  interest  to  the  Louisville  Savings 
Investment  Association,  that  corporation,  having  boughi  with  JvU  w- 
foTtnation,  has  no  equitable  claim  in  a  court  of  conscience. 

-T).  Frank  Walker  arrived  at  his  majority  in  April,  1875,  and  had  only 
one  year  thereafter  to  show  cause  against  the  judgment  of  Febroary, 
1876.     (Civil  Code,  sec.  391 ;  or  sec.  421  of  Old  Code.) 

-JUDGE  PRYOR  delivered  the  opinion  of  the  <'i»uRT. 

The  questions  involved  in  this  ease  arise  between  the 
•devisees  of  Wm.  H.  Walker  on  the  one  side,  and  tiie 
•executors  of  his  last  will  on  the  other.  At  the  time  of 
his  death  Walker  was  a  prosperous  merchant  in  the  city 
■of  Louisville,  and  the  owner  of  a  lar^^e  estate.  He  wa? 
the  senior  member  of  the  firm  of  Wm.  H.  Walker  k 
•Co.,  and  his  son  Frederick,  then  quite  young,  the  junior 
member,  the  father  owning  two-thirds  of  the  capital 
invested  in  the  business  and  his  son  the  remaining  one- 
third.  Being  desirous  of  having  the  business  of  the 
£rm  continued,  and  confiding  in  the  personal  and  busi- 
.ness  integrity  of  his  son,  when  executing  his  last  will 
:and  testament,  he  left,  by  certain  provisions  of  that 
instrument,  the  sole  management  and  control  of  the  firm 
business  to  this  son,  with  the  right,  on  the  part  of  the 
latter,  to  become  an  equal  partner  if  he  saw  proper, 
instead  of  retaining  only  an  interest  of  one-third. 

By  the  fourth  clause  of  his  will  the  following  devises 
are  made :  ''  I  give  and  devise  all  the  rest,  remainder  and 
"  residue  of  my  property  to  my  children  living  at  my 
*'  death,  share  and  share  alike,  to  be  divided  among  them, 
"  the  personalty  at  my  death  and  the  realty  when  the 
"  youngest  of  them  living  to  be  twenty-one  years  of  age 
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"*'  arrives  at  that  age,  except  my  interest  in  the  capital 
*'  and  good  will  of  W.  H.  Walker  &  Co.  *  *  *  The 
*'  portion  of  my  daughters  I  give  in  trust  to  my  execu- 
*'  tors,  for  their  sole  and  separate  use,  free  from  the  mari 
*'  tal  rights  of  any  husband ;  and  power  is  given  to  my 
"  executors  to  invest  and  manage  the  personalty,  and  to 
"  sell  and  convey  the  realty,  and  reinvest  the  proceeds 
*'  wherever,  however  and  as  often  as  said  trustees  may 
"  deem  best,  but  always  to  the  sole  and  separate  use  of 
*'  my  daughters  as  above." 

By  the  eighth  clause  of  the  will,  or  so  much  as  bears  on 
the  issues  made,  the  testator  says :  "  It  is  my  wish  that 
*'  my  son  Frederick  carry  on  the  business  of  W.  H. 
"  Walker  &  Co.,  in  that  name  and  style,  and  in  my  store- 
"  house  where  it  is  now  carried  on,  giving  him  power  to 
*'  change  the  place,  until  my  youngest  child  living  is 
*'  twenty-one  years  of  age,  or  for  a  shorter  time  if  he 
"  does  not  find  it  profitable.  To  that  end  all  my  capital 
"  and  interest  in  that  concern  shall  be  continued  therein, 
^^  and  shall  be  chargeable  for  its  debts  and  liabilities,  but 
^'  my  other  property  shall  not  be  so  chargeable.  *  ♦  * 
*'  Frederick  is  not  to  be  charged  with  five  thousand  dol- 
^^  lars  advanced  him  on  his  becoming  of  age,  and  he  is  to 
*'  have  the  privilege  to  purchase  at  a  fair  valuation,  and 
*'  upon  reasonable  time,  such  portion  of  my  share  in  said 
"  concern  and  its  good  will  as  will  make  his  share  equal 
"  to  one-half.  What  he  may  so  pay  is  to  be  divided  as 
"  profits  of  the  concern.  While  my  store-house  is  occu- 
"  pied  by  the  firm  it  shall  pay  rent  therefor.  The  profits 
"  of  the  concern,  which  shall  be  ascertained  and  declared 
**  on  the  first  of  January  after  my  death,  and  annuallj^ 


Digitized  by  VjOOQ IC 


320  KENTUCKY  REPORTS.  [Vol.  88. 


Walker,  &c.,  v.  Walker's  Executors,  &c. 


''  thereafter,  shall  be  divided  between  my  wife  and  chil- 
"  dren,  or  their  descendants  and  others,  as  my  personalty 
"  is  to  be  divided  among  them.  When  my  youngest 
"  child  living  to  be  twenty-one  years  of  age  arrives  at 
"  that  age,  or  at  the  death  of  my  son  Frederick  before 
"  that  time,  or  when  he  discontinues  the  business,  my 
"  interest  in  the  concern  and  its  good  will  shall  be  sold  as 
"  my  executors  may  direct,  and  the  proceeds  divided  as 
"  the  profits  thereof  are  to  be  divided." 

At  the  time  of  the  testator's  death  he  left  some  valua- 
ble but  unproductive  real  estate  and  but  little  personalty, 
and,  as  the  record  shows,  some  of  the  real  estate  had  to 
be  sold  to  pay  taxes  and  other  charges  against  the  estate, 
about  which  there  is  no  controversy.  The  testator,  in  his 
lifetime,  evidently  looked  to  the  profits  of  th§  mercantile 
firm  for  the  support  of  a  large  family,  and  realizing  the 
fact  that  such  an  expenditure  must  still  continue,  pro- 
vided by  his  will  that  the  profits  of  the  firm  should  be 
annually  declared  and  paid  out  to  his  wife  and  children. 
Some  five  or  six  of  his  children  were  then  infante,  resid- 
ing, after  his  death,  with  their  mother  and  the  adult 
children  engaged  in  business.  Such  was  the  condition  of 
the  testator's  estate  and  family  at  his  death ;  and  after 
his  decease  his  wife,  Mary,  his  son,  Frederick,  and  his 
son-in-law,  James  E.  Breed,  qualified  as  executors  with- 
out surety  (such  being  the  request  of  the  testator),  each 
executing  an  individual  bond.  The  wife,  Mary,  was  also 
appointed  guardian  of  the  infants. 

His  son,  Frederick,  undertook  the  management  and 
control  of  the  firm  of  W.  H.  Walker  &  Co.,  purchasing 
for  himself  the   additional   one-sixth   interest,   thereby 
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making  bim  a  half  owner,  and  crediting  the  estate  of  his 
father  on  the  books  of  the  firm  by  the  sum  to  be  paid 
by  him.  • 

In  a  year  or  two  after  the  death  of  the  testator  his  exec- 
utors (three  of  them)  all  united  in  a  petition  to  the  Chan- 
cellor, alleging  a  doubt  as  to  the  nature  of  their  authority 
and  powers  under  the  will ;  and  as  the  estate  could  not 
be  wound  up  until  the  youngest  child  arrived  at  age,  it 
was  of  the  utmost  importance  that  they  be  guided  in  the 
•discharge  of  their  duties  by  the  Chancellor,  and  that  their 
-accounts  be  from  time  to  time  settled,  etc. ;  and  to  the 
^nd  that  justice  may  be  done,  and  all  errors  or  mistakes 
made,  if  any,  be  avoided  in  the  future^  and  that  plaintiffs 
may  be  instructed  in  their  trust,  and  protected  in  their  ex- 
ecution of  the  same,  the  plaintiff's  pray  the  court  to  construe 
the  will  of  W.  H,  Walker ,  and  define  the  powers  and  duties 
of  the  plaintiffs  as  executors  ;  and  further,  that  the  cause 
be  referred  to  the  commissioner  for  a  settlement  of  their 
accounts,  etc. 

On  this  petition  all  of  the  devisees  were  before  the 
court  except  the  appellant,  William  Walker,  who  seems 
not  to  have  been  served  with  process.  The  cause  was 
submitted  for  a  construction  of  the  will  on  the  petition  of 
the  executors,  and  a  judgment  rendered,  in  which  it  was 
flaid  by  the  Chancellor,  that  but  for  the  money  arising 
(meaning  the  profits)  from  the  firm  of  Walker  &  Co.  the 
landed  property  of  the  estate  must  have  been  sold  at  a 
sacrifice,  and  that  (in  his  opinion)  the  continuation  of 
the  business  was  not  only  fully  authorized  but  judicious; 
that  it  was  not  necessary  for  the  executors  to  withdraw 
the  profits  ascertained  at  the  end  of  each  year  ;  that  the 
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withdrawal  of  the  funds  from  time  to  time,  during  the 
current  year,  for  the  payment  to  those  entitled,  was  a  sub- 
stantial compliance  with  the  will ;  "  the  executors  are  an- 
"  thorizedby  the  willy  as  this  court  construes  it,  to  leave  the 
^^  profits  ill  the  concern^  and  withdraw  from  time  to  time 
"  such  funds  as  may  be  requisite  for  the  purposes  of  the 
"  estate:' 

This  was  the  instruction  by  the  Chancellor  to  the  exec- 
utors in  regard  to  their  official  duties,  and  the  construc- 
tion placed  on  the  provisions  of  this  will  on  the  petition 
of  the  executors.  The  Chancellor,  placing  himself  in  the 
position  of  the  testator  in  the  conduct  of  his  business  at 
the  date  of  the  will  in  question,  and  the  means  necessarily 
resorted  to  for  the  support  of  his  family,  and  the  object 
testator  had  in  view  in  confiding  to  his  son  the  control 
of  this  large  mercantile  firm,  saw  the  necessity  for  with- 
drawing the  profits  as  the  wants  of  the  family  might 
require,  six  of  them  then  being  infants,  and  said  to  the 
executors : ' "  You  can  leave  the  .  profits  of  the  firm  in 
^"the  concern,  anrf  withdraw  them  when  required  for  the 
^'purposes  of  the  estate ^ 

It  was  regarded  as  a  safe  depository  for  these  profits, 
and  the  Chancellor,  in  permitting  Frederick  to  retain  their 
custody,  subject  to  the  demands  of  the  adult  children  or 
the  guardian  of  the  infants,  who  was  the  mother  and  a 
co-executor,  was  confiding  a  much  less  sum  to  the  cou- 
trol  of  Frederick  than  the  testator,  who  had  confided  to 
him  the  sole  care  and  control  of  the  most  valuable  part 
of  his  estate,  and  that  which  produced  the  only  income 
for  the  support  of  his  wife  and  children.  The  report  of 
settlement  made  by  the  commissioner,  under  the  original 
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petition  filed  by  the  executors  for  settlement,  shows  a 
profit  then  of  about  eighteen  thousand  dollars,  for  which 
Frederick  was  liable,  and  the  business  being  in  a  pros- 
perous condition,  there  was  no  reason,  at  that  time,  to- 
anticipate  the  incurring  of  liabilities  by  Frederick  that,  in 
a  short  time,  involved  the  entire  estate  in  financial  ruin. 

The  business  conducted  by  the  firm  was  that  of  the 
purchase  and  sale  of  whisky,  and  in  the  conduct  of  this 
business  it  was  indispensable,  as  the  proof  shows,  to  have 
indorsements  of  paper  by  way  of  accommodation  for  the- 
firm,  and  the  firm  would  return  the  favor  by  making  like 
indorsements  for  others.  Such  was  the  manner,  but  in  a 
more  judicious  way,  in  which  the  testator  had  conducted 
the  business  that  resulted  in  making  the  firm  of  W.  H. 
Walker  &  Co.  a  substantial  monied  concern.  The  firm^ 
when  the  son  took  control  of  it,  indorsed  for  Jordan  and 
others,  who  also  indorsed  for  W.  H.  Walker  &  Co.,  and  the 
former  becoming  a  bankrupt,  the  liabilities  of  the  firm^ 
arising  from  its  own  indebtedness  and  its  liability  a* 
indorser,  wrecked  the  entire  firm  property  financially, 
and  the  whole  was  lost  to  the  estate. 

After  this  failure  of  Fred.  Walker,  or  the  firm  of  Wm. 
H.  Walker  &  Co.,  the  executors  filed  a  supplemental  peti« 
tion  in  the  action  filed  in  1874,  alleging  the  bankruptcy 
of  the  firm,  and  asking  for  a  settlement  of  their  accounts 
as  executors.  To  that  supplemental  petition  the  appel- 
lants filed  answers,  in  which  they  seek  to  make  the  co- 
executors  with  Fred.  Walker  liable  for  the  acts  of  tha 
latter  in  the  management  of  the  firm  business  of  Wm. 
H.  Walker  &  Co.,  his  misappropriation  of  the  profits  of 
that  firm,  and  the  unlawful  use  by  him  of  assets  belong- 
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ing  to  the  estate  of  his  father,  and  for  which  he  has  failed 
to  aoeount. 

It  is  evident  from  the  proof,  and  the  report  of  the 
M3ommtssioner  in  this  case,  that  neither  James  E.  Breed 
or  Mary  Walker,  the  co-executors,  took  any  control  of 
the  firm  business  confided  by  the  testator  to  his  son  Fred- 
erick, nor  did  they  handle  any  money  of  the  estate. 
Mrs.  Walker,  'perhaps,  received  the  proceeds  (small  in 
amount)  of  some  real  estate  that  has  been  accounted  for, 
.and  in  regard  to  which  there  is  no  dispute. 

The  first,  and  one  of  the  principal,  questions  in  this  case 
^arises  as  to  the  liability  of  the  co-executors,  who  quali- 
fied with  Frederick  Walker  as  such,  for  his  mismanage- 
ment of  the  firm  property.  No  joint  bond  was  executed 
by  the  executors,  and  the  entire  firm  business  placed  bv 
"the  will  of  the  testator  under  the  control  of  the  son  for 
an  indefinite  period,  and  not  subject  even  to  the  super- 
vision of  his  oo-executors.  This  firm  property  had  been 
in  fact  severed  from  the  general  estate  of  the  testator, 
a,nd  not  made  the  subject  of  disposition  by  the  executors 
as  such.  It  was  made,  by  the  will,  a  special  trust  con- 
fided to  the  son,  the  proceeds  or  profits  of  which  he  was 
required  to  apply  in  a  particular  manner,  and  by  the 
very  terms  of  the  will,  and  the  character  of  the  business 
and  property  placed  in  the  custody  of  the  son,  it  was 
rendered  impracticable  for  the  co-executors  to  share  in 
its  management  or  to  look  to  the-  application  of  its 
results.  The  testator  never  contemplated  that  any  one 
else  should  have  the  right  to  control  this  special  devise, 
or  become  responsible  for  the  manner  in  which  it  was 
conducted,  or  that  his  other  executors  were  to  look  to 
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the  appropriation  of  the  profits.  It  was  a  special  trust 
that  his  son  was  required  to  execute.  That  the  trustee 
for  his  daughters  or  the  guardian  of  his  infant  children 
might  be  held  responsible  for  laches  in  not  requiring  the 
son  to  execute  this  special  trust  may  be  conceded,  but 
i:hat  it  was  the  duty  of  the  co-executors,  as  such,  who 
had  been  deprived  of  the  property  or  its  use  by  the  will 
of  the  testator  in  the  creation  of  the  special  trust,  to 
look  to  the  application  of  the  proceeds,  or  the  proper  use 
of  the  property  itself,  can  not  be  maintained.  The  prop- 
erty did  not  pass  to  the  executors,  but  was  vested  in  the 
SOB  in  trust  for  the  purposes  contemplated  by  the  testa- 
tor. This  court  has  always  recognized  the  doctrine  of 
the  common  law  as  to  the  liability  of  one  executor  for 
the  acts  of  the  other;  and  the  personal  representative 
who  has  been  faithful  to  his  trust  may  plead  j^iene  admin- 
istravitf  although  his  co-executor  has  committed  a  devas- 
tavit. (Moore's  Adm'r  v.  Tandy,  3  Bibb,  97 ;  Young 
V.  Wickliflfe,  7  Dana,  447.) 

As  one  executor  has  no  power  to  prevent  his  co-execu- 
tor from  receiving  the  assets,  his  liability  is  confined  to 
the  assets  he  receives,  unless  he  connives  at  the  devastavit 
of  his  co-executor,  or  omits  to  perform  some  duty  that 
is  made  imperative  by  the  will.  A  will  directing  the 
investment  of  monies  for  a  particular  purpose  must  be 
executed  by  the  representatives  who  undertake  the  per- 
formance of  the  trust ;  and  to  permit  the  money  to  be 
collected  by  one  executor,  and  to  be  retained  by  him  for 
his  own  purposes,  or  for  such  a  length  of  time  as  would 
be  unreasonable  instead  of  making  the  investment,  would 
make  all  responsible;  but  in  the  ordinary  administration 
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of  estates  the  one  representative  is  not  bound  for  the  acte 
of  the  other  unless  he  has  such  facts  before  him  as  would 
convince  one  of  ordinary  prudence  that  the  assets  in  the 
hands  of  his  co-representative  are  unsafe  or  being  wasted. 
This  doctrine  of  liability  on  the  part  of  an  executor  for 
the  acts  of  another  has  never  been  carried  so  far  as  to 
hold  one  who  qualifies  as  executor  liable  for  the  acts  of 
his  co-executor,  when  the  latter  has  been  vested  with  title 
by  the  will  to  a  part  of  the  estate,  and  given  unlimited 
pewer  over  it  without  consulting  his  co-executor.  Here 
the  son  Frederick  owned  one-half  of  the  firm  assets,  and 
was  empowered  to  conduct  the  firm  business  until  the 
youngest  child  of  the  testator  became  of  age,  this  part 
of  the  estate  having  no  connection  with  the  executorial 
duties  of  these  appellants.  The  profits  were  to  be  paid 
over  by  the  son,  who  was  a  trustee  vested  with  an  uncon- 
trolled discretion,  and  no  duty  devolved  upon  his 
co-executors  to  look  to  the  management  of  the  trust 
fund. 

The  son  was  empowered  by  the  eighth  clause  of  the  will 
to  purchase  an  additional  interest  in  the  firm  business. 
He  made  this  purchase  by  debiting  the  one  side  and  cred- 
iting the  other,  and  it  remained  there  as  profits^  to  use 
the  language  of  the  will,  to  be  appropriated  by  the  trus- 
tee for  the  benefit  of  the  family,  and  the  adult  appellants 
had  as  much  right  to  compel  the  payment  of  the  profits 
over  to  them  as  these  executors  had,  who  are  sought  to 
be  made  liable. 

It  would  be  unreasonable  to  hold  that  the  appellees, 
Breed  and  Mrs.  Walker,  the  widow,  were  bound  to 
look  to  these  profits  and  their  appropriation  by  thib 
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trustee  of  the  firm  assets,  from  the  time  they  qualified 
until  the  youngest  child  became  of  age.  It  was  nevjBr 
contemplated  by  the  testator,  and  the  views  of  the  Chan- 
cellor, expressed  in  his  judgment  of  instruction  to  these 
executors  in  the  year  1875,  embodied  the  idea  that  as 
Frederick  had  unlimited  control  over  this  firm  property,, 
his  co-executors  had  nothing  to  do  with  it,  and  the  profits 
could  be  withdrawn  as  the  wants  of  the  estate  or  the 
devisees  required  it.  As  to  the  insurance  money  col- 
lected by  Frederick,  the  co-executor,  and  other  small 
sums  appropriated  to  the  firm  purposes,  it  clearly  appears 
that  he  paid  out  to  the  .widow  for  her  children,  and  to 
the  other  devisees,  and  for  the  interests  of  the  estate,  a 
much  greater  sum  than  he  received;  in  fact,  his  pay- 
ments amount  to  more  than  he  received,  including  the 
profits  realized  from  the  firm  property. 

There  is,  we  think,  no  rule  of  law  or  equity  that  would 
hold  these  co-executors  liable  in  this  case.  They  have 
been  guilty  of  no  fraud,  and  even  if  required  to  look  to 
the  profits  of  the  firm  business,  they  had  no  reason  to- 
believe  that  the  son  was  wasting  the  estate  or  misappro- 
priating the  trust  fund.  The  testator,  in  his  desire  to* 
continue  the  business  in  which  he  had  accumulated  his 
fortune,  saw  proper  to  place  the  bulk  of  his  estate  under 
the  control  of  his  son,  in  whom  he  had  the  greatest  con- 
fidence, and  who  has  abused  that  confidence  only  to  the 
extent  of  making  indorsements  that  were  unfortunate 
and  reckless,  causing  the  loss  of  his  entire  estate.  These 
devisees  have  no  claims,  moral,  legal  or  equitable  upon 
those,  who  were,  as  well  as  themselves,  recipients  of  the 
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bounty  of  the  testator,  and  who  have  sustained  in  com- 
mon with  them  this  great  pecuniary  loss. 

We  must  affirm  the  judgment  of  the  Chancellor  as  to 
the  appellees,  Breed  and  Mrs.  Walker,  but  as  to  the 
appellee,  Fred.  Walker,  the  judgment  is  reversed,  and 
cause  remanded  with  directions  to  refer  the  case  to  the 
commissioner  to  fix  his  liability,  which  may  be  easily 
determined  by  the  report  adopted  by  the  commissioner 
in  the  record  before  us.  His  liability  for  the  firm  assets 
can  not  be  doubted. 


Oabe  96—PETITION  EQUITY— Mat  26. 

Adkisson  v.  Dent,  &c. 

APPEAL    FROM     BRECKIXRIDGE    CIRCUIT   COURT. 

■*  Final  order. — An  oi-der  confirming  the  report  of  a  commissioner  ap- 
pointed to  audit  accounts  is  not  final,  and  may  he  disregarded  br  the 
court  when  it  comes  to  render  final  judgment,  although  at  a  sub»- 
quent  term. 

2.  A  SURVIVING  PARTNER,  who,  in  winding  up  the  partnership  busisess. 
retained  large  sums  of  money  in  his  hands  for  considerable  lengths  oi 
time,  when  he  should  have  paid  them  out  to  ston  inteiest,  was  prop- 
erly charged  with  interest  thereon. 

FAIRLEIGH4&  STRAUS  AND  MORRIS  ESKRIDGE  for  appella>7. 

1.  The  order  confirming  the  report  of  the  final  settlement  of  the  aocounU 

of  the  surviving  partner  was  a  final  order,  and  the  court  had  uo  power 
over  it  after  the  expiration  of  the  term  at  which  it  was  rendered. 
(Freeman  on  Judgments,  2d  Ed.,  sec.  12;  Bondurani  v.  Appersoo, 
4  Dana,  80;   Beatty  v.  Beatty,  10  Ky.  Law  Rep.,  72.) 

2.  In  general  the  surviving  partner  is  not  entitled  to  compensation  tor 

winding  up  the  oartnership  business,  but  if,  from  the  contract  of  co- 
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partnership  itself,  or  from  the  acte  of  the  deceased  partner's  represent- 
atives, a  contract  for  compensation  can  be  inferred,  compensation  will 
not  be  withheld.  (Hite  v.  Hite,  1  B.  M.,  179.)  And  as  the  facts  of 
this  case  were  sufficient  to  authorize  the  inference  that  there  was  such 
a  contract,  the  court  erred  in  withholding  compensation. 
8.  The  court  erred  in  adjudging  that  the  surviving  partner  should  pay 
interest  on  the  amounts  collected  by  him  from  the  time  he  received 
them.  (Hitt,  &c.,  v.  Hitt,  &c.,  1  B.  M.,  pp.  78,  80;  Bowling  v. 
Dobyns,  5  Dana,  434;    Taylor  v.  Young's  Adm'r,  2.  Bush,  432.) 

GEO.  W.  STONE  and  A.  B.  MONTGOMERY  for  appellees 

1.  As  appellant  often  had  several  thousand  dollars  of  the  assets  of  the 

estate  in  his  hands  for  years  at  u  time,  which  it  was  his  duty  to  have 
paid  out  and  extinguished  an  interest-bearing  debt,  he  was  properly 
charged  with  interest. 

2.  An  order  confirming  the  repor*  of  a  commissioner  in  such  cases  as  this 

is  not  a  final  order  such  as  may  be  appealed  from,  and  is  always  sub- 
ject to  the  further  order  of  the  court  so  long  as  the  subject  matter  of 
the  action  remains  before  the  court  for  its  final  determination. 
(Shiddell  v.  Messick,  4  B.  M.,  158;  Sluughter's  Adm'r  v.  Slaughter's 
Heirs,  8  B.  M.,  483;  Storms  v.  Storms,  3  Bush,  79;  Campbell,  v. 
Weakly.  7  B..M..  24.) 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

In  1884  the  appellant,  John  Dent,  and  Thomas  F. 
Board  formed  a  partnership,  under  the  firm  name  of 
Adkisson,  Dent  &  Co.,  for  the  purpose  of  carrying  on  a 
general  business  at  Clifton  Mill,  Breckinridge  county, 
Ky.,  such  as  dealing  in  real  estate,  merchandising,  mill- 
ing, farming  and  dealing  in  leaf  tobacco.  Not  long 
thereafter  S.  R.  Adkisson  was  admitted  into  the  firm. 
Some  years  thereafter  the  partnership  was  dissolved  by 
the  death  oi  Thomas  F.  Board,  and  the  appellant  and 
John  Dent  formed  a  new  partnership,  under  the  firm 
name  of  Adkisson  &  Dent,  and  continued  in  the  same 
business,  and,  as  such  firm,  proceeded  to  wind  up  the 
business  of  the  old  firm.  Within  about  twenty  months 
after  the  formation  of  the  new  firm  John  Dent  died,  and 
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the  appellant  as  surviving  partner,  subsequently,  also,  u 
administrator  of  John  Dent,  proceeded  to  wind  up  the 
business  of  both  firnas.  Prom  the  judgment  in  this 
action  in  equity,  to  settle  the  partnership  business,  etc., 
the  appellant  has  appealed  to  this  court. 

There  were  several  reports  of  commissioners  filed,  pur- 
porting to  audit  the  accounts  of  said  firm.  One  of  them 
submitted  the  state  of  accounts  on  the  basis  of  charging 
interest  on  the  amount  that  came  into  the  hands  of  the 
appellant,  and  allowing  him  interest  on  the  sums  that  he 
hiad  paid  out,  etc. ;  the  other  basis  left  out  the  matter  of 
interest.  The  Chancellor  selected  the  non-interest  basis, 
and  confirmed  the  report.  The  report  upon  the  non- 
interest  basis  brought  the  heirs  of  John  Dent  out  in 
debt  to  the  appellant.  The  appellant  contends  that  this 
report,  after  the  term  at  which  it  was  confirmed,  was 
final. 

The  court's  commissioner,  in  a  case  like  this,  auditing 
and  reporting  the  state  of  the  accounts  between  the 
parties,  acts  clerically  for  the  court,  in  order  that  the 
court,  upon  the  final  hearing,  may  render  judgment 
advisedly.  The  court,  when  there  are  no  reasons  shown 
to  the  contrary,  may,  in  advance  of  the  final  judgment, 
confirm  the  report,  but  this  is  upon  the  idea  that  as  the 
parties  interested  have  filed  no  exceptions  suggesting 
inaccuracies,  the  report  is  probably  correct.  But  the 
report  possesses  no  elements  of  a  judgment,  and  its  con- 
firmation does  not  impart  to  it  the  properties  of  a  judg- 
ment. The  confirmation  is  merely  the  suggestion,  for 
the  time  being,  that  the  tabulated  statement  as  to  the 
condition  of  the  accounts,  and  the  basis  on  which  it  is 
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made,  is  probably  correct ;  but  the  court  thereafter,  upon 
'final  hearing,  must  pass  upon  the  correctness  of  the 
report  and  render  a  final  judgment.  The  final  judgment 
of  the  Chancellor,  in  such  case,  is  not  merely  clerical ;  it 
ds  the  result  of  the  exercise  of  the  Chancellor's  judicial 
opinion ;  but  if  the  confirmation  were  final  it  would  be 
the  final  judgment  in  the  case,  and  the  subsequent  judg- 
ment would  be  merely  clerical.  This  should  not  be. 
The  order  of  confirmation  should  be,  as  it  is,  merely 
interlocutory,  and  subject  to  the  Chancellor's  revision 
and  correction  until  the  final  judgment  is  rendered  in 
the  case.  The  principle  may  be  illustrated  thus:  Sup- 
pose a  creditor,  after  filing  his  claim  and  it  has  been 
ullowed,  finds  out  that  he  has  made  a  mistake,  and  at  a 
subsequent  term,  after  confirmation,  asks  the  court  to 
correct  it,  would  the  court  say  to  him,  you  have  had 
your  day  in  court,  the  report  is  final,  and  your  rights  are 
res  adjudioata  ?    We  think  not. 

The  case  came  on  for  final  hearing,  and  the  Chancellor 
found  that  as  Thos.  F.  Board  and  S.  R.  Adkisson,  having 
no  interest  in  the  old  partnership,  by  reason  of  their  hav- 
ing drawn  out  of  the  firm  amounts  sufficient  to  cover 
their  respective  interests,  the  assets  of  both  firms  belonged 
equally  to  the  appellant  and  John  Dent's  estate;  that 
when  the  old  firm  was  dissolved  it  was  largely  in  debt ; 
that  the  new  firm  executed  its  notes,  amounting  to  over 
ten  thousand  dollars,  to  the  creditors  of  the  old  firm  in 
lieu  'of  its  indebtedness  to  them ;  that  the  new  firm 
received  credit  with  the  old  firm  as  having  paid  said  sum 
in  cash ;  that,  after  the  death  of  John  Dent,  the  appellant 
jMiid  off  these  notes  with  money  collected  on  the  assets  of 
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which  would  be  equivalent  to  only  charging  him  with. 
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affirmed. 


Case  97— AGREED  CASE— May  25. 

Hewitt,  Auditor,  v.  Walton. 

APPEAL    FROM    FRA^'KLIJS    CIRCUIT   COURT. 

Fees  of  examining  courts.— Under  the  present  law  (approved  April 
19,  1886),  a  justice  of  the  peace,  police  judge,  or  any  other  oflScer 
(except  county  judge),  acting  as  an  examining  court,  is  entitled  to  two 
dollars  for  'each  examining  trial  presided  at  by  him,  no  matter  how 
many  such  there  may  be  in  any  one  day,  but  he  is  entitled  to  only 
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the  old  firm,  and  received  credit  in  the  commission- 
er's settlement  for  said  sum;  that  the  former  credit, 
representing  the  new  firm's  notes,  in  lieu  of  the  indebt- 
edness of  the  old  firm,  was  also  allowed  in  the  commis- 
sioner's report  of  settlement.  The  Chancellor  rejected 
these  credits  on  the  ground  that  they  were  double  credits, 
and  consequently  wrong,  and  referred  the  case  to  a  com- 
missioner, with  directions  to  treat  the  assets  of  both  firms 
as  the  assets  of  the  firm  of  Adkisson  k  Dent,  and  charge 
the  appellant  with  these  assets  and  credit  him  with  what 
he  had  paid  out;  also  to  charge  him  interest  on  these 
assets  and  to  allow  him  interest  on  the  sums  paid  out, 
etc.  In  view  of  the  fact  that  the  assets  of  both  firms 
belonged  to  Adkisson  and  the  estate  of  John  Dent 
equally,  and  Adkisson  having  retained  large  sums  of 
money  in  his  hands  belonging  to  the  firm  for  considera- 
ble lengths  of  time,  when  it  should  have  been  paid  out  to 
stop  interest,  etc.,  the  basis  thus  adopted  is  <Jorrect. 

The  appellant  concedes  that  the  double  credits  would 
be  erroneous  but  for  the  fact  that  he  was  charged  with 
the  assets  of  the  firm  twice.  If  this  be  so,  the  result 
would  be  the  same  as  one  charge  and  one  credit.  How- 
ever, the  proof  of  the  double  charges  consists  in  the 
statement  of  the  commissioner,  in  his  report  of  1877,  to 
the  effect  that  as  the  appellant  had  been  twice  charged 
with  the  assets  he  should  be  credited  with  the  payment 
of  these  notes,  but  he  does  not  intimate  that  the  double 
charges  were  not  subject  to  the  former  credit;  that  is, 
that  the  charge,  say  of  twenty  thousand  dollars,  was  not 
subject  to  the  former  credit  of  ten  thousand  dollars, 
which  would  be  equivalent  to  only  charging  him  with. 
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say,  ten  thousand  dollars.  But  this  matter  is,  as  we 
think,  clearly  put  at  rest.  The  Chancellor,  in  said  judg- 
ment, directed  the  commissioner  to  overhaul  the  old 
reports  and  accounts,  and  charge  the  appellant  with  the 
assets,  and  credit  him  with  the  payments,  etc.  This  the 
commissioner  did,  and  reported  the  result,  charging  the 
appellant  with  the  assets  and  crediting  him,  etc.,  in 
accordance  with  the  court's  intructions.  The  appellant 
filed  numerous  exceptions  to  this  report,  but  did  not  sug- 
gest, in  any  of  them,  that  the  appellant  was  doubly 
charged  with  the  assets.  It  is  to  be  presumed  that  the 
commissioner,  under  his  instructions,  did  purge  the 
former  settlements  of  the  double  charge,  if  such  was 
the  fact,  and  the  failure  to  except  to  the  report,  as  to 
this  matter,  grew  out  of  a  consciousness  of  the  fact  that 
the  report  was  correct  in  this  particular. 
The  judgment  is  affirmed. 


(Iase  97-.AGREED  CASE— May  25. 

Hewitt,  Auditor,  v.  Walton. 

APPEAL    FROM    FRA^•KLI^    CIRCUIT   COURT. 

Fees  of  examining  courts. — Under  the  present  law  (approved  April 
19,  1886),  a  justice  of  the  peace,  police  judge,  or  any  other  officer 
(except  county  judge),  acting  as  an  examining  court,  is  entitled  to  two 
dollars  for  'each  examining  trial  presided  at  by  him,  no  matter  how 
many  such  there  may  be  in  any  one  day,  but  he  is  entitled  to  only 
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one  dollar  for  each  day  after  the  first,  and  in  no  case  exceeding  four 
dollars. 

P.    W.    HARDIN,    ATTORNEY   GENERAL,    FOR  APPELLANT. 

Where  an  officer,  acting  as  an  examining  court,  sits  in  more  than  one 
case  on  the  same  day,  he  holds  but  one  examining  court  and  is  entitled  t*.* 
but  two  dollars  therefor,  and  not  to  two  dollars  for  each  case.  By  the 
change  made  in  the  wording  of  the  statute  by  the  act  of  1886  it  was  not 
intended  to  return  to  the  rule  of  payment  by  the  case.  (Johnson  v. 
Auditor,  4  Bush,  322;  Auditor  v.  Kinkead,  80  Ky.,  696.) 

M.  C.  ALFORD  for  appellee. 

The  appellee,  for  holding  examining  triais,  is  entitled  to  two  dollars 
per  day  in  each  case  for  the  first  sitting,  and  one  dollar  per  day  each  for 
two  continuances  thereafter.  (Act  of  April  19,  1886,  General  Statutes, 
page  277;  Johnson  v.  Auditor,  4  Bush,  822;  Auditor  v.  Kinkead,  80 
Ky.,  696.) 

CHIEF-JUSTICE  LEWIS  delivered  the  opinion  of  the  cx)ubt. 

By  a  former  statute  it  was  provided  that  "justices  of 
the  peace  of  this  Commonwealth  shall  hereafter  receive 
for  presiding  at  examining  court,  per  day,  to  be  paid  out 
of  the  treasury,  two  dollars;"  and  in  Johnson  v.  The 
Auditor,  4  Bush,  322,  it  was  so  construed  as  to  allow  to  a 
justice  of  the  peace,  or  other  officer  so  presiding,  two  dol- 
lars per  day  for  each  examining  trial.  But  subsequently 
the  statute,  as  contained  in  General  Statutes,  467  (former 
edition),  was  enacted  as  follows :  "  *  *  *  fQ^  pj^. 
siding  at  examining  courts  in  felony  cases,  per  day,  to  be 
paid  out  of  the  treasury,  two  dollars;"  and  it  was  in 
Auditor  v.  Kinkead,  80  Ky.,  596,  construed  to  allow  to  a 
justice  of  the  peace,  or  recorder  of  the  city  of  Lexing- 
ton, two  dollars  per  day,  and  no  more,  for  presiding  at 
examining  trials,  whether  there  was  one  or  more  than 
one  such  trial  held  by  the  officer  the  same  day. 

By  an  act  approved  April  19,  1886,  found  on  page  277, 
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General  Statutes  (present  edition),  it  is  provided  in  sec- 
tion 7  as  follows :  "  A  justice  of  the  peace,  police  judge 
or  other  officer,  except  the  county  judge,  acting  as  an 
examining  court,  shall  receive  for  the  first  day,  as  fee  for 
his  services,  two  dollars ;  for  each  day  thereafter,  one  dol- 
lar, provided  that  in  no  case  shall  the  fees  exceed  four 
dollars."  As  the  words  "  an  examining  court,"  which 
was  held  in  Johnson  v.  Auditor  to  apply  to  each  case 
tried,  and  to  authorize  payment  to  the  officer  of  two  dol- 
lars for  each,  are  used  in  the  last  act,  instead  of  the  words 
**  examining  courts,"  construed  in  Auditor  v.  Kinkead  to 
authorize  payment  of  two  dollars  per  day  only,  it  is  prob- 
able the  Legislature  intended  that  from  and  after  April 
19, 1886,  such  officer  should  be  paid  two  dollars  for  each 
examining  trial  presided  at  by  him,  no  matter  how  many 
such  there  might  be  in  any  one  day,  with  the  proviso 
that  he  should  receive  only  one  dollar  for  each  day  after 
the  first,  and  in  no  one  case  exceeding  four  dollars.  And 
this  interpretation  of  the  legislative  will  is  somewhat 
strengthened  by  the  fact  that  a  limit  of  fees  to  be  paid  in 
any  one  case  is  fixed  at  four  dollars,  with  the  seeming 
intent  to  prevent  unnecessary  continuances  of  such  trials 
from  day  to  day. 

The  judgment  of  the  lower  court,  rendered  in  this 
agreed  case,  will  have  therefore  to  be  affirmed. 
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Case  98— PETITION  ORDINARY,  Transferred  to  Equity— May  28. 


Smith,  &c.,  V.  Ryan,  &c. 


APPEAL    FROM     BRECKINRIDGE    CIRCUIT    COURT. 

1.  Tax  Sales. — The  power  to  sell  property  for  taxes  is  altogether  stat- 

utory, and  must  be  strictly  pursued. 

2.  Same — pleading. — In  an  action  by  the  original  owner  to  recover  the 

property  from  one  to  whom  the  purchaser  at  the  tax  sale  has  conveyed, 
the  defendant  must  be  treated  as  the  purchaser  at  a  tax  sale  bringing 
the  action  for  possession,  and  he  must,  therefore,  aver  and  prove  that 
the  steps  necessary  to  a  valid  sale  were  taken,  save  so  far  as  the 
plaintiff  may,  by  doing  so,  relieve  him  of  this  necessity. 

3.  Same. — It  was  unnecessary  to  aver  in  the  answer  that  the  property 

brought  the  full  amount  of  the  taxes.  This  is  to  be  presumed,  a» 
otherwise  it  would  have  been  the  duty  of  the  officer  to  have  purchased 
for  the  State. 

4.  Same. — Where  the  tax-payer  is  a  non-resident  of  the  county  it  is  not 

necessary  that  the  officer,  before  making  a  levy  upon  his  property, 
should  tender  to  him  or  his  agent  a  receipt. 

5.  Same. — A  tax  sale  for  anything  more  than  is  lawfully  chargeable  is  a 

sale  without  jurisdiction,  and,  therefore,  void 

G.  W.  WILLIAMS  FOR  appellants. 

1.  One  in  possession  claiming  under  a  tax  title  must  allege  and  prove  his 

title  as  if  plaintiff  in  an  action  of  ejectment. 

2.  In  order  to  recover  on  a  tax  title  it  must  affirmatively  appear  that 

every  requirement  of  the  statute  in  reference  to  the  amount  of  tax  for 
which  the  sale  was  made,  notice,  receipt  and  advertisement,  was  com- 
plied with.  (Helm  v.  Payne,  I  Ky.  Law  Rep.,  360;  Oooley  on 
Taxation,  419-20,  648;  Covington  v.  People's  Building  Association, 
Ky.  Law  Rep.,  vol.  4,  268,  738;  Quinlan  v.  Callahan,  81  Ky.,  620; 
Gen.  Stats.,  chap.  92,  sec.  12 ;  Dauber's  Adm'r  v.  City  of  Louisville,  6 
Ky.  Law  Rep.,  865.) 

3.  A  sale  for  any  amount  in  excess  of  the  amount  of  taxes  renders  the 

sale  void.     (Desty  on  Taxation,  866,  869.) 

THOMAS  H.  HINES  and  REUBEN  A.  MILLER  for  appellees. 

1.  To  subject  land  to  the  payment  of  taxes  no  demand  is  necessary  unless 
the   owner  lives   in   the   county  and  is  in  the  county,   and  no  levy 
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and  no  valuation  is  necessary.     (Gen.  Stats.,  chap.  92,  art.  9,  sees. 
13,  16.) 
2.  After  two  years  from  such  sale  the  title  vests  in  the  purchaser  without 
conveyance  from  the  sheriff.     (Gen.  Stats.,  chap.  92,  art.  9,  sec.  18.) 

JUDGE  HOLT  delivered  the  opinion  of  the  court. 

August  20,  1877,  the  appellee,  John  R.  DeHaven,  as 
sheriff,  sold  two  adjoining  town  lots,  belonging  to  Mary 
J.  Bates,  for  the  State  taxes  thereon  for  1875  and  1876. 
The  appellee.  Pate,  purchased  them  for  $8.50,  and  the 
sheriff  gave  him  the  usual  certificate  evidencing  the  pur- 
<5ha8e.  The  evidence  does  not  clearly  show  what  they 
were  then  worth,  but  certainly  much  more  than  this  sum 
— probably  from  $300  to  $400.  Not  long  after  the  expi- 
ration of  the  two  years  within  which  the  former  owner 
may,  under  our  law,  redeem  his  property  when  sold  for 
taxes.  Pate,  by  assignment  on  the  back  of  his  certificate 
of  purchase,  and  which  had  been  properly  recorded, 
transferred  his  purchase  to  DeHaven  for  $31.50.  It  fs 
proven  that  the  latter,  as  sheriff,  had  prior  to  this  trans- 
fer made  Pate  a  deed  to  the  property,  but  it  had  never 
been  recorded,  and  is  not  a  part  of  this  record. 

February  24,  1880,  DeHaven  sold  the  property  to  the 
appellee,  Ryan,  for  $220,  and  Pate  never  having  conveyed 
to  DeHaven,  they  both  united  in  a  deed  to  Ryan,  and  he 
went  into  possession  of  the  property. 

Id.  March,  1881,  Mary  J.  Bates  brought  this  action 
against  him,  in  the  form  of  ejectment,  to  recover  it. 
During  the  pendency  of  the  action  in  the  lower  court 
she  died,  having  devised  this  property  to  the  appel- 
lant, Fannie  Smith,  and  the  suit  was  revived  in  her 
name.     Amended  pleadings  were  filed,  making  Pate  and 
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DeHaven  defendaDts ;  the  action  was  transferred  to  the 
equity  side  of  the  docket  by  consent,  and  a  judgment 
finally  rendered  dismissing  the  petition. 

It  is  now  contended,  first,  that  the  lower  court  should 
have  rendered  judgment  for  the  appellant,  Smith,  upon 
the  pleadings ;  and  if  this  be  not  so,  then,  secondly,  it 
should  have  done  so  upon  a  consideration  of  the  entire 
record  and  the  merits  of  the  cause. 

The  real  question  is,  did  the  tax  sale  divest  the  testa- 
trix of  title  ? 

The  claim  that  Pate  had  no  interest  in  fact  in  the  tax 
purchase,  but  really  bought  the  property  for  the  sheriff 
and  by  collusion  with  him,  and  that  the  appellee,  Ryan, 
knew  this,  is  not  supported  by  any  evidence.  Indeed,  it  is 
aflirmatively  shown  that  there  was  not  only  no  under- 
standing between  DeHaven  and  Pate  that  the  latter 
should  make  the  purchase,  but  that  the  sheriff  had  no 
knowledge  he  intended  to  bid  on  it.  The  three  suc- 
cessive sales  appear  to  have  been  made  in  good  faith. 
Undoubtedly  this  is  true  as  to  the  purchase  of  Ryan, 
who,  since  he  became  the  owner,  has  improved  the  prop- 
erty considerably. 

The  pleadings  of  the  appellant  aver  that  the  sheriff 
failed,  before  he  made  the  levy,  to  demand  payment  of 
the  taxes,  or  to  tender  either  to  her  or  her  agent  a  receipt 
showing  the  taxable  property,  its  value  and  the  tax  due ; 
that  he  did  not  advertise  the  sale  as  required  by  law ; 
that  there  was  no  valid  assessment,  and  that  the  records 
do  not  show  whether  the  tax  was  for  school  purposes  or 
State  or  county  revenue.  All  these  averments  are  put  in 
issue.    It  is  true  the  pleadings  upon  both  sides  are  of  a 
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very  general  character,  but  the  parties  prepared  the  case,, 
and  it  went  to  trial  upon  the  merits,  and  as  if  the  issues 
were  fully  and  fairly  made,  as  indeed  they  substantially 
are,  without  objection  from  either  side. 

The  power  to  sell  property  for  taxes  is  altogether 
statutory ;  it  must  be  strictly  pursued,  and  the.  appellee 
must  be  treated  as  a  purchaser  at  a  tax  sale  bringing  the 
action  for  possession.  In  other  words,  he  must  aver  by 
pleading,  and  show  by  testimony,  save  so  far  as  the  other 
side  may  by  doing  so  relieve  him  from  this  necessity,  that 
the  statutory  steps  were  taken  which  are  necessary  to  a 
valid  tax  sale. 

The  pleadings  agree  that  the  property  was  sold  for 
taxes.  It  is  averred  in  the  amended  petition  that  Mary 
J.  Bates  was  a  non-resident  of  the  county.  This  dis- 
pensed with  the  necessity  of  tendering  to  her,  before  a 
levy,  the  receipt  above  named. 

The  statute  then  in  force  provided :  "  The  sheriff,, 
"  before  he  makes  a  levy  for  taxes,  shall  tender  the  per- 
**  son  from  whom  the  tax  is  due,  if  resident  of  and  in  the 
"  county,  a  receipt,  in  which  he  shall  specify  the  taxable 
"  estate  with  which  such  person  is  charged,  the  value  and 
"  amount  thereof,  and  the  tax  due."  (Gen.  Stats.,  Ed- 
1888,  chap.  92,  art.  8,  sec.  12.) 

The  answer  to  the  amended  pleading  avers  that  a 
demand  was  made  of  her  agent,  and  receipt  tendered  to 
him.  This  was  unnecessary.  It  tends  to  show,  however, 
that  the  officer  had  no  purpose  of  advantage,  and  it  is 
proven  that  the  agent  refused  payment. 

It  is  affirmatively  alleged,  by  the  appellees,  that  the 
property  was  appraised ;  that  the  sale  was  advertised  aa 
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in  case  of  the  sale  of  like  property  under  execution  ;  and 
all  this  is  sufficiently  proven. 

It  was  unnecessary  to  aver,  in  the  answer,  that  the 
property  brought  the  full  amount  of  the  taxes.  Thia  is 
to  be  presumed,  because  the  statute  provided  that  in  case 
no  one  should  bid  the  full  amount  thereof  and  the  costs 
of  the  proceeding,  the  officer  making  the  sale  should  do 
«o  in  behalf  of  the  State.  (Gen.  Stats.,  Ed.  1883, 
chap.  92,  art.  8,  sec.  14.)  An  outsider  having  purchased 
the  property,  it  must  be  presumed  it  was  at  the  price  of 
all  the  taxes  and  costs  of  their  collection,  else  the  State 
would  have  been  the  purchaser. 

It  is  averred,  however,  in  an  amended  petition,  that 
the  sale  was  for  the  State  taxes.  The  answer  to  it  so 
admits.  The  pleadings  do  not  aver,  nor  does  the  testi- 
mony disclose,  that  any  other  tax,  either  county,  school 
■or  for  other  special  purpose  was  due.  The  assessment  of 
the  property  for  the  years  named  is  a  part  of  the  record, 
and  the  then  rate  of  State  taxes  upon  it,  together  with 
all  costs  and  fees  for  collection  then  allowable,  do  not 
amount  to  one-half  the  sum  for  which  the  sale  was  made. 
Not  only,  therefore,  do  the  pleadings  of  the  appellees 
fail  to  aver  the  amount  of  the  taxes,  and  not  only  is  this 
omission  not  supplied  by  those  of  the  other  side,  but  it  is 
affirmatively  shown  that  they,  together  with  all  costs 
of  collection,  did  not  amount  to  as  much  as  the  sum 
for  which  the  sale  was  made  by  at  least  one  hundred  per 
cent. 

A  tax  sale  for  anything  more  than  is  lawfully  charge- 
able is  a  sale  without  jurisdiction,  and,  therefore,  void. 
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(Cooley  on  Taxation,  page  344.)  If  made  for  more  than 
is  due  it  is  an  excess  of  jurisdiction. 

As  already  said,  when  the  purchaser  at  a  tax  sale  insists 
•upon  his  purchase  he  must  take  upon  himself  the  burden 
of  showing  that  it  was  made  in  all  respects  substantially 
pursuant  to  law.  He  is  under  the  necessity  of  showing 
the  substantial  regularity  of  all  the  steps  and  proceedings 
leading  up  to  the  sale.  The  certificate  of  sale  given  by 
the  officer,  or  the  deed  made  by  him  to  the  purchaser, 
can  not  be  relied  upon  for  this  purpose.  They  prove 
their  own  execution  and  nothing  more.  No  officer  can 
make  out  his  own  jurisdiction  to  act  by  the  mere  fact  of 
acting.  We  can  not  in  this  instance,  therefore,  turn  to 
either  the  sheriff's  certificate  of  the  sale,  or  the  deed  to 
the  purchaser,  for  information  as  to  what  taxes  were 
owing;  and  as  this  record  stands,  the  appellees  have  not 
only  failed  to  show  that  taxes  were  owing  to  the  amount 
for  which  the  sale  was  made,  but  the  contrary  affirma- 
tively appears. 

It  results  that  the  sale  was  void,  having  been  made  for 
.a  sum  in  excess  of  the  taxes  due  and  the  fees  and  cost  of 
collection. 

The  judgment  is  reversed,  with  directions  to  render  a 
judgment  for  the  appellant,  Fannie  Smith,  for  the  prop- 
erty and  costs  of  this  action ;  but  in  restoring  it  the 
Chancellor  will  pay  proper  regard  to  the  equities  between 
the  parties  as  to  the  taxes  which  were  in  fact  owing,  the 
value  of  the  permanent  improvements  made  by  appellee, 
Ryan,  and  the  rents  or  the  use  of  the  property  by  him. 
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Simms,  Ac.,  y.  Simms,  &c. 
Cask  99— PETITION  EQUITY— Mat  28. 

Simms,  &c.,  v.  Simms,  &c. 

APPEAL  FROM  LINCOLN  CIRCUIT  COURT. 

1.  Pleading — Mistaeb  in  name. — In  an  action  by  some  of  the  heirs  ol 

'*  John  "  Simms  to  obtain  a  sale  of  a  tract  of  land  which  they  alleged 
belonged  to  him  at  his  death,  the  party  in  possession  of  the  land,  who 
was  made  a  defendant,  filed  an  answer  denying  that  *  Slack"  Simms 
was  the  owner  of  the  land  at  his  death.  Held — That  the  denials  of 
the  answer  are  responsive  in  such  a  way  to  the  averments  of  the  peti- 
tion as  to  plainly  show  that  by  the  *<  Jack"  Simms  named  in  the 
answer  the  pleader  referred  to  the  ''John"  Simms  of  the  petition; 
and  as  no  motion  was  made  to  make  the  answer  more  definite,  it 
should  be  treated  as  sufficient. 

2.  Action  to  recover  land — Pleading. — As  the  object  of  the  action, 

so  far  as  defendant  in  possession  was  concerned,  was  a  recovery  of  the 
land,  it  was  sufficient  for  him  to  merely  deny  title  in  the  plaintiffs. 
It  was  not  necessary  for  him  to  plead  affirmatively  and  set  up  title  in 
himself. 

3.  Judgment  not  binding  on  parties  not  before  the  court. — The 

judgment  dismissing  the  petition  can  not  afiect  infant  heirs  who  did 
not  unite  as  plaintiffs,  and  who,  although  made  defendants,  were  not 
before  the  court.     Their  rights  were  not  determined. 

4.  Return    on   summons  by  special   bailiff. — The  presumption    in 

favor  of  the  return  of  an  officer  upon  process  does  not  exist  where 
the  return  is  made  by  a  private  person  as  a  special  bailiff.  There  must 
be  a  substantially  strict  compliance  with  the  statute  in  such  a  case. 

A  return  upon  a  summons  in  the  ordinary  form  of  an  officer's 
return,  and  not  signed,  is  not  sufficient  as  the  return  of  a  special 
bailiff,  although  followed  by  the  jurat  of  an  officer  showing  that  it 
was  sworn  to  by  him.  Such  a  statement  can  not  be  regarded  as  the 
affidavit  of  the  special  bailiff  required  by  section  47  of  the  Code. 

W.  H.  MILLER  AND  D.  R.  CARPENTER  for  appellants. 

1.  In  this  proceeding,  in  the  nature  of  a  Writ  of  Right,  it  is  not  sufficient 
for  defendant  to  simply  deny  plaintiff's  title,  but  he  must  plead  and 
show  title  superior  to  plaintiff.  (Bouvier*s  Law  Dictionary,  Title, 
Writ  of  Right;  Speed  v.  Buford,  8  Bibb,  57;  Green  v.  Liter,  8 
Crouch,  229;  Green  v.  Watkins,  8  Wheaton,  29;  Shaefer  v.  Gates,  2 
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B.  M.,  464;  Chitty's  Pleading,  vol.  3,  1366;  Civil  Code,  title  10, 
chapter  14;  Walker  v.  Sawyer,  80  Ky.,  620;  Henning  v.  Harrison, 
18  Bush,  728.) 

2.  There  is  no  presumption,  as  in  case  of  a  sheriff,  that  a  special  bailiff, 
appointed  to  serve  summons,  has  discharged  his  duty.  The  return 
must  show  that  he  has  complied  with  the*  statute.  (Gen.  Stats.,  chap- 
ter 100,  section  7;  Loyds  v.  McCauley,  14  B.  M.,  480;  Barbour  v. 
Newkirk,  83  Ky.,  529.) 

8.  In  pleading  a  counter  claim  or  set-off  against  infants  it  was  necessary 
to  have  summons  against  them  and  a  guardian  ad  liiem  to  defend  for 
them.     (Civil  Code,  sub-section  4  of  section  97.) 

HILL  &  ROBERTS  for  appellees. 

1.  In  an  action  against  a  defendant  to  recover  land  where  it  is  alleged  that 

defendant  claims  no  title,  it  is  sufficient  for  the  defendant  to  deny  title 
in  the  plaintiff.  (Civil  Code,  section  126;  Frazier  v.  Nay  lor,  1  Met., 
698;  West  Covington  v.  Freking,  8  Bush,  126.) 

2.  The  Common  Law  Writ  of  Right  and  Ejectment  were  both  abolished  by 

the  Civil  Code.     (Newman  on  Pleading,  86;   Civil  Code,  section  126.) 

JUDGE  HOLT  delivsrsd  the  opixiox  of  the  court. 

Some  of  the  heirs  of  John  SimrnB,  who  died  intestate 
July  4,  1864,  brought  this  action  August  8,  1888,  to 
obtain  a  sale  of  a  tract  of  land,  which  they  claim  belonged 
to  him  at  his  death.  Those  of  the  heirs  who  did  not  join 
as  plaintiffs  were  made  defendants,  several  of  them  being 
infants  without  any  statutory  guardian.  The  petition 
avers,  in  substance,  that  the  decedent  was  the  owner,  and 
in  possession,  of  the  land  at  his  death,  and  that  it  can  not 
be  divided  without  materially  impairing  its  value. 

The  appellee,  F.  Simms,  who  is  not  an  heir,  was  made 
a  defendant,  the  only  averment  in  the  petition,  as  to  him, 
being  that  he  is  residing  upon  the  land,  but  has  no 
interest  in  it.  He  filed  an  answer,  admitting  the 
possession,  and.  averring  that  he  is  the  owner;  also 
denying  that  **  Jack"  Simms,  Sr.,  was  the  owner,  or  in 
possession  of,  or  had  any  title  to  it  at  his  death,  or  that 
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it  descended  to  his  heirs.  By  agreement  the  issue  was 
submitted  to  the  coui-t  upon  oral  testimony.  It  dis- 
missed the  petition,  upon  appellee's  motion,  at  the  close 
of  the  plaintiffs'  evidence,  as  to  the  appellee,  with  a 
judgment  for  his  costs  against  the  plaintiffs,  and  they 
have  appealed. 

The  testimony  showed  that  neither  John  Simms  nor 
any  of  his  heirs  had  ever  been  in  the  actual  possession  of 
the  land ;  that  it  was  woodland,  and  uninclosed  until  the 
appellee,  F.  Simms,  took  actual  possession  of  it,  about 
fourteen  years  before,  by  clearing  portions  of  it,  fencing 
the  same,  building  houses  thereon,  and  occupy ing  it  as  his 
own  ever  since.  No  paper  title  in  John  Simms  was  ex- 
hibited, save  a  deed  to  him  from  one  Mary  Stawyer  for  the 
land,  dated  February  4,  1860,  and  proven  and  lodged  for 
record  September  10, 1886.  It  was  shown,  however,  that 
in  the  division  of  the  other  lands  of  John  Simms,  made 
not  long  after  his  death  under  a  court  proceeding,  this 
land  was  treated  as  belonging  to  his  estate,  by  two  of  the 
heirs  being  given  an  interest  of  a  certain  number  of  acres 
in  it,  by  way  of  equalizing  them  with  the  other  heirs, 
but  the  interests  so  given  were  not  defined  save  as  a  cer- 
tain number  of  acres.  There  was  no  division  of  it,  and, 
moreover,  the  appellee  was  not  a  party  to  the  proceeding. 

Manifestly  this  evidence  authorized  the  court's  con- 
clusion. It  failed  to  show  either  a  possessory  or  a  suffi- 
cient paper  title  in  John  Simms  or  his  heirs. 

It  is  urged,  however,  that  the  answer  was  insufficient 
in  two  respects : 

1.  The  petition  avers  that  John  Simms  was  the  owner 
of  the  land,  while  the  answer  denies  that  Jack  Simms 
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was  the  owner  or  in  possession  of  it  at  his  death,  or  that 
it  descended  to  his  heirs.  It  is  said  that  this  is  no  denial 
of  John  Simms'  ownership.  This  is,  at  best,  quite  tech- 
nical. The  denials  of  the  answer  are,  however,  respon- 
sive in  such  a  way  to  the  averments  of  the  petition  a& 
to  plainly  show  that  by  the  Jack  Simms  named  in  the 
answer  the  pleader  referred  to  the  John  Simms  of  the 
petition.  They  identify  the  person.  Evidently  all  the 
parties  so  understood  it,  and  no  motion  was  made  to 
make  it  more  definite. 

2.  That  in  this  character  of  an  action  it  was  not  suffi- 
cient for  the  defendant  to  merely  deny  title  in  the  plaint- 
iffs, but  that  it  was  necessary  for  him  to  plead  affirma- 
tively, and  set  up  title  in  himself,  either  by  adverse 
holding,  or  of  record,  superior  to  that  of  the  plaintiffs. 

True,  the  answer  merely  presents  the  general  issue. 
It  is  conceded  this  would  be  sufficient  in  an  action 
in  the  nature  of  ejectment.  But  it  is  contended  that  this 
action,  based  upon  statute  (Civil  Code,  sec.  490),  is  more 
in  analogy  to  the  ancient  writ  of  right ;  that  in  this,  as 
in  that  proceeding,  the  plaintiff  must  plead  actual  seizin 
in  himself  or  his  ancestor;  and  the  defendant  can  not 
rest  upon  a  denial  of  the  plaintifl''8  right,  or  avail  himself 
of  a  better  title  in  a  third  party,  as  a  defense,  but  must 
plead  his  own  title  affirmatively,  thus  enabling  the  court, 
by  a  comparison,  to  determine  the  better  right. 

Our  Civil  Code  has  abolished  forms  of  action.  Here 
the  appellants  asserted  a  right  to  the  land.  They  admit- 
ted the  appellee  was  in  possession  of  it,  but  averred  that 
he  had  no  right  to  it.  Conceding  that  the  action  was 
not  in  the  nature  of  ejectment,  certainly  the  object  of 
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it,  so  far  as  he  was  concerned,  was  a  recovery  of  the 
land ;  and  it  is  well  settled  in  this  State,  that  where  the 
plaintiff  seeks  such  relief,  the  defendant,  by  denying  his 
ownership,  may  compel  him  to  recover  upon  a  showing  of 
his  own  right,  or  else  suffer  a  defeat.  The  appellee  was 
bound  to  make  defense  if  he  intended  to  claim  t)ie  land. 
A  judgment  for  the  sale  of  it  would  have  divested  him  of 
both  the  title  and  the  possession,  as  he  had  been  made  a 
party  to  the  suit.  In  any  action  by  the  purchaser  he 
would  have  been  estopped  from  defending  by  the  judg- 
ment in  thifi  one.  The  answer  put  in  issue  the  claim  to 
the  land  asserted  in  the  petition,  and  was  therefore  suf- 
ficient. The  plaintiffs  were  then  bound  to  make  good 
their  claim,  and  in  this  they  failed. 

After  the  guardian  ad  litem  had  filed  his  report  for  the 
infants,  and  after  the  evidence  had  been  heard,  and  the 
motion  made  by  the  appellee  to  dismiss  the  actioD,  a 
motion  was  made  by  the  plaintiffs  and  the  guardian  to 
quash  the  return  upon  the  summons  against  the  infant 
defendants,  Mattie  and  Hannah  Simms,  and  set  aside  the 
submission  of  the  cause,  upon  the  ground  that  it  was 
premature.  The  motion  was  overruled.  It  was  based 
upon  the  ground  that  the  infants  nanied  were  not  before 
the  court.  A  summons  for  them,  in  proper  form,  had 
been  issued,  directed  to  the  sheriff'  of  the  county.  It  has 
this  return  upon  it: 

"  I  appoint  Robert  Smith  a  special  deputy  to  execute 
'*'  this  summons  on  Mattie  and  Hannah  Simms,  October 
^a,  1888.  T.  D.  Newland,  S.  L.  C. 

*'  Executed  on  Mattie  Simms  and  Hannah  Simms  by 
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"  delivering  to  each  of  them  a  copy  of  this  summons, 
^'  this  October  4, 1888. 

"  Sworn  to  before  me  by  Robert  Smith,  October  6, 
"  1888.  Geo.  B.  Cooprr,  Olerk, 

"By  W.  L.  McCabty,  D.  C." 


Section  47  of  the  Civil  Code  provides  that  a  summons 
may  be  served  "  by  any  person  appointed  by  the  officer 
"  to  whom  it  is  directed,  by  an  indorsement  on  the  sum- 
"  mons ;  and  the  affidavit  of  such  person,  indorsed 
"  thereon,  shall  be  proof  of  the  time  and  manner  of  serv- 
"ice;"  and  section  49  says:  ''The  return  or  affidavit 
**  mentioned  in  section  47  must  state  when  and  how  the 
"  summons  was  served,  and  if  erroneous  may,  with  leave 
"  of  the  court,  be  amended  according  to  the  truth." 

Section  544  defines  an  affidavit  thus :  "  An  affidavit  is 
"  a  written  declaration,  under  oath,  made  without  notice 
"  to  the  adverse  party." 

It  will  be  noticed  that  the  statement  as  to  the  execu- 
tion of  the  summons  is  not  signed  by  the  special  bailiff. 
It  is  in  such  form  that  it  can  not  be  regarded  as  his 
affidavit,  or  "  written  declaration  under  oath."  He  acts 
under  no  oath  of  office,  and  the  statute  has  therefore 
required  his  affidavit.  In  case  it  be  false  he  is  subject  to 
indictment.  The  law  requires  particularity.  Not  only 
should  it  be  regularly  made,  but  its  statements  should  be 
plain  and  positive.  The  rights  of  parties  are  made  to 
depend  upon  it. 

The  presumption  in  favor  of  the  return  of  an  officer 
does  not  exist  where  the  return  is  made  by  a  private  per- 
son as  a  special  bailiff.     (Lloyd  v.  McCauley,  14  B.  M., 
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535.)  The  due  administration  of  justice  requires  a  sub-^ 
stantially  strict  compliance  with  the  statute  in  such  a  case. 
It  results  that  the  rights  of  these  infants  could  not 
have  been  determined  in  this  action.  The  judgment  can- 
not affect  them.  There  is  no  appeal  as  to  them.  In  fact 
there  was  no  judgment  against  them.  Their  rights  were 
not  determined.  It  could  not  have  been  done,  because 
they  were  not  before  the  court.  They  were  not  joined  as- 
plaintiffs,  but  were  named  as  defendants  in  the  petition, 
and  the  judgment  dismisses  it  at  the  cost  of  the  plaintiffs. 
There  should  be  no  reversal,  therefore,  upon  this  ground,, 
and  the  judgment  is  affirmed. 


Cask  100— PETITION  EQUITY-^tob  1. 

Bybee,  &c.,  v.  Smith. 

APPEAL    FROM    BARREN    CIRCUIT    COURT. 

1.  Vendor's  lien — Pleading. — A  petition  to  enforce  a  vendor's  lien  on 

land  sold  by  title  bond  must  set  forth  substantially  the  terras  of  the 
agreement  between  the  vendor  and  vendee,  the  character  of  the  title- 
to  be  made,  and  that  the  plaintiff  is  both  able  and  willing  to  convey 
the  title  according  to  the  terms  of  the  contract  of  sale. 

2.  Married  women. — Land  to  which  a  married  woman  has  received  a 

deed  may  be  subjected  to  the  payment  of  the  unpaid  purchase  money 
thereon.  But  a  married  woman  may  rely  upon  her  coverture  to  pre- 
vent the  enforcement  of  an  executory  contract  for  the  sale  of  land 
and  for  the  purpose  of  having  the  contract  rescinded  and  recovering^ 
back  the  purchase  money  paid ;  and  as  she  is  entitled  to  a  lien  on  the 
land  for  the  money  she  has  paid  on  it,  she  need  not  offer  in  her  plea 
to  return  to  the  vendor  the  possession  of  the  land  as  a  condition  prece- 
dent of  her  right  to  have  the  contract  rescinded. 

J.  A.  ROUSSEAU  FOR  appellants. 

1.  In  an  action  to  enforce  a  lien  for  purchase  money  for  land,  when  the 
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contract  is  evidenced  by  title  bond,  the  petition  must  allege  that  the 
vendor  has  good  title  and  is  able  and  willing  to  convey.  (Mills  v. 
Metcalf,  3  Littell,  421 ;  Calvin  v.  Duncan,  12  Bush,  102.) 
2.  A  lien  on  land  is  only  an  incident  to  the  debt  contracted  by  the  pur- 
chaser, and  can  not  be  enforced  unless  both  parties  are  competent  to 
contract.  One  of  the  contracting  parties  being  a  married  woman, 
the  contract  of  purchase  was  void.  (7  Bush,  419 ;  Robinson  v.  Rob- 
inson, 11  Bush,  178;  Hawkins  v.  Brown,  80  Ky.,  186;  Burch  v.  Jones, 
Ky.  L.  Rep.,  vol.  9,  468.) 

PORTER  &  McQUOWN  h-or  appellee. 

JUDGE  BENNETT  delivered  the  opinion  of  the  court. 

There  has  been  no  bri6f  filed  for  appellee. 

The  appellee,  as  the  assignee  of  J.  R.  Smith  of  a  note 
for  $220.55,  which  was  executed  by  the  appellant,  Mrs. 
F.  M.  Bybee,  who  was  at  that  time,  and  is  now,  a  mar- 
ried woman^  brought  suit  against  the  appellant,  joining 
with  her  her  husband,  on  said  note,  and  sought  to  enforce 
a  lien  on  a  certain  tract  of  land,  which,  it  is  alleged,  said 
J.  R.  Smith  sold  to  Mrs.  F.  M.  Bybee  by  title  bond,  and 
for  the  last  payment  of  which  the  note  sued  on  was 
executed. 

The  rule  in  this  State  is,  that  a  vendor's  petition  against 
a  vendee,  to  enforce  his  lien  on  land  sold  by  title  bond 
for  the  purchase  money,  "  must  set  forth  substantially  the 
terms  of  the  agreement  between  the  vendor  and  vendee^ 
the  character  of  the  title  to  be  made,  and  that  he  is  both 
able  and  willing  to  convey  the  title  according  to  the  terms 
of  the  contract  of  sale.  (Calvin  v.  Duncan,  12  Bush^ 
102.)  These  necessary  allegations  were  not  set  forth  in 
the  appellee's  petition,  and  the  demurrer  to  it  should 
have  been  sustained. 

The  appellants  interposed  the  plea  of  the  coverture 
of  Mrs.  Bybee  at  the  time  she  contracted  for  the  land. 


Digitized  by  VjOOQIC 


650  KENTUCKY  REPORTS.  [Voi.88. 


By  bee,  Ac.,  v.  Smith. 


and  received  the  bond  for  a  title,  and  executed  the 
note  sued  on,  and  asked  that  the  contract  be  rescinded, 
and  for  judgment  for  the  purchase  money  theretofore  paid 
on  the  land,  and  for  a  lien  on  the  land  as  security  for  its 
payment. 

It  is  settled  in  this  State,  that  after  a  married  woman  has 
received  ^  deed  for  land,  the  same  may  be  subjected  to 
the  payment  of  the  unpaid  purchase  money  Thereon. 
(Worthley's  Administrator  v.  Hammond,  13  Bush,  510.) 
This  is  for  the  reason,  that  as  the  contract  has  been  fully 
executed,  whereby  the  married  woman  has  received  the 
vendor's  title  to  the  land,  she  is  estopped  to  deny  him 
the  right  to  subject  the  same  to  the  payment  of  the  pur- 
chase money.  But  in  the  case  of  an  executory  sale  of 
land,  the  legal  title  remains  in  the  vendor,  and  as  the 
married  woman's  contract  to  accept  it  is  not  binding 
upon  her,  she  may,  without  bringing  herself  within  any 
equitable  principle  of  estoppel,  rely  upon  her  coverture 
for  the  purpose  of  resisting  the  execution  of  the  contract, 
and  of  having  the  same  rescinded,  and  of  recovering 
back  the  purchase  money  paid  on  the  land,  with  a  lien  on 
the  same  as  security  for  its  payment.  (Johnston,  &c., 
V.  Jones,  "12  B.  Mon.,  328.)  In  such  case,  as  she  has 
a  lien  on  the  land  for  the  money  that  she  has  paid  on 
it,  she  need  not  offer,  in  her  plea,  to  return  to  the  vendor 
the  possession  of  the  land  as  a  condition  precedent  of  her 
right  to  have  the  contract  rescinded.  The  demurrer  to 
the  plea  of  coverture  should  have  been  overruled;  also 
to  the  plea  of  payment. 

The  judgment  is  reversed,  with  directions  for  further 
proceedings  consistent  with  this  opinion. 
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Case  101—PETITION   EQUITY— June  6.  I  S  S 

88  051 

Citizens'  National  Bank  v.  Jefferson.  eliolS 

APPEAL    FROM    LOUISVILLE   CHANCERY   COURT. 

Powers  of  trustees  as  to  investments. — It  is  the  duty  of  trustees 
who  are  charged  with  the  management  of  the  trust  funds  for  the  sup- 
port and  maintenance  of  the  beneficiaries  to  make,  in  good  faith,  sucli 
an  investment  of  the  funds  as  would  be  made  by  prudent  business 
men,  with  a  view  of  securing  a  safe  income  for  themselves  or  fami- 
lies; and  thiBy  may  change  the  investment  from  time  to  time  as  they 
may  deem  the  interests  of  the  beneficiaries  require.  . 

The  case  of  Luxon  v.  Wilgus,  7  Bush,  205,  modified. 

W.   O.    HARRIS   FOR  APPELLANT. 

As  this  is  a  friendly  suit  to  test  the  right  of  executors  to  sell  and  change 
investments  of  property  held  by  them  in  trust  under  a  will,  counsel 
merely  points  out  to  the  court  the  authorities  bearing  upon  the  ques- 
tion. (Hill  on  Trustees,  side  p.  471 ;  Perry  on  Trusts,  sections  764, 
&c. ;  Allen  v.  Graves,  8  Bush,  491 ;  Luxon  v.  Wilgus,  7  Bush,  206 ; 
Prather  v.  Weiseger,  10  Bush,  120;  Bank  of  Louisville  v.  Gray,  84 
Ky.,  667.) 

A.  E.  RICHARDS  for  appellee. 

1.  The  trustees  having  various  duties  of  management,  control,  Ac,  im- 

posed on  them,  are  necessarily  vested  with  the  power  of  converting 
the  stocks.  (Hill  on  Trustees,  side  pages  880  and  381 ;  Perry  on 
Trusts,  section  461.) 

Even  specific  investments  may  be  changed  by  the  trustee  under 
some  circumstances,  such  as  to  prevent  loss,  &c.  (Perry  on  Trusts, 
section  466.) 

2.  But  had  the  conversion  of  the  twenty  shares-  investment  been  without 

authority,  it  would  have  been  entitled  to  ratification  by  the  court 
because  it  was  necessary  to  prevent  loss,  and,  obviously,  for  the  bene- 
fltof  the  cestui  qtie  trtists.  (Gray  v.  Lynch,  8  Gill,  406;  Washington 
V.  Emery,  4  Jones,  K*.  C,  82;  Comnise  v.  Bourgrem,  2  Ga.,  Dec. 
15;  Perry  on  Trusts,  section  476.) 

3.  The  law  requires  the  trustee  to  invest  trust  funds,  and  the  power  to 

invest  includes  the  power  to  change   the   investment.     (Luxon   v. 
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Wilgus,  7  Bush,  207;  Baltimore  IT.  F.  Dept.  v.  Creamer,  17  Md.. 
248;  Clark  v.  Henderson,  11  Bush;  S.  C.  13  Bush.) 

JUDGE  PBYOR  delivbkkd  the  opinion  of  the  cointT. 

This  action  in  equity  was  instituted  by  the  executory 
and  trustees  created  by  the  last  will  of  Thomas  L. 
Jefierson,  deceased,  against  the  Citizens'  National  Bank^ 
and  involves  the  rights  and  powers  of  the  executors  and 
trustees  under  that  instrument. 

It  is  evident  that  the  executors  are  now  holding  the 
property  as  trustees  for  the  devisees,  and  not  as  the  rep- 
resentatives of  the  testator. 

By  the  first  clause  of  the  will  of  the  testator  he 
appoints  the  appellees,  Thomas  L.  Jefibrson,  Jr.,  and 
Henry  Jefferson,  his  executors,  and  then  proceeds  to 
devise  to  them  all  of  his  property  real  and  personal 
ot  every  description,  for  the  uses  and  trusts  declared 
in  his  will. 

The  testator,  owning  a  large  and  valuable  estate,  made 
various  specific  devises,  and  directed  the  manner  in  which 
those  bequests  were  to  be  satisfied,  and  vested  the  power 
in  his  executors  to  sell  and  convey,  for  the  purposes  of 
reinvestment,  the  real  estate  devised  to  his  daughters  for 
life,  but  gave  no  direction  as  to  the  control  and  man- 
agement of  the  personalty  devised  to  them  and  placed 
under  the  control  of  the  executors  named  as  trustees 
for  his  daughters.  He  left  surviving  him  two  daughters, 
Mrs.  Balmforth  and  Lillie  Jefferson,  and  directed  by  the 
twenty-first  clause  of  the  will  that  after  all  the  sums  spe- 
cifically devised  shall  have  been  paid  as  directed,  "his 
"  executors  should  cause  the  remainder  of  his  personal 
*'  estate  to  be  equally  divided  between  his  five  children. 
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**or  such  of  them  as  may  be  living  at  the  time  of  the 
**  division,  or  if  any  have  died  leaving  lav^ful  issue,  such 
**  issue  to  take  the  share  the  parent  would  take  if  living ; 
**  the  shares  allotted  to  my  daughters  to  be  held  by  my 
**  executors  in  trust  for  them  severally,  as  a  separate  estate 
^^for  life  J  the  income  therefrom  to  be  paid  to  her  on  her 
*'  personal  receipt,  and  the  principal  and  income  to  be 
**free  from  the  control  of  any  husband  either  of  my 
*'  daughters  may  have  at  the  time  of  the  division,  or 
*'  may  thereafter  have ;  and  at  the  death  of  either  of  my 
*'  daughters  in  this  clause  mentioned  her  share  to  pass 
**to  her  lawful  issue  or  descendants,  if  any  then  liv- 
**  ing,  and  if  none,  then  to  the  survivoi's  of  the  five 
*^  children  in  this  clause  mentioned^  and  the  issue  or 
*'  descendants  of  any  who  have  died  leaving  issue  per 
*^  stirpes;  the  shares  of  my  sons  under  this  clause  my 
**  executors  will  pay,  transfer  and  deliver  to  them  as  they 
**  severally  arrive  at  age,"  etc. 

These  appellees  having  undertaken  the  execution  of 
the  trust,  and  a  large  amount  of  personalty  having  come 
into  their  possession  under  the  twenty-first  clause  of  the 
will  for  the  two  daughters  of  the  testator,  the  income  of 
which  they  are  entitled  to  for  life,  have  from  time  to 
time  found  it  necessary  to  invest  and  reinvest  this  per- 
sonalty in  order  to  furnish  a  profitable  income  to  them 
(the  daughters),  and  at  times  to  prevent  the  investment 
from  being  lost. 

The  trustees  have  the  express  power  conferred  on  them 
by  the  will  to  sell  and  reinvest  the  proceeds  of  the  real 
estate  by  the  written  direction  or  consent  of  the  two 
daughters,  but  as  to  the  exercise  of  such  a  power,  when 
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the  personalty  has  been  once  invested,  the  will  is  eilent^ 
except  that  the  trustees  are  plainly  charged,  by  its  pro- 
visions, with  the  duty  of  managing  this  trust  so  as  to 
make  it  yield  an  income  for  the  beneficiaries.  The  trus- 
tees under  the  will  invested  a  part  of  these  trust  funds  in 
the  stock  of  the  appellant,  purchasing  twenty-five  shares 
at  the  price  of  $3,500,  and  had  the  stock  issued  to  them 
as  "trustees  for  Lillie  E.  HoUoway,"  the  single  daughter, 
she  having  since  the  death  of  the  testator  married  Hollo- 
way.  The  trustees  having  invested  too  much  of  the 
fund  of  Mrs.  Holloway  for  her  benefit  in  this  stock  by 
five  shares,  directed  the  bank  to  transfer  to  Mrs.  Balm- 
forth,  or  to  them  as  her  trustees,  the  five  shares,  or  issue 
her  new  certificates  therefor,  offering  to  surrender  the  cer- 
tificates to  them  as  trustees  for  Mrs.  Holloway ;  the  trus- 
tees also  offered  to  surrender  twenty  shares  of  the  stock 
to  the  bank,  and  have  issued  new  certificates  to  the 
purchaser  to  whom  the  trustees  had  sold,  and  the  bank,. 
doubting  the  power  of  the  trustees  to  so  act  with  refer- 
ence to  the  trust  fund,  declined  to  receive  the  stock  or  to 
issue  new  certificates,  and  hence  this  action  to  compel 
the  bank  to  make  the  transfers.  The  trustees  also  ask 
the  Chancellor,  as  they  have  been  investing  and  reinvest- 
ing this  trust  fund  to  the  extent  of  many  thousand  dol- 
lars, to  advise  or  direct  them  as  to  the  power  to  make 
such  investments,  and  particularly  the  power  to  reinvest 
when  they  may  deem  it  prudent  to  do  so. 

The  trustees  having  collected  the  personal  assets  of  the 
testator,  and  ascertained  the  amount  the  two  daughters 
were  entitled  to,  it  became  their  duty,  within  a  reason - 
ble  time,  to  make  such  investments  of  this  personalty  as 
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would  yield  to  the  beneficiaries  an  income  for  their  sup- 
port and  maintenance.  There  is  no  direction  in  the  will 
as  to  the  character  of  the  investment  to  be  made,  for  if 
there  were,  it  would  be  the  duty  of  the  trustees  to  follow 
the  directions  given  by  the  testator ;  but  the  trustees  are 
left  to  invest  in  a  judicious  manner  the  trust  fund,  so  as 
to  make  it  safe  for  the  life  as  well  as  the  remainder  inter- 
ests. This  income,  with  the  principal  from  which  it 
flows,  is  to  be  managed  for  the  lifetime  of  the  daughters, 
and  in  its  investment  a  sound  discretion,  that  evidences 
good  faith  on  the  part  of  the  trustees,  is  required.  It 
has  been  held  that  mere  personal  security  is  not  regarded 
as  secure,  and  that  investments  in  stocks,  such  as  railroad 
stocks,  mining  shares,  etc.,  that  depend  upon  the  result 
of  a  mere  adventure,  are  equally  unsafe.  The  duty,  how- 
ever, has  been  imposed  on  these  trustees  of  making  the 
investment,  and  to  neglect  such  a  duty  would  make  them 
personally  responsible.  (Commissioners  v.  Walker,  6 
How.  (Miss.),  143;  38  Amer.  Dec,  437.)  It  was  said 
in  the  case  cited  that  the  power  of  the  *  trustee  is 
commensurate  with  the  purposes  of  the  trust,  and 
must  be  exercised  as  a  prudent  man  would  with 
reference  to  his  own  aftairs.  Here  the  trustees  are 
to  manage  a  fund  for  the  support  and  maintenance 
of  the  daughters,  and  required  at  their  death  to  pay 
over  the  principal  of  that  fund  to  those  in  remainder. 
They  may  not  invest  the  money  in  trade,  or  in  specula- 
tion, or  in  uncertain  securities,  or  in  such  a  way  as  one 
of  ordinary  prudence  in  the  control  of  his  own  affairs 
ought  to  know  that  in  doing  so  he  was  placing  the  fund 
in  jeopardy.      The  prime  object  should  be  to  make  a  safe 
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investment,  that  will  yield  a  reasonable  income  for  the 
beneficiaries  for  life,  and  when  this  is  done  the  trustee 
has  discharged  his  duty.  (Kimball  v.  Reding,  31  N.  H., 
352.)  An  investment  has  been  made  in  this  case,  and  it 
appears  that  more  stock  was  issued  to  one  of  the  bene- 
ficiaries than  was  contemplated,  and  in  regard  to  that 
.much  of  the  stock  the  transfer  should  be  made.  As  to 
the  balance  of  the  stock  sold  by  the  trustees,  the  bank 
should  issue  certificates  to  the  purchaser,  because  it 
appears  from  the  averments  of  the  petition  that  the  sale 
would  be  advantageous  to  the  beneficiaries,  or  at  least 
prevent  loss  to  them.  The  question,  however,  further 
arises:  Have  the  trustees  the  power  to  change  the  invest- 
ment at  their  will  and  pleasure,  and  when  in  their  opinion 
it  would  redound  to  the  interest  of  those  they  represent? 
The  trustees,  in  regard  to  the  exercise  of  this  power, 
desire  instruction.  It  is  well  settled,  that  if  the  trustees 
see  that  the  investment  is  in  peril  it  is  theii  duty  to  pro- 
tect the  beneficiaries,  and  their  failure  to  do  so  will  make 
them  liable.  This  duty  being  imposed,  and  with  refer- 
ence to  so  large  a  fund,  and  for  such  an  uncertain  period, 
and  looking  to  the  object  the  testator  had  in  view,  it 
seems  to  us  the  trustees  were  necessarily  invested  with 
the  discretion  to  change  the  investment  from  time  to 
time,  as  they  might  deem  the  interests  of  the  beneficia- 
ries required. 

In  Luxon  v.  Wilgus,  7  Bush,  205,  the  devise  was 
to  the  nephew  of  the  testator  in  trust  "to  manage, 
**  invest  and  pay  over  to  his  brother  Jarret,  and  to  his 
'*  children  from  time  to  time,  as  he  for  the  best  interest 
*^  ot  him  or  them  from  time  to  time  shall  deem  most  ben- 
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•"  eficial."  It  was  held  that  the  trustee  had  the  right,  in  his 
'discretion  under  this  devise,  *'  to  invest  in  any  kind  of 
"  property,  according  to  the  sound  discretion  of  the  trus- 
"  tee,"  and  that  he  might  change  the  property  from  time 
to  time  as  he  deemed  advantageous.  In  the  case  before 
us,  while  the  power  to  invest  is  not  expressed,  the  law 
makes  it  the  duty  of  the  trustees  to  invest  the  fund  for 
the  testator's  two  daughters  in  accordance  with  their  best 
judgment,  and  in  such  a  manner  as  a  prudent  man  would 
in  his  own  business  affairs.  The  law  in  this  case  requires 
the  trustees  to  do  what  the  testator  in  the  case  of  Luxon 
V.  Wilgus,  in  express  terms,  required  the  trustee  to  do. 
The  case  cited  has  gone  too  far  in  determining  that  the 
trustee  had  the  right  to  invest  in  any  kind  of  property, 
as  we  have  already  seen  that  to  invest  m  stocks  that  are 
constantly  fluctuating,  and  that  by  reason  of  their  unfeer- 
tain  value  might  afford  an  income  to  the  beneficiary  one 
month  and  render  her  destitute  the  next,  although  the 
investment  was  made  in  good  faith,  and  in  the  exercise 
of  what  the  trustee  supposed  was  a  sound  discretion, 
would  be  an  abuse  of  the  trust.  Such  stocks  as  have  a 
fixed  value,  or  that  ordinarily  furnish  a  regular  income, 
although  the  income  may  be  slightly  less  in  one  month 
or  year  than  the  next,  the  trustee  may  invest  in.  The 
test  of  value  is  the  income  the  stock  affords,  and  that  is 
free  from  such  hazard  as  necessarily  pertains  to  stocks 
whose  value  must  depend  upon  mere  contingencies. 

We  find  the  doctrine  laid  down  in  many  of  the 
text-books,  that  where  the  fund  is  once  invested  in 
what  is  regarded  as  safe  securities,  that  no  change 
can  be  made   without  the  advice  and   direction  of  the 
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Chancellor,  aud  at  the  same  time  the  trustee  i& 
held  bound  it  he  has  reason  to  believe  that  the  fund: 
invested  is  in  dangei,  and  fails  to  secure  it  by  the  exercise 
of  proper  diligence.  This  liability,  it  seems  to  us,  should 
necessarily  carry  with  it  the  power  to  change  the  invest- 
ment by  the  trustee,  when  in  his  opinion  the  safety  of 
the  fund  requires  it,  or  when,  in  the  exercise  of  a  reason- 
able  judgment,  a  reinvestment  would  advance  the  interest 
of  the  beneficiaries.  He  may  believe  the  fund  is  unsafe, 
and  still  not  be  able  to  satisfy  the  Chancellor  of  that  fact^ 
Such  investments  are  constantly  being  changed  by  reason 
t)t  the  subject  matter  invested  in.  State  or  county  bonds,, 
that  are  regarded  as  safe  and  secure  investments  in  many 
cases,  will  mature,  and  when  collected  must  be  rein- 
vested ;  corporations,  such  as  banks,  may  wind  up  their 
business,  when  the  stock  taken  must  be  reinvested ;  aud 
in  the  course  of  the  management  of  a  trust  estate  like 
this,  for  so  long  a  period,  the  many  changes  in  the  sub- 
jects of  the  investments  will  necessitate  the  exercise  of  a 
sound  judgment  on  the  part  of  the  trustee  in  making 
safe  investments.  This  is  not  a  mere  naked  trust,  nor 
one  where  the  testator  or  the  Chancellor  has  directed  the 
fund  to  be  invested  in  a  particular  way.,  but  a  devise  of 
the  whole  estate  to  trustees,  with  directions  to  control  it 
for  the  two  daughters  during  their  lives ;  and  in  discharg- 
ing this  trust  the  trustees  must  manage  the  faad  as  an 
ordinarily  prudent  man  would  if  it  belonged  to  him. 
They  must,  in  good  faith,  invest  the  fund  in  that  which 
prudent  men  would  regard  as  secure.  With  such  a  fund 
on  hand  it  may  not  always  happen  that  opportiitiities  are 
presented  for  making  what  is  regarded  as  a  permanent 
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investment ;  and  if  the  trustees  should  conceive,  whether 
such  facts  existed  or  not,  that  they  would  loan  the  money 
on  personal  security,  if  the  borrower  owned  property  suf- 
ficient to  pay  the  debt,  was  not  involved,  and  his  security 
in  like  condition,  the  investment  should  be  regarded  as 
proper.  The  true  test  is :  Have  the  trustees  acted  in 
good  faith,  and  would  the  investment  have  been  made  by 
prudent  business  men,  with  a  view  of  securing  a  safe 
income  for  themselves  or  families  ? 
Judgment  affirmed. 


Case  102—PETlTION  EQUITY— Junk  «. 

Greenup  County  v,  Maysville  &  Big  Sandy 
Railroad  Company. 

APPEAL   FROM   GREENUP   riRCUTT   COURT. 

1.  RlOHT  OP  ACTION  BT  COUNTY  AGAINST  RAILROAD   COMPANY  FOR  FAILING    TO 

RESTORE  PUBLIC  ROAD  TO  FORMER  CONDITION.— Where  a  railroad 
company  in  constructing  its  road  changes  the  surface  of  a  public  high- 
way so  as  to  interfere  with  public  travel,  it  is  the  duty  of  the  company 
to  so  far  restore  the  highway  to  its  former  condition  as  not  to  interfere 
materially  with  its  usefulness  to  the  pubHc ;  and  if  it  fails  to  do  so  the 
county  may  have  an  action  against  it  for  damages. 

2.  Same— Action  to  compel  performance  of  duty.— Where  the  duty  of 

the  company  in  this  regard,  and  the  measure  of  it,  ara  declared  by 
statute,  the  county  may  maintain  an  action  in  equity  to  compel  the 
performance  of  the  duty,  and  in  the  same  suit  may  haye  an  issue  out 
of  chancery  as  to  the  damages  that  have  already  accrued. 

3.  Sams — Ijijunction. — Where  a  county  may  sue  in  damages  for  an  injury 

to  its  highway,  it  may  go  into  equity  to  prevent  the  injury  when  it  is 
constantly  recurring. 

4.  Practice. — Where  a  plaintiff  makes  a  mistake  a;*  to  the  form  of  action. 
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advantage  must  be  taken  of  it.  under  our  practice,  by  a  motion  to 
transfer  to  the  proper  docket, 

B.   K.  ROE  AND  E.   F.  DULIN  for  appellant. 

1 .  Tbe  method  of  reaching  the  objection  that  an  action  is  in  the  wrong  court 

is  by  motion  to  transfer  and  not  by  general  demurrer.  ( Civil  Code, 
sections  8  and  ]0.) 

2.  Where  the  remedy  sought  can  be  complete  and  adequate  only  in  a  court 

of  equity,  such  court  has  jurisdiction  to  determine  all  matters,  legal  or 
equitable,  that  may  be  presented.  (Pomeroy's  Equity,  toL  1,  sections 
23,  180  and  424;  Wood's  Railway  Law,  vol.  1,  sections  210,  213  and 
219.) 

WADSWORTH,  WHITAKER  am»  BENNETT  for  appellee. 

1.  An  action  in  equity  will  not  lie  for  damages  and  to  compel  the  defendant 

to  perform  a  duty  prescribed  by  statute.  (Lawrence  County  v.  The 
Chattaroi  R.  R.  Co.,  81  Ky.,  226.) 

2.  Where  the  remedy  is  adequate  and  complete  at  law,  a  court  of  equity  ia 

not  the  forum,  although  a  judgment  at  law  would  be  ineffectual  because 
of  the  insolvency  of  the  defendant.  (Wait  on  Actions  and  Defenses, 
vol.3,  pp.  154,  197.) 

JUDGE  HOLT  delivered  the  optnton  or  the  court. 

The  appellee,  the  Maysville  &  Big  Sandy  Railroad 
Company,  was  incorporated  December  18,  1850.  By 
an  amendment  to  its  charter,  approved  November  26, 
1881,  the  general  provisions  of  the  act  of  March.  4, 
1850,  incorporating  the  Maysville  &  Lexington  Rail- 
road Company,  so  far  as  the  same  were  applicable,  were 
made  a  part  thereof;  and  the  twelfth  section  of  the  act^ 
thus  applied  to  it,  provides  :  "  Whenever  it  shall  be 
"  necessary  for  the  construction  of  the  railroad  to  inter- 
'*sect  or  cross  any  stream  of  water  or  watercourse,  or 
*'any  road  or  highway  lying  in  or  across  the  route  of 
*'  said  road,  it  shall  be  lawful  for  the  corporation  to  con- 
'' struct  the  said  railway  across  or  upon  the  stream,  or  to 
"  cut  or  cross  any  such  road  or  highway,  and  to  change  the 
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*'  location  thereof  during  the  process  of  the  construction 
''of  said  railway;  but  the  corporation  shall  restore  the 
''  stream  or  watercourse,  or  road  or  highway  thus  inter- 
''  sected  to  its  forraer  state,  or  in  a  suflicient  manner  not 
••'  to  destroy  its  usefulness ;  and  shall  restore  any  road  at 
"  a  grade  not  exceeding  the  heaviest  grade  upon  said 
'*  road  existing  at  the  present  time." 

In  the  absence  of  this  statutory  requirement  the  gen- 
eral law  would  have  imposed  upon  the  company  the 
<luty  of  so  far  restoring  a  road  as  to  render  it  fit  for 
travel. 

A  franchise  must  be  prudently  exercised.  The  right 
of  a  railroad  to  cross  a  highway  does  not  authorize  a 
material  interference  with  the  public  travel.  If,  by 
reason  of  excavations  and  erections  and  changes  in  the 
surface  it  of  necessity  temporarily  occurs  to  some  extent, 
it  is  the  duty  of  the  company  to  so  far  restore  it  to  its 
former  condition  as  not  to  interfere  materially  with  its 
usefulness  to  the  public.  Tt  must  be  made  safe  and 
reasonably  convenient  for  travel.  A  restoration  to 
its  former  surface  level  or  elevation  is  not,  of  course, 
required,  but  to  its  former  passable  condition  and  safe 
use  by  the  public.  (1  Rorer  on  Railroads,  pp.  289-545; 
Pierce  on  Railroads,  pp.  244,  245.)  In  this  instance, 
however,  the  duty  of  the  company  and  the  measure  of 
it  was  declared  by  statute. 

The  appellant,  Greenup  county,  brought  this  action 
in  equity,  the  petition  averring  in  substance  that  the 
appellee,  being  insolvent,  had  entered  upon,  taken  pos- 
session of  parts  of,  and  crossed  one  of  its  roads  (naming 
it)  at  different  places;   had  thus  converted  the  same  to 
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its  use,  obstructing  public  travel;  was  then  and  had 
80  been  using  it  for  over  a  year;  had  made  no  cross- 
ings; had,  in  fact,  torn  up  those  made  by  the  proper 
officer  of  the  county;  and  had  failed  and  refused  to 
restore  the  road  to  the  conditions  prescribed  by  its 
charter,  although  the  appellant  had  so  demanded. 

An  issue  out  of  chancery  was  asked  as  to  damages 
up  to  the  time  of  trial,  which  were  put  at  $5,000,  and 
that  the  appellee  be  compelled,  by  proper  orders,  to 
restore,  by  crossings  or  otherwise,  the  former  condi- 
tion of  the  road  to  the  extent  named  in  its  charter. 
A  general  demurrer  to  the  petition  was  sustained,  and 
the  action  dismissed. 

The  lower  court  has  not  given  any  reasons  therefor 
in  the  order  of  dismissal.  It  is  intimated  by  counsel 
that  it  was  of  the  opinion  an  equitable  action  could 
not  be  maintained.  Whether  this  was  the  ground  of 
its  action  or  not,  the  counsel  for  the  appellee  now  con- 
tend there  was  an  adequate  legal  remedy,  and  that, 
therefore,  the  action  will  not  lie. 

It  is  true,  as  a  general  rule,  that  where  a  party  has 
a  complete  and  adequate  remedy  at  law,  resort  to  equity 
will  not  be  allowed.  This,  however,  is  an  action  to 
enforce  a  duty  enjoined  by  law  upon  the  company.  It 
is  true  a  recovery  of  damages  for  its  non-compliance 
hitherto  is  sought,  but  this  is  permissible  in  such  an 
action. 

A  county  is  a  quasi  corporation.  It  may  sue  and  be 
sued  in  many  instances.  It  controls  the  highways  within 
it  for  the  benefit  of  the  public.  When  they  are  estab- 
lished, the  use  of  the  land  passes  from  the  owner  and 
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vests  iu  the  county  for  the  public  use.  They  are  under 
its  control.  It  may,  upon  a  proper  state  of  case,  dis- 
continue one.  It  is  the  party  in  interest,  and  may, 
therefore,  sue  for  an  injury  to  one.  If  it  could  not  do 
so  the  public  would  be  remediless,  however  great  the 
wrong.  Unquestionably  the  county  may  maintain  an 
action  at  law  for  such  an  injury,  and  recover  damages. 

It  was  held  in  Christian  County  Court  v.  Rankin  and 
Tharp,  2  Duvall,  503,  that  it  could  do  so  for  the  burning 
of  its  court-house,  and  the  right  to  do  so  for  an  injury 
to  a  highway  was  expressly  recognized  in  the  case  of 
Lawrence  County  v.  Chattaroi  Railroad  Company,  81 
Ky.,  225. 

This  being  so,  even  if  resort  could  not  be  had  to 
equity  to  compel  a  railroad  company  to  comply  with 
a  duty  enjoined  upon  it,  and  from  the  non-performance 
of  which  the  party  in  interest  was  constantly  being 
injured,  yet  it  would  have  been  error  in  ruling  upon 
the  general  demurrer  to  dismiss  the  action.  A  mistake 
as  to  the  form  of  it  can  not  be  thus  reached.  Section  8 
of  the  Civil  Code  provides:  "An  error  of  the  plaintiff 
*'a8  to  the  form  of  action  shall  be  cause,  not  for  the 
*''  abatement  or  dismissal  of  it,  but  merely  for  a  change 
^'into  the  proper  proceedings  by  an  amendment  of  the 
*'  pleadings,  and  a  transfer  of  the  action  to  the  proper 
^*  docket.'' 

If  a  party  mistake  his  forum,  advantage  must  be  taken 
of  it  under  our  practice  by  a  motion  to  transfer  to  the 
proper  docket. 

If,  however,  a  party  may  maintain  a  common  law 
action   for  damages   for  an  injury  to  property,  we  fail 
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to  see  why  he  can  not  resort  to  equity  for  its  protec- 
tion upon  a  proper  state  of  case.  If  a  county  may  sue 
in  damages  for  an  injury  to  its  highway,  why  may  it 
not  go  into  equity  to  prevent  it  when  that  injury  is 
constantly  recurring,  and  going  to  the  substance  and 
existence  of  its  right? 

Aside  from  the  admitted  insolvency  of  the  appellee^ 
the  appellant,  if  restricted  to  a  legal  remedy,  must  con- 
tinually resort  to  suit ;  and  even  then  no  adequate 
remedy  for  the  public  injury,  owing  to  its  nature,  will 
be  furnished. 

This,  however,  is  not  all.  Here  a  statutory  duty  la 
enjoined  upon  the  company  as  to  the  county's  prop- 
erty. Its  charter  requires  it  to  do  a  specific  thing.  The 
county  is  the  interested  party;  and  in  our  opinion  it 
may  resort  to  equity  to  compel  its  performance.  It  is 
the  proper  forum;  and  in  the  same  suit  it  may  have 
an  issue  out  of  chancery  as  to  the  damages  that  may 
hitherto  have  accrued  by  reason  of  the  company's  fail- 
ure to  comply  with  the  law's  demand. 

Rorer  on  Railroads,  vol.  1,  page  551,  saya:  "A  bill 
"in  equity  will  be  maintained  against  a  railroad  corpo- 
*' ration  to  compel  it  to  comply  with  the  law,  and  to  raise 
"or  lower  its  grade,  as  the  case  may  be,  in  the  cross- 
"ings  of  a  highway  or  public  street  by  its  road.  But 
"  such  proceeding  can  only  be  maintained  by  the  mayor 
"and  aldermen  of  the  city,  the  selectmen  of  the  town, 
"or  other  proper  public  functionary,  and  can  not  be 
"  prosecuted  by  a  private  individual,  though  the  owner 
"  of  the  land  whereon  the  crossing  is  situated." 

The  acceptance  of  its  charter  by  the  appellee  created 
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the  duty  upon  its  part  to  comply  with  its  provisions. 
An  implied  contract  thereby  arose  between  it  and  the 
appellant  that,  as  to  the  latter's  property,  it  would  do* 
so;  and  the  enforcement  of  this  duty  properly  belongs 
to  an  equitable  tribunal.  An  adequate  remedy  is  not 
afforded  at  law. 

The  averments  of  the  petitibn  are  to  be  taken  as 
true  upon  demurrer.     They  state  a  cause  of  action. 

The  judgment  is  therefore  reversed,  with  directions 
to  overrule  the  demurrer  to  the  petition,  and  for  further 
proceedings  consistent  with  this  opinion. 


I  88    6651 
93    64l| 

Case  103— PETITION  EQUITY— June  6.  \m    Wfi| 

Durrett  v.  Stewart,  &c. 

APPEAL    FROM    LOUISVILLE   CHANCERY   COURT. 

1.  Tax  Title — Pleading. — Where  a  party  relies  on  a  tax  title  he  must 

show  in  his  pleading  that  each  step  required  under  (he  law  to  be  taken 
in  reference  to  subjecting  the  property  to  taxation,  and  a  sale  of  it  for 
taxes,  has  been  complied  with. 

2.  Estoppel. — In  this  action  to  quiet  the  title  to  real  estate,  the  defendant 

claims  under  a  purchase  from  a  corporation  of  which  he  was  the  Presi- 
dent. Subsequent  to  the  time  of  his  purchase  he,  by  his  declarations  and 
conduct,  induced  the  plaintiffs  to  litigate  with  the  corporation  the 
question  as  to  the  title  to  the  property  in  controversy,  that  litigation 
resulting  in  fayor  of  plaintiffs.  Held — That  the  defendant  is  now 
estopped  to  assert  title. 

3.  An  amendment  of  the  prayer  of  the  petition  so  as  to  make  it  con> 

form  to  the  cause  of  action  set  forth  in  the  petition,  was  not  a  new  and 
distinct  cause  of  action. 

BULLITT  &  SHIELD  for  appellant. 

1.  To  authorize  an  action  quia  timet  the  plaintiff  must  hare  legal  title  and 
possession,  and  to  recoTer  must  allege  and  prove  both.     (Barker  v. 
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Warren,  6  Ky.  L.  R.,  86;    Kincaid   v.  Magowan,  6   Ky.   L.  R.,  102; 
Washburn  on  Real  Property,  vol.  3,  sees.  149,  150.) 
'2.  An  allegation  of  holding  under  color  of  title  is  equivalent  to  an  allega- 
tion of  adverse  holding,  and  any  sale  by  another  of  property  so  held  is 
champertous.     (Washburn  on  Real  Property.) 

3.  Where  acts  of  possession  are  so  unequivocal  and  notorious  as  to   be 

necessarily  known  to  all,  there  is  no  necessity  for  other  evidence  to 
charge  the  real  owner  with  knowledge.  (Washburn  on  Real  Property, 
vol.  3,  sees.  150,  151 ;  7  Wend.,  62;  6  Pick.,  172.) 

4.  Upon  an   amendment  changing  substantially  the  cause  of  action  there 

must  be  process  and  service,  otherwise  the  decree  will  be  void.  Stone 
V.  Connelly,  1  Met.,  654;  Jones  v.  Lusk,  2  Met.,  856;  Clarkson  v. 
Morgan,  6  B.  M.,  441 ;  Peers  v.  Carter,  4  Litt.,  469.) 

RANDOLPH  H.  BLAIN  and  SHACKELFORD  MILLER  for  appellees. 

1.  In  this  action  to  quiet  title  plaintiff  shows  both  legal  title  and  posses- 

sion, which  entitles  him  to  recover.  (Acts  of  1864,  p.  149;  Barker  v. 
Warren,  6  Ky.  L.  R.,  88.) 

2.  The  court  having  jurisdiction  of  the  person  and  of  the  subject  matter,  its 

judgment  is  not  void,  however  erroneous,  and  such  judgment  is  binding 
until  reversed.  (Freeman  on  Judgments,  sec.  135;  Hynes  v.  Oldham, 
3  Mon.,  267;  Stevenson  v.  Hauser,  39  N.  Y.,  306;  Furnish  v.  Austin, 

9  Ky.  L    R.,  882.) 

•8.  An  amendment  to  the  prayer  of  a  petition  asking  such  relief  as  the 
allegations  of  the  petition  authorize  is  not  such  an  amendment 
changing  the  cause  of  action  as  to  necessitate  issual  and  service  of 
summons.     (Rutledge  v.  Vanmeter,  8  Bush,  356;   Joyce  v.  Hamilton, 

10  Bush,  645;  9  Bush,  728;  Civil  Code,  sec.  134;  Downing  v.  Bacon, 
7  Bush,  680.) 

4.  To  rendei  a  sale  of  land  champertous  it  must  be  in  the  adverse  possession 

at  the  time  of  sale.    It  is  not  sufficient  that  there  was  adverse  possession 

at  time  of  judgment.     (Gen.  St.,  252,  sec.  2.) 
-6.  Possession  is  presumed  to  be  amicable  and  in  accord  with  the  true  title 

and  legal  possession  of  the  owner.     (Jones  v.  Hackman,  12  Iowa,  107; 

Jackson  v.  Thomas,  16  Johns,  293;  Stephens  v.  Hauser,  39  N.  Y.) 

6.  Adverse  possession  must  be  actual,  open,  continuous,  hostile  and  exclu- 

sive, accompanied  with  the  intention  to  claim  adversely.  (Nuger  v> 
Mooney,  63  Col.,  586  ;  Sparrow  v.  Hooney,  44  Mich.,  63;  Armstrong  v. 
Morrill,  14  Wall.,  145;  Wood  v.  Drouthett,  44  Texas,  370;  Turpin  v. 
Saunders,  32  Gratt.,  27;  School  District  v.  Lynch,  83  Conn.,  334; 
Thompson  v.  Pische,  44  Cal.,  308;  Abercrombie  v.  Baldwin,  15  Ala., 
370;  McClung  v.  Ross,  5  Wheaton.  116;  Wilson  v.  Watkins,  3  Pet.,  61; 
Denham  v.  Hollman,  26  Ga.,  191.) 

7.  An  action  by  one  for  the  benefit  of  another,  prosecuted  with  the  knowl- 

edge and  consent  of  the  latter,  is  binding  upon  and  precludes- the  one 
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for  whose  benefit  the  action  was  prosecuted,  although  he  was  not  a  party  of 
record.  (Green  v.  Clark,  12  N.  V.,  343 ;  Kent  v.  Hudson  R.  R.,  22  Bart., 
278;  Love  v.  Gibson,  2  Fla.,  698;  Miles  v.  Caldwell,  2  Wal.,  35.) 

-8.  Thirty  years'  possession  without  paper  eyidence  of  title  gives  perfect 
title.  (Medlock  v.Suter,  86  Ky.,  105;  Landers  ▼.  Barbee,  8  Ky.  L.  R., 
773.) 

'9.  One  claiming  land  under  a  sale  for  taxes  assumes  the  burden  of  proving 
that  every  requirement  of  the  statute  for  such  sales  has  been  complied 
with.  (Cooley  on  Taxation,  858;  Helm  v.  Payne,  1  Ky.  L.  R.,  350; 
Gomer  v.  Chappee,  4  Ky.  L.  R.,  738;  CoTington  v.  People's  Building 
Association,  4  Ky.  L.  R.,  258;  Leach  v.  Kendall,  13  Bush,  427.) 

10.  Any  peaceable  ouster  of  one  wrongfully  in  possession  is  justified  by  the 
law.  (Depuy  v.  Williams.  26  Cal.,  809;  Wood  v.  Phillips,  48  N.  Y., 
162 ;  Rogers  v.  Moore's  Heirs,  9  B.  M.,  403;  Francisco  v.  Hulde,  37  CsL, 
353;  Jones  v.  McCauley,  2  Duvall,  16;  Bradley  v.  West,  60  Mo.,  83; 
Murphey  v.  Welder,  68  Texas,  241 ;  62  Wis.,  106.) 

11.  In  conflict  of  possessions  or  of  possession  under  different  claims  of 
right,  where  a  constructiTe  possession  is  called  in  question,  such  posses- 
sion follows  the  title  or  better  right.  (Kitchen  v.  Wilson,  80  N.  C, 
191;  Smith  t.  Burtis,  6  Johns,  218;  Hunt  v.  Wickliff,  2  Pet.,  201; 
Bonet  V.  Turner,  2  Hay,  113;  Hunnicut  v.  Peyton,  102  U.  S.,  368; 
Jones  V.  McCauley,  2  Duvall,  15;  Clark  ▼.  Courtney,  6  Pet.,  353; 
Brady  y.  Huff,  75  Ala.,  83;  Hamilton  v.  Wright,  80  Iowa,  480;  Layson 
V.  Galloway,  4  Bibb,  100;  Fowke  v.  Damall,  5  Litt.,  317;  Whitney  t. 
Wright,  15  Wend.,  171.) 

12.  An  action  to  quiet  title  to  land  not  in  the  actual  occupancy  of  another 
will  lie,  where  plaintiff  exhibits  superior  title.  (McDowell  v.  King,  4 
Dana,  67^  Hall  v.  Franklin  Acad.,  16  B.  M.,  474;  Christie  t.  Scott,  14 
Howard,  292;  Turner  v.  Thomas,  13  Bush,  518;  Sowder  t.  McMillan,  4 
Dana,  460.) 

JUDGE  BENNETT  delivered  the  opimon  of  the  court. 

In  June,  1887,  the  appellees  instituted  this  action  in 
equity,  in  the  Louisville  Chancery  Court,  against  the 
appellant,  for  the  purpose  of  quieting  their  title  to  the 
lot  of  ground,  lying  in  the  city  of  Louisville,  in  contro- 
versy. The  proper  allegations  of  owneBship  and  posses- 
sion were  made.  The  appellant  denied  these  allegations, 
and  alleged  that  he  was  the  owner,  and  in  possession  of 
the  lot  of  ground  at  the  time  the  action  was  brought. 
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Appellees'  reply  set  up  grounds  of  estoppel  against  the 
appellant's  claim  of  title  and  possession.  The  Chancellor 
having  rendered  judgment  quieting  the  appellees'  title  to 
the  lot,  the  appellant  has  appealed  to  this  court. 

In  the  year  1818  James  Stewart,  the  appellees'  father, 
and  Jacob  Frederick  made  a  joint  purchase  of  said  lot  of 
ground.  In  1830  James  Stewart  paid  off  a  balance  of 
unpaid  purchase  money  due  on  said  lot;  Jacob  Frederick 
thereby  became  indebted  to  James  Stewart  for  one-half 
of  said  suuL  In  June,  1884,  James  Stewart  and  Jacob 
Frederick  having  died  years  before,  the  appellees,  as  heirs 
of  the  former,  instituted  an  action  in  equity  against  the 
unknown  heirs  of  the  latter  and  the  Louisville  Abstract 
and  Loan  Association,  in  which  they  claimed,  that  by 
reason  of  said  payment  by  James  Stewart  they  were  enti- 
tled to  a  conveyance  of  Jacob  Frederick's  interest  in  said 
lot;  also,  that  said  association  claimed  to  be  the  owner 
of  said  lot  by  virtue  of  a  purchase  from  the  city  of  Lou- 
isville, the  city  of  Louisville  claiming  to  have  purchased 
the  same  at  her  sale  of  the  lot  for  city  taxes;  they 
claimed  that  the  city's  sale  of  the  lot  was  without 
authority,  etc.,  and  the  association  had  no  title  to  said 
lot.  Thereafter  the  prayer  of  the  appellees'  petition  was 
amended  so  as  to  assert  a  lien  on  Frederick's  half  of  the 
lot,  and  to  ask  a  sale  of  it  to  satisfy  his  half  of  the  pur- 
chase money  that  James  Stewart  had  paid. 

On  the  7th  day  of  December,  1885,  the  said  association 
filed  an  answer  disclaiming  having  any  title  to  said  prop- 
erty, and  on  the  13th  day  of  January,  1886,  judgment 
was  rendered  establishing  the  appellees'  and  Frederick's 
title  to  said  lot,  and  declariRg  that  said  association  had 
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no  title  to  the  same,  and  establishing  the  appellees'  lieu 
on  Federick's  half  of  the  lot,  and  ordering  its  sale  to 
satisfy  said  lien.  The  sale  was  made  and  confirmed, 
and  the  appellees  having  become  the  purchasers,  they, 
according  to  the  return  of  the  marshal  on  the  writ  of 
possession,  were  put  in  possession  of  the  property. 

It  is  clear,  from  what  appears  in  the  record,  that  James 
Stewart  and  Jacob  Frederick  were  the  owners  of  this 
property ;  that  neither  of  them  parted  with  his  title  in 
his  lifetime;  that  a  lien  existed  on  Frederick's  half  of 
the  property  in  favor  of  James  Stewart,  which  survived 
to  the  appellees;  that  the  Chancellor  did  right  in  enforc- 
ing it,  unless,  as  the  appellant  claims  to  have  derived  title 
from  the  Abstract  Association,  he  did  in  fact  acquire 
such  title,  or  unless  he  is  estopped  from  asserting  such 
title,  if  he  in  fact  acquired  it. 

The  appellant  alleges  that  the  Abstract  Association,  his 
immediate  vendor,  acquired  the  title  to  the  lot  by  virtue 
of  a  sale  of  it  by  the  city  of  Louisville  to  satisfy  the 
taxes  due  the  city  on  it. 

It  is  well  settled  in  this  State,  that  a  sale  of  property 
for  taxes  is  void  unless  each  legal  step  that  the  law 
requires,  in  order  to  subject  it  to  sale,  has  been  complied 
with ;  and  no  presumption  in  favor  of  the  regularity  or 
legality  of  the  sale  arises  from  the  fact  that  the  sale  was 
made,  even  by  the  proper  authority.  The  only  allega- 
tion in  reference  to  the  sale  is,  that  the  property  was 
sold  for  taxes  due  the  city  for  the  years  1874,  1875, 1876, 
■etc.,  and  the  city  purchased  it.  These  allegations  are 
not  sufficient  to  establish  title  in  the  city  of  Louisville. 
Whenever  a  party  relies  on  a  tax  title  he  must  show,  in 
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his  pleading,  that  each  step  required  under  the  law  to  be 
taken  in  reference  to  subjecting  the  property  to  taxation^ 
and  a  sale  of  it  for  taxes,  has  been  complied  with.  There- 
fore the  appellant  has  shown  no  title  whatever  to  this 
property. 

It  is  admitted  in  the  pleadings  that  the  appellant  in 
1882,  as  president  of  the  Abstract  Association,  filed  a 
petition  sworn  to  by  himself,  in  the  Louisville  Chancery 
Court,  against  the  unknown  heirs  of  Jacob  Frederick 
and  James  Stewart,  in  which  said  association's  supposed 
title  was  set  up,  and  a  deed  was  sought  from  said  heirs, 
etc.  The  appellees,  upon  their  petition,  were  made 
parties  to  this  action,  and  they  asserted  their  right  to 
the  property,  and  the  litigation  continued  until  the  30th 
day  of  November,  1885,  when  the  association's  action 
was  dismissed.  Also,  on  the  7th  day  of  June,  1884,  the 
appellant,  as  the  president  of  said  association,  swore  to 
and  filed  another  petition  in  said  court  against  the  appel- 
lees and  the  unknown  heirs  of  Jacob  Frederick,  in  which 
the  same  facts  as  in  the  suit  filed  in  1882  were  set 
up,  and  the  same  relief  asked  for.  The  appellees  filed 
answer  to  this  suit,  putting  in  issue  the  association's 
right  to  the  property,  and  on  the  16th  day  of  Novem- 
ber, 1885,  the  association's  action  was  dismissed.  Also, 
on  the  18th  day  of  June,  1884,  the  appellees  instituted 
an  action  against  the  unknown  heirs  of  Jacob  Frederick 
and  the  Abstract  Association,  for  the  purpose  of  sub- 
jecting Frederick's  part  of  the  lot  to  the  lien  mentioned, 
and  of  setting  aside  the  supposed  tax  title  of  the  asso- 
ciation. Summons  was  served  on  the  appellant  as 
the   president  of   the  association;    the   association  did 
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not  answer,  disclaiming  title,  until  in  December,  1885; 
in  January,  1886,  decree  was  rendered  for  the  sale  of 
Frederick's  half  of  the  lot;  the  sale  was  made,  the 
appellees  were  purchasers,  and  were  put  in  possession. 
The  appellant  claims  to  have  purchased  this  lot  from 
the  association  in  April,  1884.  Is  he  not  estopped  to  set 
up  title  hostile  to  that  of  the  appellees?  We  think  so. 
He,  as  president  of  the  association,  signed  and  swore  ta 
the  first  petition  filed  by  the  Abstract  Association,  in 
which  it  was  alleged  that  the  association  was  the  owner 
of  the  property,  etc.  This  suit  was  continued  on  the 
docket  for  more  than  a  year  after  the  appellant's  pur- 
chase from  the  association,  without  any  suggestion  from 
him  that  he  was  the  owner  of  the  property.  In  Novem- 
ber, 1884,  after  the  appellant's  supposed  purchase,  the 
appellees  instituted  their  action  against  the  Abstract 
Association,  asserting  title  to  this  property,  in  which 
summons  was  served  upon  the  appellant  as  president  of 
the  company  ;  and,  on  the  7th  day  of  June,  1884,  after  the 
appellant's  alleged  purchase  from  the  company,  he  signed 
and  swore  to  the  company's  petition  against  the  appel- 
lees, in  which  he  alleged  that  the  company  was  the  owner  of 
this  property.  This  action  was  litigated  until  in  Novem- 
ber, 1885,  when  it  was  dismissed,  and  the  appellant 
never  caused  an  answer  to  be  filed  to  the  appellees'  action 
filed  November,  1884,  until  in  December,  1885,  and  let 
judgment  be  rendered  to  the  effect  that  the  association 
had  no  title  to  the  property,  and  adjudging  the  appellees 
to  be  the  joint  owners  of  it,  precisely  as  they  had  claimed 
to  be  in  the  action  signed  and  sworn  to  by  the  appellant 
after  his  alleged  purchase.    He  let  half  of  the  property 
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'be  sold,  and  the  appellees  put  in  possession  of  it,  withoat 
-:as  much  as  an  intimation  that  he  had  purchased  the  prop- 
'erty  from  the  association.  He  was  not  only  silent,  but 
said  to  the  appellees,  after  his  pretended  purchase,  that 
the  Abstract  Association  was  the  owner  of  this  property, 
and  by  hi«  declarations  and  condutt  induced  them  to  liti- 
gate the  question  as  to  the  title  wiUi  said  association.  If 
such  conduct  does  not  estop  a  person,  what  does?  If 
he  had  said  to  the  appellees,  in  so  many  words,  buy 
this  property  from  the  association,  it  has  title  to  it,  he 
undoubtedly  would  have  been  estopped  to  assert  title  in 
himself.  It  seems  clear  that  his  conduct,  as  above  indi- 
cated, equally  estops  him  from  asserting  either  title  or 
possession  as  against  the  appellees. 

The  facts  set  forth  in  the  appellees'  petition  against 
the  association  and  unknown  heirs  of  Frederick,  showed 
that  the  appellees  were  not  entitled  to  a  conveyance  of 
Frederick's  half  of  said  lot,  but  that  they  were  entitled  to 
sale  of  the  same  to  satisfy  the  lien  thereon.  Therefore, 
the  amendment  of  the  prayer  of  the  petition,  so  as  to 
make  it  conform  to  the  cause  of  action  set  forth  in  the 
petition,  was  in  no  sense  a  new  and  distinct  cause  of 
action. 

The  appellant  has  nothing  to  do  with  the  question  as 
to  whethei  or  not  the  unknown  heirs  of  Frederick  were 
properly  warned.  He  is  estopped  to  deny  the  appellees' 
right  of  property  or  of  entry  upon  it. 

The  judgment  is  affirmed. 


Digitized  by  VjOOQIC 


Vol.  88.]  JANUARY  TERM,  1889. 


673 


Baldwin  v.  Hewitt,  Auditor.     Same  v.  Wbitakcr,  Auditor's  Agent. 


Case  104— PETITIONS— Jukk  8. 


Baldwin  v.  Hewitt,  Auditor. 
Same  v.  Whitaker,  Auditors  Agent. 


APPEALS    FROM    K.ENTON    CHANCERY    COURT. 


88  978 

89  24»\ 

88  6731 

106  390l 

88  6731 

107  418: 


88  673 
ell8  225 
Icll8  227 
cll8  228 
oll8  231 


1.  The  COUNTY  judge  acts  ministerially  in  assessing  property  under  the 

statute  known  as  the  Auditor's  Agent  act. 

2.  Injunction  of  tax. — A  court  of  equity  may  enjoin  the  collection  of  an 

illegal  tax. 

8.  Right  of  tax-pater  to  deduct  indebtedness  in  listing  property. — 
Under  section  6  of  article  1,  chapter  92,  General  Statutes  (£d.  1888), 
a  tax-payer,  in  listing  his  property  for  taxation,  could  deduct  only  such 
indebtedness  as  he  intended  to  pay.  Therefore,  an  administrator,  in 
listing  the  estate  of  his  intestate,  had  no  right  to  deduct  an  indebted- 
ness of  the  intestate  which,  it  is  evident,  the  estate  will  never  have  to 
pay,  and  which  the  administrator  never  expected  or  intended  to  pay. 

4.  Suit  to  recover  taxes. — In  the  absence  of  express  legislative 
authority,  taxes  can  not  be  recovered  by  suit,  and  as  there  is  no  statute 
in  this  State,  save  as  to  railroad  companies,  authorizing  a  suit  to  recover 
taxes,  such  a  suit  can  not  be  maintained,  even  though  there  be  no  other 
adequate  remedy. 

WM.  LINDSAY  and  O'HARA  &  BRYAN  for  appellant. 

1.  The  collection  of  taxes  can  not  be  enforced  by  suit.     If  no  property  can 

be  reached  by  distraint,  or  levy,  or  attachment,  that  is  the  end.  (John- 
son V.  Louisville,  11  Bush,  527;  McLean  County  v.  Deposit  Bank,  81 
Ky.,264;  Thompson  v.  Allen.  U.  S.) 

The  remedies  to  enforce  the  collection  of  State  taxes  are  full,  ample 
and  complete.  (Gen.  Stats.,  chapter  92,  art.  9,  section  8,  p.  1073; 
Idem.  pp.  1081, 1082,  1083.) 

2.  In  listing  Bowler's  estate  for  taxation,  the  Kentucky  indebtedness  should 

have  been  set  off  against  the  assets.  It  does  not  matter  that  Baldwin 
was  not  called  upon  to  pay  any  portion  of  the  debts  and  demands 
secured  by  the  bond  in  the  Winslow  suit.  If  that  bond  constituted  an 
Vol.  88—43 
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outstanding  Kentucky  indebtedness,  he  was  entitled  to  have  it  set  oW 
against  the  assets  in  his  hands. 

H.  P.  WHITAKER  for  appellee. 

1.  The  debt  which  appellant  seeks  to  have  deducted  is  not  a  debt  which  he- 

intends  in  good  faith  to  pay,  and  is  therefore  not  such  an  indebtedness- 
as  the  statute  gives  him  the  right  to  have  deducted.  (Gen.  Stats.,  chap. 
22,  art.  1,  sec.  6.) 

If  Bowler  was  in  fact  a  trustee  at  the^purchase  in  1859,  the  judgment 
of  1872  declaring  him  such  related  back  and  made  appellant  and  the- 
heirs  trustees  from  the  time  of  the  purchase  by  Bowler  in  October, 
1869,  to  the  6th  of  May,  1875,  when  by  a  compromise  the  whole  matter 
was  settled,  including  the  debt  sought  to  be  set  off  herein.  (Wonsoa 
V.  Say  ward,  13  Pick.,  402;  Nye  v.  Otis,  8  Mara.,  126;  Hamilton  v. 
Davis,  5  Burr,  2738.) 

2.  The  property  was  subject  to  the  tax.     The  estate  followed  the  adminis- 

trator and  was  annexed  to  his  person,  thereby  having  an  actual  situs  in 
this  State.     (Baldwin  v.  Shine,  8  Ky.  Law  Rep.,  501.) 

8.  It  is  too  late  to  raise  the  question  of  jurisdiction  for  the  first  time  in  this 
court. 

4.  The  plaintiff  had  the  right  to  sue  for  the  taxes  by  virtue  of  section  17.  of 
article  11,  chapter  92,  General  Statutes.  But  even  if  that  section  does 
not  apply,  the  plaintiff  had  the  right  to  sue,  because  there  was  no  other 
adequate  remedy.  (Johnston  v.  Louisville,  11  Bush,  527;  14  III.,  83; 
16  111.,  9.) 

HALLAM  &  MYERS  of  counsel  on  same  side. 

JUDGE  HOLT  delivered  the  opinion  op  the  court. 

July  13,  1887,  E.  C.  Baldwin,  administrator  of  R.  F^ 
Bowler,  broughl  an  action  in  the  Kenton  Chancery  Court 
to  enjoin  H.  P.  Whitaker  from  taking  any  steps  to  col- 
lect taxes,  amounting  to  over  $23,000,  which  had,  upon  a 
proper  information  filed  by  him  as  auditor's  agent  in  the 
county  court,  and  upon  hearing  by  it,  been  assessed 
against  the  estate  in  the  administrator's  hands  for  the« 
years  1866  to  1882,  inclusive. 

The  statute  relating  thereto  provides :  '*  That  in  addi- 
"  tion  to  other  duties  imposed  by  law,  it  shall  be  his 
"  [auditor's  agent]  duty,  where  any  person  in  this  Com- 
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"  monwealth  has  failed  to  give  in  his  list,  or  a  proper  list 
"  of  his  taxable  property,  to  give  iDformation  of  the  same 
"  to  the  county  court  of  the  county  where  such  list 
"  should  have  been  given ;  and  said  court  shall  issue  a 
''  summons  against  such  person  to  appear  before  said 
"  court  in  ten  days  after  service,  and  list  his  property  for 
"  the  year  or  years  he  has  failed  to  do  so ;  and  if,  upon 
"  hearing,  the  court  is  satisfied  of  such  failure  to  list  and 
"  pay  taxes,  it  shall  assess  apd  fix  the  value  of  same,  with 
"  interest  at  ten  per  cent.,  and  certify  same  to  the  aud- 
"  itor,  and  place  it  in  the  hands  of  the  sherifl:'  or  collector, 
"  who  shall  collect  and  account  for  the  same  as  for  other 
"  taxes."     (Gen.  Stats.,  ed.  1887,  p.  1113.) 

The  county  court  appointed  Auditor  Agent  Whitaker 
to  collect  the  taxes. 

The  .sheriff  of  a  county  is,  by  virtue  of  his  office,  the 
collector  of  the  revenue.  If,  however,  he  fails  to  execute 
bond  therefor,  the  statute  authorizes  the  county  court  to 
appoint  a  collector. 

The  statute  above  cited,  in  speaking  of  '*  a  collector," 
doubtless  refers  to  a  case  where  one  has  been  appointed 
in  place  of  the  sheriff;  but  it  is  unnecessary  to  a  settle- 
ment of  this  controversy  to  determine  whether  the  county 
court  had  the  power  to  appoint  the  agent  of  the  auditor 
collector  of  these  taxes  in  place  of  the  sheriff',  owing  to 
the  conclusion  we  have  reached  as  to  the  right  to  sue  for 
them,  and  because  the  statute  evidently  intended  that 
the  auditor's  agent  should  have  the  general  supervision 
of  such  matters  in  his  county. 

The  county  court  in  making  such  an  assessment  merely 
does  what  the  assessor  has  failed  to  do.     That  in  the 


Digitized  by  VjOOQIC 


676  KENTUCKY  REPORTS.  [Vol.  88. 

Baldwin  v.  Hewitt,  Auditor.     Same  v.  Whitaker,  Auditor's  Agent. 

exercise  of  this  power  it  acts  ministerially ;  and  thata  coart 
of  equity  may  enjoin  the  collection  of  an  illegal  tax,  was 
held  by  this  court  in  the  case  of  Baldwin  v.  Shine,  84  Ky., 
502,  which  was  a  case  relating  to  this  very  assessment. 

The  property  which  had  been  in  the  hands  of  the 
administrator  consisted  altogether  of  choses  in  action. 
There  was  no  visible  property  of  any  character  in  Ken- 
tucky belonging  to  the  estate.  The  heirs  of  Bowler 
resided  in  Ohio,  and  prior  to  the  filing  of  the  information 
in  the  county  court  the  administrator  had  settled  his 
accounts  and  disbursed  to  them  the  entire  fund,  which 
had  been  in  his  hands  during  the  years  for  which  the 
assessment  was  subsequently  made.  The  county  court  in 
making  it  acted  under  what  was  known  as  "the  equaliza- 
tion law,"  and  which,  as  then  in  force,  authorized  the 
tax-payer,  in  assessing  estates  of  the  character  of  that 
held  by  Baldwin,  to  deduct  his  indebtedness,  thus  taxing 
only  the  surplus. 

The  administrator  rests  his  claim  to  an  injunction 
upon  the  ground  that  the  assessment  was  void,  because, 
as  he  claims,  there  was,  during  all  the  years  covered  by 
it,  a  bona  fide  indebtedness  upon  the  estate,  and  which  it 
expected  to  pay,  more  than  equal  to  the  assets.  If  this 
be  true,  then  his  right  to  enjoin  the  collection,  however 
attempted,  of  the  tax  must  be  sustained.  It  is  apparent 
if  the  claim,  which  it  is  said  was  such  an  indebtedness 
under  the  statute  as  to  authorize  it  to  be  considered  in 
making  the  assessment,  was  in  truth  such,  that  then  it  at 
all  times  exceeded  the  assets  in  his  hands,  and  there  was 
therefore  no  taxable  estate. 

July  14,  1887-  an  action  was  instituted  in  the  Kenton 
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Circuit  Court,  iu  the  name  of  the  State  auditor,  the  aud- 
itor's agent  and  the  Commonwealth  against  Baldwin,  as 
administrator,  for  the  recovery  of  the  taxes.  The  peti- 
tion avers  a  demand  and  refusal  to  pay,  and  the  inability 
to  find  any  estate  for  distraint  for  payment.  A  recovery 
was  resisted  upon  the  same  ground  upon  which  the 
administrator  claimed  the  right  to  enjoin  their  collection. 

The  ordinary  action  was  transferred  to  the  Kenton? 
Chancery  Court,  the  two  suits'  were  consolidated,  and, 
upon  hearing,  the  Chancellor  by  one  judgment  denied 
the  administrator's  right  to  any  injunction,  and  rendered 
judgment  against  him  for  the  taxes,  with  interest  from 
the  time  when  the  suits  were  brought.  He  has  appealed 
as  to  both  actions. 

Two  questions  are  presented :  1.  Did  an  indebtedness, 
such  as  the  statute  recognizes,  exist?  2.  Can  a  suit  for 
the  taxes,  if  they  were  leviable,  be  maintained  ? 

Section  6,  article  1,  chapter  92,  of  the  General  Statutes 
(Ed.  1883),  in  defining  the  character  of  indebtness  which 
could  be  deducted  by  the  taxpayer,  says:  "The  indebt- 
"  edness  which  maybe  deducted,  as  aforesaid,  must  be 
"just  and  honest  debts  owing  as  principal,  and  not  as 
"  surety,  and  created  for  a  valuable  consideration,  which 
"  the  person  intends  to  ;?ay,  and  not  with  a  view  to  lessen 
"  the  amount  of  his  taxable  property." 

In  1859  R.  B.  Bowler  bid  in  the  Covington  &  Lexing- 
ton railroad,  at  a  sale  made  under  a  decree  of  the  Fayette 
Circuit  Court,  at  the  price  of  $2,125,000.  The  judgment 
did  not  require  the  purchaser  to  give  bond  with  security, 
as  is  usual.  The  sale  was  made  to  pay  certain  bonds  of 
the  railroad  company,  and  as  a  security  that  the  purchase 
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money,  so  far  as  it  might  pay  the  same,  should  be 
applied  thereon,  a  lien  was  retained  upon  the  property. 
The  purchaser  was  to  make  certain  cash  payments,  give 
assurance  that  the  road  should  be  kept  in  repair,  and 
also  deposit  collaterals  in  the  form  of  bonds,  mortgages, 
etc.,  as  security.  This  Mr.  Bowler  did,  and  the  sale  was 
reported  to  court  and  confirmed.  Subsequently  some 
other  parties  became  interested  in  the  road  with  him, 
and  a  joint  stock  company  was  formed  for  the  purpose 
of  operating  the  road.  To  this  end,  in  January,  1863, 
Bowler  conveyed  to  trustees,  in  trust  for  the  benefit  of 
the  stock  company,  everything  which  he  had  acquired 
by  his  purchase  in  1859.  A  lien  was,  however,  retained 
for  $1,737,000  of  the  mortgage  bonds,  that  being  the 
sum  yet  unpaid  of  the  purchase  money,  and  it  was  stipu- 
ulated  that  it  was  to  be  paid  primarily  by  the  trustees, 
and  the  property,  and  all  that  the  association  might 
acquire,  was  to  be  primarily  liable  for  it.  Briefly  stated, 
the  trustees  were  to  take  Bowler's  place  under  the  pur- 
chase, so  far  as  the  same  remained  unsettled. 

February  11,  1864,  the  parties  went  into  the  Payette 
Circuit  Court,  and  it  being  shown  what  had  been  done, 
as  above  recited.  Bowler  was  permitted  to  withdraw  the 
collaterals  he  had  deposited  by  way  of  security,  and 
others  in  lieu  thereof  were  deposited  by  the  trustees. 

September  80, 1865,  the  Covington  &  Lexington  Rail- 
road Company  brought  an  action  in  the  Kenton  Circuit 
Court  against  the  trustees  and  Bowler's  heirs,  he  being 
then  dead,  seeking  to  have  his  purchase  declared  to  have 
been  made  in  trust  for  it.  The  Q,ction  was  dismissed,  but 
upon  appeal  to  this  court  the  judgment  was  reversed,  the 
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•opinion  holding  that  upon  the  record  as  presented  the 
purchase  was  one  in  trust  for  the  company.  (9  Bush, 
468.)  No  final  decree  was  directed  to  be  rendered,  how- 
•ever,  in  the  lower  court,  because  it  was  found  that  the 
heirs  of  Bowler,  or  at  least  some  of  them,  had  not  been 
brought  before  the  court.  Upon  the  return  of  the  cause 
to  the  lower  court  it  was,  in  1875,  compromised  and  dis- 
missed. As  a  result  the  Kentucky  Central  Railroad 
Company  was  organized,  the  road  transferred  to  it,  upon 
condition  that  it  assume  and  pay  the  $1,081,000  of  bonded 
indebtedness  of  the  Covington  &  Lexington  Railroad 
Company.  The  administrator  of  JJowler  was  a  party  to 
this  compromise,  and  presumably  familiar  with  the  his- 
tory of  the  whole  matter. 

It  is  evident  that  Mr.  Bowler  never  expected,  nor  did  his 
administrator  intend  or  expect,  to  pay  this  alleged  indebt- 
edness. If  any  personal  liability  upon  the  part  of  Bowler 
for  it  ever  existed,  he  and  his  estate  had  been  released 
therefrom,  not  in  express  words  by  any  judgment,  but  in 
•effect.  It  was  certainly*  not  an  indebtedness  within  the 
meaning  of  the  statute.  It  was  not  one  which  Bowler, 
•or  his  administrator  after  him,  "  intended  to  pay."  The 
latter  says  he  intended  to  pay  it  "  if  required,^'  If  he 
tnew  it  was  actually  owing  by  the  estate,  it  is  strange 
that  with  his  business  experience  he  should,  during  his 
administration,  have  disbursed  over  a  million  and  a  half 
•of  dollars  to  the  heirs,  leaving  nothing  in  his  hands  with 
which  to  pay  it.  The  inference  is  irresistible.  He  did 
not  think  the  estate  owed  it,  and  he  never  expected  or 
intended  to  pay  it.  The  estate  never  has  paid  any  of  it, 
and  undoubtedly  will  never  have  to  do  so.     It  should 
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not  have  been  estimated,  therefore,  in  making  the  assess- 
ment, and  hence  it  is  not  void  or  the  tax  illegal. 

The  other  question  is  not  free  from  difficulty. 

There  is  no  statute  in  this  State,  save  as  to  railroad 
companies,  authorizing  a  suit  against  the  taxpayer  for 
his  taxes.  Section  17,  article  11,  chapter  92,  of  the  Gen- 
eral Statutes  (Ed.  1883),  confers  no  such  right.  It  relates 
to  actions  against  defaulting  collectors  of  the  revenue. 
The  title  so  shows.  If,  therefore,  such  a  right  exists,  it 
must  be  by  virtue  of  the  general  law. 

The  exercise  of  the  power  of  taxation  is  legislative,, 
and  not  judicial  in  character.  Neither  the  levy  or  col- 
lection of  taxes  is  an  inherent  power  of  the  judiciary. 
It  has  ordinarily  no  more  power  to  collect  them  than  it 
has  to  levy  them.     These  are  not  judioial  acts. 

The  power  to  provide  for  the  pubUc  welfare,  by  meana 
of  the  sovereign  power  of  taxation,  has,  under  the  dis- 
tribution of  governmental  powers  in  this  country,  been 
given  to  the  legislature.  Taxes  can,  therefore,  be  col- 
lected only  through  legislative  authority.  If  it  does  not 
exist,  the  remedy  is  an  appeal  to  the  law-making  power 
for  additional  legislation. 

The  taxes  in  question  were  not  levied  in  obedience  to  a 
contract,  obligation  or  under  judicial  direction.  They  are 
not  a  debt  in  the  legal  meaning  of  the  term.  Debts  are 
obligations  founded  upon  contracts,  express  or  implied. 
The  consent  of  the  taxpayer  is  not  necessary,  however, 
to  the  imposition  of  a  tax;  it  comes  in  invitum.  The 
payment  of  it  is  rather  a  duty  which  the  citizen  owes  to 
his  government  in  return  for  the  protection  given  to  his 
person  and  his  property. 
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These  views  are  supported  by  repeated  judicial  utter- 
ance in  this  State,  and  also  by  that  of  the  Supreme 
Court  of  the  United  States.  (McLean  County  Precinct 
V.  Bank,  81  Ky.,  254 ;  Jones  v.  Gibson,  &c.,  82  Ky.,  561 ; 
Meriweather  v.  Garrett,  102  U.  S.,  472;  Thompson  v. 
Allen  County,  115  U.  S.,  550.) 

It  is  true,  that  although  the  collection  of  taxes  is  a 
ministerial  act,  yet  the  legislature  may  empower,  and 
even  require,  the  judiciary  to  do  in  a  judicial  way  what 
ordinarily  belongs  to  the  executive  branch  of  the  govern- 
ment. The  remedy  by  suit  may  be  given  by  statute. 
This,  however,  has  not  been  done. 

It  is  urged,  however,  that  here  the  assets  were  intangi- 
ble ;  that,  in  fact,  there  are  none  now  in  the  State,  the 
administrator  having  removed  them  by  distribution ; 
that  it  was  his  duty  to  pay  the  taxes;  that  he  is  liable 
as  for  a  devastavit^  and  that  no  relief  can  be  had  unless  a 
judgment  can  be  obtained  against  him.  In  short,  that 
there  is  no  remedy  unless  it  can  be  had  by  judicial  pro- 
ceedings. We  are  aware  that  this  court  has  said  that 
8uch  a  peculiar  state  of  case  might  possibly  be  presented 
as  to  authorize  them,  and  that  it  has  so  been  held  by 
the  courts  of  one  State  and  probably  others.  (Ryan  v. 
Gallatin  County,  14  111.,  78.)  The  ruling  has  been  based 
upon  the  ground  of  inadequate  remedy.  This  court  has, 
however,  never  assented  absolutely,  even  per  dictum^  to- 
this  doctrine ;  and  after  all  the  thought  possible  for  us  to 
give  it,  we  are  satisfied  that  the  highest  considerations  of 
public  policy  forbid  it. 

•If  the  judiciary  may  interpose  whenever  the  legislature 
fails  to  provide   adequate   means  for  the  collection   of 
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taxes,  then  the  theory  of  our  government  as  to  the  dis- 
tribution of  its  powers,  and  which  it  is  conceded  upon  all 
hands  is  vital  to  its  proper  conduct,  is  destroyed.  If  it 
may  do  so  upon  one  state  of  case  it  may  do  so  in  as  many 
as  may  be  presented.  No  limit  can  be  prescribed.  If 
the  taxpayer  has  made  a  voluntary  or  fraudulent  transfer 
of  his  estate,  whatever  its  character,  then  resort  will  be 
had  to  a  suit  to  collect  his  taxes,  upon  the  ground  that 
there  is  no  other  adequate  remedy. 

If  Baldwin  may  be  proceeded  against  by  suit  because 
he  is  an  insolvent  delinquent,  then  the  same  course  maj- 
be  adopted  as  to  other  like  delinquents.  The  courts  will 
be  burdened  with  suits  for  the  collection  of  taxes,  and  the 
policy  and  construction  of  our  law,  which  has  prevailed 
for  the  nearly  a  century's  existence  of  our  State  govern- 
ment, will  be  violated. 

The  legislature  has  expressly  provided  that  a  railroad 
corporation  may  be  sued  for  its  taxes.  (General  Statutes, 
section  5,  article  3,  chapter  92.)  This  grant  of  power 
was  given  to  avoid  the  evils  which  would  result  to  the 
public  from  a  distraint  of  the  property ;  and  the  enact- 
ment implies  the  existence  of  a  legislative  opinion  that 
in  its  absence  no  such  suit  could  be  maintained. 

In  view  of  this  settled  policy  of  the  State,  the  judiciary 
should  not  imply  a  power  to  itself  in  violation  of  it,  but 
confine  its  jurisdiction,  in  the  absence  of  other  legisla- 
tion, to  compelling  the  proper  performance  of  their  duties 
by  the  collection  oflScers.  The  statute  confers  this  power 
upon  it,  and  in  case  of  non-payment  by  them  they  may 
properly  be  proceeded  against  as  for  debt. 

The  same  reasons  which  forbid  a  court  to  levy  a  tax 
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forbid  it  from  assuming  the  power  to  collect  it.  The 
need  of  the  State  and  the  welfare  of  the  citizen  require 
it  to  be  done  speedily,  and  yet  without  expensive  litiga- 
tion; and  if  the  means  for  collection  provided  by  the 
legislature  prove  defective  or  inadequate,  resort  should 
not  be  had  to  the  courts,  but  under  the  constitution  the 
legislature  must,  by  amended  legislation,  supply  the 
defect. 

It  is  unnecessary  to  notice  the  cross-appeal,  seeking 
the  recovery  of  more  interest  than  the  lower  court 
allawed.  It  falls  with  the  denial  of  the  right  to  sue  for 
the  taxes. 

The  judgment,  in  so  far  as  it  dismissed  the  action  of 
the  appellant  to  enjoin  the  collection  of  the  tax,  is 
affirmed;  but  so  much  of  it  as  rendered  judgment  in 
the  other  suit  for  the  taxes  is  reversed,  with  directions 
to  dismiss  the  action. 

Each  party  will  pay  his  own  costs  in  this  court. 


Case  105— PETITION  EQUITY— June  8. 

Moore  v.  Moore's  Heirs,  &c. 

appeal  from  madison  court  of  common  pleas. 

Oeceobrts'  estates — Money  paid  creditors  under  mistake  as  to  solv- 
ENCT  OF  estate. — A  testator  deyised  the  principal  part  of  his  estate  to 
his  wife,  with  the  request  that  she  pay  the  debts  of  the  estate  out  of 
the  proceeds  of  a  policy  of  life  insurance  made  payable  to  her,  and 
further  providing  that  "after  the  debts  are  paid  she  will  retain  the 
amount  of  the  estate  to  herself."    The  widow  qualified  as  one  of  the 
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executors  and  proceeded  to  pay  the  debts  out  of  the  proceeds  of  the 
insurance  policy. until  that  fund  was  exhausted.  The  widow,  fearing 
that  the  estate  would  prove  insolvent,  renounceit  the  provisions  of  the 
will  in  her  behalf  and  claimed  dower  in  all  the  realty,  and  the  estate 
having,  in  fact,  proved  insolvent,  and  the  widow  and  her  co-executors 
having  resigned  as  executors,  she  now  seeks  by  this  action  to  recover  of 
the  creditors  the  amount  of  insurance  money  paid  them,  upon  the  ground 
that  it  was  paid  under  the  belief  that  the  estate  would  be  perfectly 
solvent,  and  that  she  would  be  fully  indemnified  out  of  the  estate 
devised  to  her.  Held — That,  as  the  money  was  paid  under  a  plain  mis- 
take of  facts,  and  the  status  of  the  creditors  has  not  been  changed,  the 
widow  is  entitled  to  recover. 

JOHN  BENNETT  and  ROBERT  FLUTY  for  appellants. 

Appellant  having  received,  on  a  policy  of  insurance  on  the  life  of  her 
husband,  a  certain  amount  of  money,  and  believing  that  the  estate  was 
solvent  and  that  her  distributive  share  would  compensate  her.  allowed 
the  personal  representative  to  collect  and  pay  out  the  money  to  the 
creditors  of  the  decedent,  and  the  estate  proving  insolvent,  she  ts 
entitled  to  recover  from  creditors  of  the  decedent  to  whom  the  money 
was  distributed  the  amount  of  the  policy,  on  the  gronnd  that  it  was 
paid  under  a  mistake  of  fact.  (Gen.  Stat.,  chap.  39,  art.  2.  sec.  42; 
Lawson  v.  Hansborough,  10  B.  M..  147  ;  7  Kentucky  Law  Reporter, 
492.) 

ISAAC  N.  CARDWELL,  S.  P.  HOGG  and  ROBT.RIDDELL  for  appellees. 

Such  a  payment  out  of  the  insurance  money  entitled  appellant  to  be  sub- 
stituted to  the  rights  of  the  creditors  against  the  estate,  but  gave  no 
right  to  recover  of  the  creditors  the  amount  paid  them.  Such  moner 
*  received  by  the  personal  representative  and  by  him  paid  out  can  not  be 
recovere<l  as  the  money  of  appellant.  (Lawson  v.  Hansborough,  10  B. 
M.,  147  ;  Brooking  v.  Farmers'  Bank,  7  Ky.  L.  R  ,  492.^ 

JUDGE  PRVOR  DELivEREn  the  opinion  of  the  roi'RT. 

Harry  Moore,  of  the  county  of  Estill,  died,  leaviug  a 
will  that  was  admitted  to  probate  in  November,  1882, 
and  the  executors,  Mat.  Cockrill  and  Mrs.  Moore,  the 
widow,  qualified  as  such  on  the  same  day.  Prior  to  his 
death  he  had  obtained  a  policy  of  insurance  on  his  life 
for  five  thousand  dollars,  for  the  benefit  of  his  wife,  that 
was  collected  after  his  death  and  the  proceeds  paid  by 
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his  executors  to  the  creditors  of  the  estate.  The  devisor 
<ievised  the  whole  of  his  estate,  with  the  exception  of 
some  small  bequests,  to  his  wife  for  life,  subject  to  the 
payment  of  his  debts,  with  a  request  made  in  his  will 
that  his  wife  pay  the  creditors  out  of  the  proceeds  of  the 
life  policy,  as  she  could  retain  that  much  out  of  his 
estate.  When  the  executors  made  an  inventory  of  the 
estate  they  reported  the  amount  received  from  the  life 
policy  as  a  part  of  the  assets,  makang  the  personal  estate 
of  the  value  of  some  nine  thousand  dollars,  but  deduct- 
ing the  amount  of  the  policy  which,  when  collected, 
Amounted  to  near  seven  thousand  dollars,  and  there  was 
but  little  over  three  thousand  dollars  of  assets  that  passed 
to  the  executors.  They  began  at  once  to  pay  off  the 
<lebts,  and  using  the  money  derived  from  the  policy  of 
insurance  for  that  purpose  until  it  was  all  exhausted. 
The  testator  owned  a  very  large  landed  estate,  but  the 
widow,  fearing  that  the  estate  would  prove  insolvent, 
renounced  the  provisions  of  the  will  within  proper  time 
made  in  her  behalf,  and  claimed  dower  in  all  the  realty. 
After  that  was  done  she,  in  conjunction  with  her  co-exec- 
utor, filed  the  present  action  in  the  month  of  January, 
1884,  in  which  they  alleged  the  insufficiency  of  the  per- 
6onal  estate  to  pay  the  debts,  and  asked  for  the  sale  of  the 
land  for  that  purpose,  and  alleging  the  payment  by  the 
widow  of  this  insurance  money  in  discharge  of  the  debts, 
and  claiming  the  same  as  a  charge  against  the  estate; 
also  alleging  that  the  estate  would  be  ample  to  satisfy  all 
demands.  During  the  pending  of  the  action  the  widow 
and  Cockrill  both  resigned  their  trust,  and  Harris  was 
appointed  administrator  with  the  will  annexed,  and  sub- 
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Btituted  as  a  plaintiff.  It  was  at  that  time  ascertained 
that  the  estate  would  prove  insolvent,  and  the  widow, 
who  was  made  a  defendant  after  she  resigned  as  execu- 
trix, filed  an  answer  and  cross-petition  against  the  plaint- 
iSy  and  in  the  nature  of  an  original  action  against  the 
creditors,  claiming  to  recover  back  from  the  creditors  the 
amount  of  the  insurance  money  paid  them,  on  the  ground 
that  it  had  been  paid  under  the  belief  that  the  estate 
would  be  perfectly  solvent,  and  the  appellant,  the  widow, 
fully  indemnified  out  of  the  assets  or  the  realty  that  had 
been  devised  to  her.  That  the  money  was  paid  under  the 
belief  that  the  estate  was  ample  to  pay  all  creditors,  leav- 
ing a  considerable  estate  for  the  widow,  is  apparent  from 
the  facts.  The  creditors  resisted  the  recovery,  and  the 
Chancellor  below  held,  that  under  the  circumstances  she 
could  only  be  substituted  to  the  rights  of  the  creditors 
she  had  paid,  and  get  on  these  claims  with  the  other  credit- 
ors her  pro  rata  share  of  the  proceeds  of  the  estate.  The 
widow  claims  that  as  the  money  was  paid  under  a  plain 
mistake  of  facts,  she  ought  to  be  allowed  to  recover  it  back, 
The  statute  provides  that  when,  by  mistake,  one 
creditor  is  paid  more  than  his  proportion  of  the  assets, 
the  amount  overpaid  may  be  recovered  back  by  the 
personal  representative  (Gen.  Stats.,  chap.  39,  art.  2, 
sec.  42),  for  the  reason,  doubtless,  that  all  creditors  (if 
general  creditors)  standing  on  the  same  footing  are 
entitled  to  be  paid  alike,  and  all  they  can  claim,  or  have 
any  right  to  receive,  is  their  pro  rata  portion  of  the 
assets.  They  lose  nothing  when  they  receive  all  the 
estate  can  pay.  The  question  is,  does  this  statute  apply 
in  a  case  like  this,  or,  if  not,  is  there  any  rule  of  law  or 
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equity  that  will  give  the  relief  sought?  The  administra- 
tor who  qualified  when  the  widow  resigned  as  the  repre- 
sentative of  the  husband,  is  not  asking  that  the  creditors 
be  made  equal,  and  those  receiving  more  than  they  were 
entitled  to,  refund,  but  the  widow,  who  has  paid  this 
money  under  a  mistaken  belief  as  to  the  solvency  of  the 
estate,  is  asserting  her  right  to  the  relief,  on  the  ground 
of  a  payment,  by  mistake,  to  the  creditors  of  money  to 
which  they  were  not  entitled  either  in  law  or  equity. 
The  testator  and  his  personal  representatives,  the  widow 
being  one  of  them,  believed  that  the  estate  was  amply  suf- 
ficient to  pay  the  debts,  and  that  the  widow,  as  the  prin- 
cipal devisee,  would  be  fully  compensated  and  indemnified 
in  paying  her  own  money  to  satisfy  the  claims  of  cred- 
itors. Her  husband,  the  testator,  therefore,  says  to  his 
wife,  in  the  fourth  clause  of  his  will :  "  I  would  be  glad 
"  if  my  wife  would  pay  the  amount  of  my  life  policy, 
'*  that  will  be  going  to  her  at  my  death,  on  the  debts  of 
"  my  estate;  after  the  debts  are  paid  she  will  retain  the 
*'  amount  of  the  estate  to  herself."  The  personal  estate 
of  the  husband,  not  including  this  policy  on  his  life  for 
the  wife's  benefit,  only  amounted  to  about  three  thousand 
dollars,  but  the  widow  looking  to  the  landed  estate,  and 
having  no  doubt  as  to  its  solvency,  in  obedience  to  the 
wishes  of  her  husband  applied  the  insurance  money -to 
Avhich  she  was  entitled,  to  the  payment  ot  his  debts. 

Now,  what  equity  is  there  in  permitting  the  creditor 
to  retain  this  money  and  require  the  wife  to  lose  it? 
His  rights  have  not  been  affected  by  it  in  any  way  so  far 
as  this  record  shows.  He  has  lost  no  security  by  accept- 
ing this  money,  but  on  the  contrary,  as  said  in  argu- 
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ment,  the  debts  have  only  been  partially  paid,  and, 
therefore,  neither  the  creditor,  nor  the  surety  to  the  cred- 
itor, can  be  affected  by  it.  They  are  all  in  a  court  of 
equity  for  the  purposes  of  distribution,  and  when  each 
•creditor  gets  what  he  is  entitled  to  from  the  estate,  he  has 
tio  right  to  complain.  If  the  banks  or  other  creditors 
have  been  paid  in  full,  and  others  liable  on  the  paper  as 
surety  released,  it  would  present  a  different  state  of  case — 
the  widow,  causing  the  creditor  to  surrender  his  claim 
4ind  the  surety  upon  it,  would  have  to  bear  the  loss ;  but 
no  such  question  is  presented  here,  and  the  claim  of  the 
widow  to  relief,  it  seems  to  us,  can  not  be  questioned. 
This  money  was  paid  by  her  as  the  personal  representa- 
tive of  her  husband,  and  before  she  resigned  as  executrix. 
Now,  suppose  there  had  been  no  provision  in  the  will  as 
to  the  payment  of  this  life  policy  to  creditors,  and  the 
widow,  as  the  executrix  of  the  husband,  had  proceeded 
to  pay  these  debts,  can  there  be  any  doubt  that  under  the 
statute  she  could  have  recovered  the  money  back,  unless 
her  action  had  changed  the  status  of  the  creditor,  such 
ns  a  loss  of  other  security  ?  We  think  not ;  and  a  cred- 
itor who,  under  such  circumstances,  has  received  this 
money,  whether  in  full  or  partial  satisfaction  of  his  debt, 
«hould  be  compelled  to  refund,  and  required  to  take  of 
the  estate  his  pro  rata  portion  of  the  assets. 

The  judgment  below  is  therefore  reversed,  with  direc- 
tion to  grant  to  the  widow  the  relief  sought,  as  indicated 
in  this  opinion. 
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Powell,  &c.,  V.  Conn,  &c. 

APPEAL    FROM    LOUISVILLE   CHAN'CERY    COURT. 

1.  Slaves — Right   to  inherit. — A  slave  having  been  purchased  by  her 

mother,  who  was  a  free  woman,  the  natural  presumption  is  that  the 
mother  purchased  her  daughter  for  the  purpose  of  giving  her  the  same 
freedom  that  she  herself  enjoyed,  and  a  son  born  to  the  daughter  after 
she  was  thus  purchased  by  her  mother  having  been  treated  from  his 
birth  as  free,  the  presumption,  after  the  lapse  of  fifty  years,  is  that  his 
mother  was  legally  manumitted  by  her  mother,  and  that  he  was  bom 
free  and  entitled  to  inherit  from  bis  grandmother  at  her  death,  his 
mother  being  dead. 

2.  Sa.me. — The  statute  of  1866  conferring  the  right  of  inheritance  upon 

persons  who  had  been  slaves  prior  to  the  thirteenth  constitutional 
amendment  did  not  relate  back  and  entitle  such  persons  to  inherit 
jointly,  as  in  case  of  afterborn  children,  with  brothers  and  sisters,  who, 
having  been  born  free,  had,  prior  to  the  abolition  of  slavery,  inherited 
an  estate  which  their  brothers  and  sisters,  who  were  then  slaves,  would 
have  inherited  jointly  with  them  if  all  had  been  born  free. 

W.  W.  THUM  AND  BURTON  VANCE  for  appellants. 

I.  To  constitute  adverse  possession  against  a  co-tenant  there  must  be  an 
ouster,  and  the  adverse  holding  must  be  made  known  to  the  co-tenant. 
(Larman  v.  Huey's  Heirs,  13  B.  M.,  443;  Riggs  v.  Dooley,  7  B.  M.,  239; 
Gill  v.  Fauntleroy,  8  B.  M.,  186;  Young  v.  Adams,  14  B.  M.,  130;  Gos- 
som  V.  Donaldson,  18  B.  M.,280;  Wood  on  Limitation, sec.  266;  Thomas 
V.  Pickering,  13  Me.,  837;  Forward  v.  Dietz,  32  Pa.  St.,  69;  Gill,  Ac, 
V.  Dewitt,  &c.,  7  Ky.  Law  Rep.,  387.) 

Proof  of  notice  to  the  co-tenants  of  the  adverse  holding  must  be  of  a 
•clear  and  convincing  character.     (Glass  v.  Glass,  7  Ky.  Law  Rep.,  437.) 

The  taking  of  nil  the  profits  by  the  tenant  in  possession  is  not  suffi- 
•oient  to  indicate  adverse  holding.  (Higbee  v.  Rice,  5  Mass.,  851; 
Bolton  V.  HamiltMi,  2  W.  &  S.,  294;  Calhoun  v.  Cook,  9  Pa.  St.,  226; 
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Chambers  v.  Pleak,  6  Dana,  426;  2  Cruise's  IHgest,  318;*  1  Cruise's 
Digest,  858;  Starkie's  Evidence,  to1.2,  608-9.) 

Tlie  fact  that  the  tenant  in  possession  has  mortgaged  the  entire  prop- 
erty is  not  conclusiTe  of  adverse  claim.  (Wilson  v.  Calinshaw,  13  Pa. 
St.,  276;  Harmon  v.  Hannah,  9  Oratt.,  Va.,  14&;  Wood  od  Limitation, 
sec.  266.) 

The  mere  cutting  of  timber  does  net  constitute  an  ouster.  (Wood  on 
Limitation,  p.  660;  Harmon  v.  Gardiner  Hemp,  S.  C,  389;  MoPherson 
V.  Seguine,  3  Dev.,  N.  C,  163;  Wait  v.  Richardson,  33  Vt.,  190;  Booth 
V.  Adams,  11  Vt.,  166.) 

Payment  of  taxes  is  not  evidence  of  adverse  possession.  (69  Iowa, 
371.) 

Cases  in  which  evidence  was  not  sufficient  to  make  out  defense  of 
adverse  possession.  (Bryan  v.  City  of  East  St.  Louis,  12  111.  App., 
890;  Flock  v.  Wyatt,  49  Iowa,  467;  Barnes  v.  Byrne,  45  Iowa,  286;. 
Hume  V.  Long,  63  Iowa,  303;  Alexander  v.  Wheeler,  69  Ala.,  382.) 
2.  The  fact  that  appellants  were  slaves  at  the  time  the  descent  was  cast 
does  not  prevent  them  from  now  claiming  as  co-tenants.  The  fourteenth 
amendment  to  the  constitution  of  the  United  States  has  forever  done 
away  with  all  discrimination  against  the  colored  race  on  account  of 
their  color  or  race.  (Strander  v.  West  Virginia,  10  Otto,  303;  ear 
parte  Va.,  10  Otto,  339.) 

JOHN  S.  JACKMAN  for  appellees. 

1.  The  adverse  holding  by  Jake  from  the  death  of  his  grandmother  in  1862 
.  to  the  time  the  land  was  sold  and  conveyed  from  him  by  order  of  eoart 

in  1877,  and  the  continued  adverse  holding  on  the  part  of  the  subse- 
quent grantees,  making  in  all  more  than  thirty-three  years,  was  of 
such  notorious  character  that  even  though  the  appellants  be  placed  on 
the  footing  of  co-tenants  the  statute  is  bound  to  prevail.  Proof  of 
actual  notice  to  appellants  of  the  adverse  holding  was  not  necessary  to 
enable  appellees  to  avail  themselves  of  the  plea  of  limitation.  (Farrow 
V.  Edmundson,  .4  B.  Mon.,  606;  Riggs  v.  Dooley,  7  B.  Mon.,  239; 
Russell's  Heirs  v.  Mark's  Heirs,  8  Met.,  46.) 

2.  Jake  testifies  that  he  was  holding  the  land  for  himself  and  the  other 

heirs,  but  this  claim  was  never  made  by  him  until  the  land  was  sold, 
and  the  exceptions  to  his  deposition  should  have  been  sustained  as  to 
these  statements.  He  had  no  right  to  defame  the  title  which  he  had 
always  claimed.  (Stemmons  v.  Duncan,  9  B.  Mon.,  361 ;  Gatliff  v.  Rose, 
8  B.  Mon.,  632;  Merriwether  v.  Herran,  8  B.  Mon.,  167;  Ring  v.  Gray» 
6B.  Mon.,  371.) 

3.  The  proof  of  heirship  is  not  of  such  convincing  character  as  to  justify 

the  property  rights  of  third  and  innocent  parties  being  disturbed  at 
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this  late  date.     The  burden  was  upon  appellants  of  showing  not  only 
descent,  but  descent  from  those  capable  of  inheriting. 
4.  The  effect  of  the  amendments  to  the  constitution  of  the  United  States 
and  of  the  statute  of  1866  was  not  retroactive. 

JUDGE  BENNETT  delivered  the  opinion  of  thk  court. 

The  appellee,  Conn,  being  in  the  possession  of  the  sixty- 
two-acre  tract  of  land  in  controversy,  and  claiming  to  be 
the  owner  of  it,  brought  this  action,  in  conjunction  with 
James  Williamson,  his  vendor,  against  Jacob  Coleman,  a 
colored  man,  and  the  unknown  heirs  of  Lydia  Hayburn, 
all  colored,  to  quiet  the  appellee's  title  to  said  land.  The 
appellants,  claiming  to  be  the  heirs  of  Lydia  Hayburn, 
upon  their  petition  were  made  defendants  to  said  action, 
and  claimed  to  be  the  owners  of  said  land,  except  one- 
fourth,  which  belonged  to  Jacob  Coleman.  The  entire 
tract  was  sold  at  commissioner's  sale  as  the  property  of 
Jacob  Coleman,  and  was  purchased  by  the  appellee, 
Williamson,  who  sold  the  same  to  the  appellee.  Conn. 

Lydia  Hayburn  was  at  one  time  a  slave,  but  she,  in 
some  way,  not  explained  by  the  record,  obtained  her  free- 
dom. As  far  back  as  1839  she  was  a  free  woman,  and 
evidently  had  been  free  several  years.  At  said  date  she 
owned  the  tract  of  land  in  controversy ;  also  at  said  date 
she  had  had  only  two  children,  girls,  Rachel  and  Annie, 
who  were  born  slaves;  that  prior  to  said  date  she  had 
purchased  both  of  said  children ;  that  Rachel  (who  died 
prior  to  1839),  after  she  was  purchased  by  her  mother, 
gave  birth  to  Jacob  Coleman ;  she  also  gave  birth  to  a 
daughter,  and  she  died  leaving  bastard  children,  one  of 
whom  is  a  claimant  of  one-fourth  of  the  land  in  contro- 
versy, but  by  reason  of  the  stain  of  bastardy,  Jacob 
Coleman  being   legitimate,  he  can  not  recover  in   this 
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Payment  of  taxes  is  not    'a    v    %,  ¥. 

Cases  in  which  evide;.  1  |,  i    ^  .  tiej, 
adverse  possession.     (  ^  ^  §     v  *' 
890;  Flock  v.  Wyatt^.  t\    ^   ^ 

Hume  v.  Long,  63  I**^/  C  ^  •      ^ntr/i  Kii4k 

2.  The  fact  that  appeV >  \  |  >  -^»»'«  ^*^'  ""*'' 

does  not  prevent '/(  ^  '  »va8  purchased  by  her 

amendment  to||   "  ^    ^^^.^  ^^^  ^^^  ^^j^  j^^, 

away  with  ai)>  ^  ' 

their  color  r  ;  •  be  slaves  Until  freed  by  the 

parte \fi..ij  aal  amendment;    also,  it  is  estab- 

JOHN  s.  JA  '  cjight   of  the    evidence  that  Rachel's 

1.  Theadvf  >orn  and  died  in  slavery;  also,  it  is  con- 

*^  ^^^         Jacob  Coleman  was  born  after  his  mother 

in  1         . 

qu      biased  by  her  mother,  and  he  was  from  his  birth 
•''  agnized  as  free.     But  it  is  said  that  his  mother  waa 
slave  of  her  mother,  consequently  he  was  not  bom 
Je,  nor  did  he  obtain  his  freedom  until  freed  by  the 
^iiirteenth  constitutional  amendment,  therefore  he  could 
not  acquire  title,  by  inheritance,  to  said  land,  nor  was  he 
capable  of  holding  possession  of  it  in  his  own  right  until 
he. was   freed   by  the  thirteenth   constitutional  amend- 
ment, and  empowered  to  inherit  by  the  statute  ot  1866, 
at  which  time  the  appellants  were  also  treed  and  rendered 
capable  of  inheriting  said  land  jointly  with  Jacob,  and 
his  possession  of  the  land  was  their  possession.     We  do 
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•  #.    v^^^  'oposition  that  Jacob  was  not  born 

>  %^        %  \  *  ^j.  had  the  legal  right  to  purchase 

^  '*'^'^)v        "  *  ^y  ^  writing,  give  his  mother 


't^.  -^^ 


-ife,  .'^^/*<-  ^mption  is,  that  the  mother 

'->  ^    %^  ^se  her  for  the  purpose 

>^.  '•^^       ^^^  \'^  ?^^®   ^®^  ^^^  same 

''^..       "^v  .oob  from  his  birth 

<i^^  ''"^  xie  public  and  the  lawj 

*-,    "^^  lie  presumption  is,  after  the 

^  ,  that  Jacob's  mother  was  legally 

mother,  and  that  Jacob  was,  in  law 
^rn  free,  and  entitled  to  inherit  the  land 
grandmother  •at  her  death,  which  occurred  in 
.,  at  which  time  the  appellants,  or  the  persons  through 
vvl^om  they  claim,  were  all  in  slavery,  and  were  not  capa- 
\)\.«  of  inheriting  or  holding  any  part  of  the  estate;  and 
Jacob  being  the  only  person  capable  of  inheriting,  took 
tlie  title  to  the  entire  estate  at  the  death  of  his  grand- 
mother, which  occurred  in  1852.      It  is  clear,  from  the 
proof,  that  he,  at  the  death  of  his  grandmother,  took  the 
possession  ot  the  entire  tract  of  land,  and  held  it  in  his 
own  right  until  it  was  sold  from  him  by  the  court's  com- 
missioner.    At  the  time  that  the  inheritance  was  cast 
upon  Jacob  the  appellants  were  property,  and  not  capa- 
ble of  inheriting  or  holding  estate ;  by  the  laws  then  in 
force  they  were  doomed  to  perpetual  bondage,  and  the 
inheritance   was   cast  upon   Jacob   without,  as  it  then 
appeared,  a  possibility  of  the  appellants  ever  becoming 
co-heirs  with  him.     Unlike  a  child  being  born  after  the 
death  of  its  father,  whose  right  of  inheritance   relates 
back  to  the  death  of  its  father,  the  appellants  were  posi- 


Digitized  by  VjOOQ IC 


694  KENTUCKY  REPORTS.  [Vol.  88. 


Powell,  &c.,  V.  Conn,  &c. 


tively  denied  the  right  to  share  the  property  with  Jacob. 
They  themselves  were  property,  and  had  no  inheritable 
blood  whatever.  Jacob  could  not,  if  he  would,  have 
cast  any  part  of  his  inheritance  upon  them.  Their 
unexpected  freedom  years  afterward,  and  the  statute 
of  the  State  giving  them  the  right  to  inherit,  did  not 
and  could  not  have  the  eftect  of  relating  back  to  the 
time  that  Jacob  acquired  this  property  by  inheritance 
from  his  grandmother.  Unlike  the  case  of  an  afterborn 
child,  whose  right  the  then  living  children  take  subject 
to,  Jacob  was  the  sole  heir  to  this  estate,  and  under  the 
law  as  it  then  was  the  appellants,  though  living,  had  no 
legal  parentage,  no  inheritable  blood,  '  and  could  not 
inherit,  with  him,  any  part  of  the  estate.  The  title 
vebted  in  him  absolutely.  No  defeasance  whatever, 
directly,  indirectly  or  remotely,  attached  to  the  estate 
on  behalf  of  the  appellants.  The  title  was  not  cast  upon 
him  with  a  view  even  to  the  possibility  of  the  appellants 
ever  becoming  co-heirs  with  him.  Tbey  were  positively 
and  irrevocably,  as  the  law  then  stood,  excluded  from  the 
right  of  inheritance.  Therefore,  their  right  under  the 
statute  of  1866  to  inherit  can  not  constitutionally  relate 
back  to  the  death  of  Lydia  Hayburn,  so  as  to*  reach  this 
property,  the  absolute  and  unconditional  title  to  which 
was,  at  the  time,  in  Jacob. 
The  judgment  is  affirmed. 
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Cas«  107— petition  EQUITY— June  18.       ' 

Helvenstine  v.  Yantis,  County  Judge. 

APPEAL    FROM    FLEMING    CIRCUIT   COURT. 

1.  Title  of  act  of  lbgtslatueb.— An  act,  entitled  "An  act  to  prohibit 

the  sale  of  spirituous,  vinous  and  malt  liquors  in  the  county  of  Flem- 
ing," fixed  a  penalty  for  a  Tiolation  of  its  proyisions,  which  it  provided 
might  be  recovered  by  a  proceeding  before  the  county  judge.  Held — 
^hat  the  subject  of  the  act  is  sufficiently  expressed  in  the  title. 

2.  Trial  by  six  juROEs.^The  act  of  February  11,  1880,  providing   that 

juries  in  certain  courts  may  consist  of  only  six  men,  does  not  include 
^  the  county  court,  and,  therefore,  the  county  judge  erred  in   forcing 

appellant  to  try  with  six  jurors;  but  as  the  error  was  judicial,  and 
entitled  appellant  to  an  appeal  to  the  circuit  court,  where  the  error 
would  have  been  remedied  by  giving  appellant  the  benefit  of  a  trial  by 
twelve  jurors,  the  judgment  of  the  county  court  will  not  be  treated  as 
void  in  this  proceeding  to  enjoin  the  issual  of  an  execution  upon  a 
replevin  bond  executed  in  satisfaction  of  the  judgment. 

CASSIDY  &  McCartney  for  appellants. 

1.  An  inferior  court  having  no  jurisdiction  to  grant  an  injunction  to  stay 

proceedings  on  a  judgment  is  not  affected  by  section  285  of  Civil  Code 
requiring  that  such  injunction  shall  be  issued  only  by  the  court  render- 
ing the  judgment.     (Criminal  Code,  sec.  18,  sub-sees.  6  and  6.) 

2.  An  act  of  the   legislature  to  prohibit  the  sale  of  liquor  in  a  certain 

county,  which  fixes  a  penalty  of  from  one  hundred  dollars  to  three 

hundred  dollars  to  be  recovered  by  proceedings  before  the  county  judge, 

is  unconstitutional.     (Constitution  of  Kentucky,  art.  2,  sec.  37;   Jones 

V.  Thompson,  12  Bush,  894.) 
8.  The  act  providing  for  trial  by  a  jury  of  six  in  justices',  police,  city  and 

quarterly  courts  applies  only  to  civil   oases,  and  is  unconstitutional 

when  further  extended  to  apply  to  penal  or  criminal  cases.     (Gen.  St., 

822;  Constitution  of  Kentucky,  art.  18,  sec.  8.) 
4.   An  order  not  signed  by  the  presiding  judge  is  void,  and  being  void  there 

was  no  right  of  appeal.     (Raymond   v.   Smith,   1    Met.,  67;   Rule  v. 

Hayden,  3  B.  M.,  319;  Commonwealth  for,  &c.,  v.  Morrison,  4  Bibb., 

386;  Hynes  v.  Oldham,  3  Mon.,  267.) 

W.   A.  SUDDUTH  and  J.  H.  POWER  for  appelleb. 
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Helvenstine  v.  Yantis,  County  Judge. 
JUDGE  BENNETT  delivered  thk  opinion  of  the  couet. 

The  appellant  was  proceeded  against  by  the  county 
judge  of  Fleming  county  for  violating  the  provisions  of 
the  local  option  law,  passed  by  the  legislature  for  said 
county,  and  adopted  by  it,  and  a  jury  composed  of  six 
jurors  found  him  guilty  of  the  charge,  and  fixed  his  pun- 
ishment at  a  fine  of  one  hundred  dollars,  upon  which 
the  county  judge  rendered  judgment,  upon  which  exe- 
cution was  issued  and  which  was  replevied,  and  this 
suit  was  brought  to  enjoin  the  issual  of  an  execution  on 
•the  replevin  bond.  The  Chancellor  having  sustained  a 
demurrer  to  the  petition,  the  appellant  has  appealed  to 
this  court. 

The  appellant's  first  contention  is,  that  that  part  of 
the  act  that  allows  the  county  judge  to  proceed  against 
violators  of  the  act,  and  fine  them  not  less  than  one  hun- 
dred nor  more  than  three  hundred  dollars,  is  unconstitu- 
tional, for  the  reason  that  it  is  not  embraced  by  the  title 
of  the  act.  The  title  is :  "  An  act  to  prohibit  the  sale  of 
spirituous,  vinous  and  malt  liquors  in  the  county  of 
Fleming."  The  act  proceeds  to  prohibit,  if  so  voted  by 
the  county,  the  sale  of  the  liquors  mentioned  in  the  title^ 
and  to  provide  penalties  for  violations  of  its  provisions. 
The  fourth  section  provides,  that  for  a  violation  of  the 
first  section,  the  violator  shall  be  subject  to  a  fine  of  not 
less  than  one  hundred  nor  exceeding  three  hundred  dol- 
lars, "to  be  recovered  by  an  indictment  of  a  grand  jury,. 
"  or  by  a  proceeding  before  the  county  judge,  in  the 
"  name  of  the  Commonwealth,  after  five  days'  notice,  the 
"  accused,  if  he  desires  it,  to  be  entitled  to  a  trial  by 
''jury."     The  object  of  the  act  is  to  prohibit  the  sale  of 
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Helvenstine  V.  Yantis,  County  J  udge. 

"  liquors  "  in  Fleming  county,  and  to  make  it  effective 
by  providing  penalties  for  its  violation,  and  authorizing 
certain  courts  to  impose  these  penalties.  Penalties  are 
essential  to  the  enforcement  of  this  act,  and  are  not,  in 
any  sense,  a  subject  different  from,  or  in  addition  to,  that 
expressed  in  the  title ;  they  are  the  life  of  the  act,  with- 
out which  the  act  would  be  entirely  non-effective. 

The  second  contention  is,  that  the  appellant,  notwith- 
standing his  objection,  was  tried  by  six  instead  of  twelve 
jurors.  The  act  of  the  11th  of  February,  1880,  provides  : 
"  That  juries  in  justices',  police,  and  quarterly  courts  may 
consist  of  six  men,"  etc.  This  act  names  the  courts  in 
which  the  jury  may  consist  of  only  six  men.  These 
courts  are  distinct  and  separate  courts  from  county 
courts,  and  the  authority  given  them,  as  it  is,  by  name,, 
does  not  embrace  county  courts.  Therefore,  the  county 
judge  erred  in  forcing  the  appellant  to  try  with  six  jurors, 
but  the  error  was  judicial,  and  entitled  the  appellant, 
under  section  362,  of  the  Criminal  Code,  to  an  appeal  to- 
the  circuit  court,  where  the  case  would  be  tried  de  novo. 
If  it  be  conceded  that  the  error  rendered  the  verdict  and 
judgment  void,  instead  of  merely  erroneous,  nevertheless 
it  was  a  judicial  error,  that  the  appellant  could  have  cor- 
rected by  an  appeal  to  the  circuit  court,  where  the  case 
would  have  stood  for  trial,  de  novo^  by  twelve  jurors. 
The  error  consisted  in  denying  the  appellant  the  right  to 
have  his  case  tried  by  twelve  jurors  instead  of  six.  This 
error,  by  an  appeal  to  the  circuit  court,  would  have  been 
remedied  by  giving  the  appellant  the  benefit  of  a  trial  by 
twelve  jurors. 

The  judgment  is  aflirmed. 
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ACCOUNT  BOOKS— 

As  to  right  to  right  to  rule  to  lequire  production  of— See  Evi- 
dence, 8,  4. 
ACQUIESCENCE— 

In  partition  of  land  for  many  years— See  Pabtitiok, 

ACTIONS— 

See  Parties  to  Actions. 

For  debts  not  due— See  Attachments,  3;  Judgments,  6. 

Forms  of  action  abolished— See  Pleading,  4. 

To  recover  taxes — See  Taxation,  19. 

Suit  against  wrong  party — amendment  of  petition  after  statute 

of  limitations  has  fully  run — See  Limitation,  1. 
Contract  by  railroad  company  to  make  crossing  as  part  of  con- 
sideration for  conveyance  of  strip  of  land — right  of  action  for 
breach  of  contract  did  not  pass  to  one  to  whom  grantor  sold 
remainder  of  his  land^See  Railroads,  8. 
ACTIONS  TO  QUIET  TITLE— 

See  Estoppel,  2. 
Any  person,  having  the  legal  title  and  possession  of  lands,  may  bring  an 
action  in  equity  in  the  circuit  court  of  the  county  where  the  land, 
or  some  part  of  it,  may  lie,  against  any  person  setting  up  a  claim 
thereto,  for  the  purpose  of  establishing  and  quieting  his  title  to  the 
land,  and  all  of  the  adverse  claimants,  whether  by  independent 
titles  or  not,  may  be  joined  as  defendants.    Kincaid,  Ac,  v.  Mc- 

♦     Gowan,  &c 92 

ADMINISTRATORS— 

See  Executors  and  Administrators. 
ADVERSE  POSSESSION  — 
See  Lis  Pendens. 

Passwatb. 
May  authorize  verdict  for  plaintiff  in  ejectment— See   Eject^ 
ment,  2. 

AFFIDAVITS— 

See  Attachments,  1,  2. 
Guardian  ad  litem. 
AGENTS— 

See  Principal  and  Agent. 
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ALLEGATION  AND  PROOF— 

As  to  variance — See  Indictment,  1. 

APPEALS— 

See  Costs. 

Final  Order. 

Prejudicial  Errors. 
As  to   right  of   appeal   from  judgment  of   county  court— Sec 
Juries. 

1.  As  no  exception  was  taken  at  the  time  to  the  action  of  the  court  in 

allowing  a  Jury  to  separate,  and  the  question  was  first  presented  in 
the  motion  for  a  new  trial,  this  court  can  not  consider  it.  Wilker- 
son  V.  Commonwealth 29 

2.  This  court  will  presume,  unless  the  contrary  appears,  that  the  lower 

court  committed  no  error  in  its  instructions  to  the  jury,  and,  there- 
fore, that  pleadings  not  copied  into  the  record,  but  which  were 
before  the  lower  court,  authorized  the  instructions  given.  Licking 
Rolling  Mill  Co.  V.  Fischer,  &c '.  •.   .   .176 

3.  As  the  appellee's  claim  was  not  sufficient  to  give  this  court  jurisdiction 

of  the  appeal,  it  is  a  serious  question  whether  a  counter-claim  of 
$4,000  pleaded  by  appellant,  which  there  was  no  evidence  whatever 
tending  to  prove,  is  sufficient  to  give  this  court  jurisdiction  of  the 
whole  case,  but  as  the  court  is  not  now  ready  to  pass  on  the  queji- 
tion,  it  will  not  deny  the  appellant  a  hearing.    Idem 17»> 

4.  The  Court  of  Appeals  has  jurisdiction  where  either  the  legal  or  equita- 

ble title  to  land  is  involved,  however  small  the  interest.    Hughes  v. 

Swope 264 

6.  A  purchaser  at  decretal  sale  is  at  once  vested  with  the  equitable  title, 
and  is  not  merely  a  preferred  bidder.  Therefore,  the  Court  of  Ap- 
peals has  jurisdiction  of  an  appeal  by  a  purchaser  from  a  judgment 
setting  aside  the  sale  at  which  he  purchased,  although  his  bid  was 
less  than  one  hundred  dollars.     Idem 264 

6.  Where  an  appeal  has  been  heard  in  the  Superior  Court  on  its  merits, 

and  certified  to  this  court  as  invr)lving  a  novel  and  important  ques- 
tion, mere  rules  of  practice  not  taken  advantage  of  in  the  Superior 
Court,  will  not  be  considered  here,  whether  the  appeal  was  granted 
at  the  instance  of  the  appellant  or  the  appellee. 

This  appeal  was  heard  in  the  Superior  Court  on  its  merits,  and, 
upon  appellant's  motion,  was  certified  to  this  court  as  involving  a 
novel  and  important  question.  No  question  was  made  in  the  Supe- 
rior Court  as  to  the  bill  of  exceptions  or  the  motion  for  a  new  trial. 
It  is  insisted  in  this  court,  for  the  first  time,  that  the  motion  for  a 
new  trial  was  not  made  in  time,  and  that  the  bill  of  exceptions  can 
not  be  considered  because  filed  in  vacation.  ^4;^^ That  these 
questions  will  not  now  be  considered.    Frazier  v.  Clark,  Ac.  .   .  260 

7.  The  Superior  Court  reversed  a  judgment  in  favor  of  the  defendant,  and 
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APPEALS— Continued. 

remanded  the  cause  for  further  proceedings.  Upon  another  tridl 
the  circuit  court,  following  the  law  as  laid  down  by  the  Superior 
Court,  rendered  judgment  for  plaintiff,  and  upon  a  second  appeal 
the  Superior  Court  affirmed  the  judgment  and  granted  an  appeal  to 
this  court.  Held — That  the  Superior  Court  having  complete  jur's- 
diction  of  the  first  appeal,  and  no  appeal  being  then  granted  to  this 
court,  this  court  can  not  now  reverse  a  judgment  following  the 
mandate  of  the  Superior  Court,  even  if  it  differs  from  the  conclu- 
sions reached  by  that  court.     Adams  Express  Co.  v.  Hoeing  .   .  873 

8.  An  error  of  $6  in  the  amount  of  the  judgment  is  too  small  to  authorize 

a  reversal.    German  Ins.  Co.  v.  Landram 488 

9.  In  an  action  brought  by  the  board  of  managers  of  a  corporation  in  the 

name  of  the  corporation,  a  new  board  of  managers,  claiming  to 
have  been  legally  elected  since  the  institution  of  the  action,  en- 
tered a  motion  to  dismiss  the  action.  The  court  sustained  the 
motion  over  the  objection  of  the  old  board,  which  denied  the 
legality  of  the  election  of  the  new  board.  Thereupon  the  old 
board,  on  behalf  of  the  plaintiff,  entered  a  motion  for  an  appeal, 
which  the  court  refused  to  grant.  Held — That  the  court  should 
have  granted  the  appeal,  so  that  this  court  may  finally  decide 
which  of  the  two  boards  is  the  legally  constituted  board.  Louis- 
ville Industrial  School  of  Reform  v.  City  of  Louisville  ....  584 

10.  This  court,  having  the  right  to  revise  the  judgment  of  the  lower  court, 

can  not  be  ousted  of  its  jurisdiction  by  an  error  of  that  court  in 
denying  to  the  plaintiff^  an  appeal,  to  which  it  was  entitled  as  a 
matter  of  right.  Therefore  this  court  has  the  power  to  order  the 
judge  of  the  lower  court  to  grant  an  appeal.    IcUm 585 

APPEALS  TO  CIRCUIT  COURTS— 

See  Juries. 
In  condemnation  proceedings  there  can  be  no  amendment  of  statement  in 
circuit  court— ^'ee  Eminent  Domain,  2. 

Upon  appeal  to  the  circuit  court  from  an  order  of  the  county 
court  discontinuing  a  road,  the  jurisdiction  of  the  circuit  court  is 
appellate  only,  and  if  it  appears  that  evidence  was  heard  in  the 
the  county  court  the  appeal  will  be  dismissed  in  the  absence  of  a 
bill  of  evidence.    Crittenden  County  Court  v.  Shanks 476 

ARREST— 

1.  When  a  public  offense  is  committed  within  the  hearing  of  a  peace 
officer,  and  when  he  is  so  near  that  he  can  not  be  mistaken  as  to 
the  offender,  it  is  committed  within  his  presence  within  the  mean- 
ing of  the  provision  of  the  Code  authorizing  a  ]>eace  officer  to 
make  an  arrest  without  a  warrant  "  when  a  public  ofl^ense  is  com- 
mitted in  his  presence."     Dilger  v.  Commonwealth 550 
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ARREST— Continued. 

2.  Where  an  officer  is  attempting  to  make  an  arrest  for  felony  he  may  use 
such  force  as  is  necessary  to  capture  the  felon,  even  to  killing  him 
'  when  in  flight.  But  where  it  is  a  misdemeanor  for  which  the  arrest 
is  attempted  to  be  made,  the  officer  can  not  kill  the  offender  unless 
he  is  resisting  to  such  an  extent  as  to  place  the  officer  in  danger  of 
loss  of  life  or  great  bodily  harm. 

The  instructions  in  this  case,  considered  as  a  whole,  conform  to 
this  view  of  the  law.     Dilger  v.  Commonwealth 661 

8.  Where  an  officer,  in  attempting  to  make  an  arrest,  is  killed  by  one 
knowing  him  to  be  an  officer,  it  is  murder,  although  the  doer  may 
not  have  any  particular  malice.  Therefore  it  was  not  necessary,  in 
this  case,  that  the  jury  should  be  told  that  the  killing  must  have 
been  malicious.     Idem 661 

ASSIGNMENT— 

See  Bills  and  Notes,  2,  8. 

ASSIGNMENTS  FOR  CREDITORS— 

As  to  assignor's  right  to  homestead — ^See  Homestead,  6. 
The  fact  that  a  debtor,  prior  to  the  making  of  an  assignment  for  the  ben- 
efit of  creditors,  concealed  a  part  of  his  property  for  the  fraudulent 
purpose  of  selling  it  and  using  the  proceeds  to  effect  a  compromise 
with  his  creditors,  invalidated  the  assignment.  Eleine,  Timberman 
&  Co.  V.  Nie,  &c 642 

ATTACHMENTS— 

See  Bankruptcy,  1,  2. 

Fraudulent  Conveyances. 

1.  The  affidavit  for  an  attachment  may  be  made  by  the  plaintiff's  attorney 

when  the  plaintiff  is  absent  from  the  county,  and  if  the  petition 
sets  forth  the  grounds  of  attachment,  the  attorney's  verification  of 
the  petition  is  a  sufficient  affidavit.  He  thereby  makes  the  state- 
ment of  the  client  hi&  own  affidavit.     Clark  v.  Miller 108 

2.  The  statement:    "He  says  statements  in  the   foregoing   petition   are 

true,"  is  a  sufficient  verification  to  authorize  an  attachment,  being 
a  substantial  compliance  with  the  statute.  It  is  manifest  that  the 
omission  of  the  word  "  the "  was  a  mere  oversight  of  the  drafts- 
man.    Idem 108 

8.  An  attachment  granted  and  issued  by  the  clerk  was  void  to  the  extent 
that  it  included  a  debt  not  due,  and  the  attachment  was  to  that 
extent  properly  discharged,  the  clerk  having  no  power,  prior  to 
the  amendment  of  April  6,  1888,  to  section  288  of  the  Code,  to 
grant  an  attachment  for  a  debt  not  due.  Kleine,  Timberman  & 
Co.  V.  Nie,  &c 642 

4.  The  county  judge  having  directed  the  clerk  to  issue  an  attachment  for 
a  debt  not  due,  upon  the  execution  of  the  proper  bond,  an  attach- 
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ATTACHMENTS— Continued. 

ment  issued  by  the  clerk  without  bond  having  been  executed  was 
Toid.  A  bond  executed  prior  to  the  order  of  the  county  judge,  and 
including  the  debt  not  due  with  debts  that  were  due,  was  not  suffi* 
cient  to  give  validity  to  the  attachment.    Idem 643 

6.  An  order  of  the  county  judge  directing  an  attachment  to  issue  for  the 
amount  claimed  in  the  petition,  without  specifying  the  amount,  was 
sufficient.     Idem 54S 

ATTORNEY  AND  CLIENT— 

As  to  when  attorney  may  make  affidavit  for  client — See  Attach- 
MBNTR,  1;  Guardian  ad  litem. 

When  a  plaintiff,  in  good  faith,  dismisses  his  action,  whether  in  contract 
or  tort,  receiving  nothing  from  the  defendant,  the  attorney  for 
the  plaintiff  has  no  lien  for  his  fee,  and,  therefore,  must  look  to 
the  plaintiff  and  not  the  defendant.  Bowe,  Ex'r,  Ac,  v.  Fogle, 
&c 105^ 

AUDITOR'S  AGENT— 
See  Taxation,  4. 

ballot- 
As  to  validity  of  statute  providing  for  election  by  secret  ballot — 
See  Constitutional  Law,  4-7. 
BANKRUPTCY— 

1.  Under  the  bankrupt  law,  if  an  attachment  from  the  State  court  was 

levied  as  many  as  four  months  before  the  filing  of  the  petition  in 
bankruptcy,  the  lien  created  by  such  levy  continued,  notwithstand- 
ing the  filing  of  the  petition  in  bankruptcy.  Starks,  &c.,  v.  Curd, 
Ac 164 

2.  If  a  creditor  of  the  bankrupt  had  a  lien  by  attachment  or  otherwise 

for  the  security  of  his  debt,  and  he  filed  his  debt  in  the  bankrupt 
court,  and  asked  that  it  bo  allowed  and  pro-rated  as  an  unsecured 
claim,  without  apprising  the  assignee  of  the  existence  of  his  lien 
he  thereby  waived  his  lien.  But  this  waiver  was  for  the  benefit  of 
the  assignee  as  a  trustee  for  creditors,  and  not  for  the  benefit  of  the 
bankrupt;  and  if  the  assignee  chose  to  waive  his  right  to  the  at* 
tached  property  by  failing  to  appear  and  assert  it,  the  attaching- 
creditor  had  the  right  to  enforce  his  lien,  which  the  court  properly 
allowed  him  to  do  in  this  case.     Idem 164 

8.  Where  the  debtor,  prior  to  the  bankrupt  proceedings,  had  executed 
conveyances  with  the  design  to  defraud  his  creditors,  the  title  to 
the  property  thus  conveyed  passed  to  the  assignee  in  bankruptcy 
for  the  benefit  of  creditors,  as  if  no  such  conveyances  had  ever 
been  executed.     Idem 164 

BAR— 

See  Former  Acquittal. 
Res  Adjudicata. 
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Bigamy.     Building  Contracts. 

BIGAMY— 

See  Indictmbnt,  4. 

BILLS  AND  NOTES— 

Novation  by  change  of  parties  not  a  payment  of  usury — See 
Usury,  2. 

As  to  personal  liability  of  directors  of  corporation  on  note  ex- 
ecuted by  them — See  Oorporations,  5. 

1.  Where  a  promissory  note  signed  by  two  obligors  reads ;  "  We  promise 

to  pay  to  the  order  of  myself"  &c.,  extrinsic  evidence  is  competent 
to  show  which  of  the  two  obligors  was  intended  as  the  payee. 
Jenkins  v.  Bass 397 

2.  Where  a  promissory  note  is  made  payable  to  one  of  two  obligors  the 

other  obligor  is  bound  thereon  to  the  payee;  and  if  the  payee 
indorses  the  note  to  a  third  person,  both  obligors  are  bound  thereon 
to  the  indorsee.     Idem 397 

3.  Under  our  statute  a  person  who  makes  a  promissory  note  payable  to 

himself  may  become  bound  thereon  to  another  person  by  writing 
his  name  on  the  back  of  the  note  and  delivering  it  to  such  person. 
Idem 397 

4.  A  promissory  note,  if  genuine,  is  prima,  facie  evidence  of  a  considera- 

tion.   Andrews  v.  Hayden's  Adm'r 466 

BILLS  OP  EXCEPTIONS— 

Irregularity  in  filing  waived  by  not  making  objection  in  Superior 

Court — See  Appeals,  6. 
As  to  necessity  for  in   road  cases — See  Appeals  to  Oibcuit 
Courts. 

BODILY  HEIRS— 

Construed  to  mean  ••  children  " — See  Devise,  2. 

BONDS— 

Sufficiency  of  bond  executed  by  trust  company  as  guardian  with- 
out personal  security — See  Sales  op  Infants'  Real  Estate, 
4;  Constitutional  Law,  1. 

As  to  municipal  bonds— See  Municipal  CorporationSi  1,  2. 

As  to  right  of  action  on  injunction  bond — See  Injunctions. 

BRIDGES— 

State  Legislature   may  authorize  building  of  across  navigable 

stream — See  Navigation. 
As  to  construction  of  contract  for  building  of— See  Contracts, 

1-12. 
As  to  appropriations  for  by  county  court — See  Counties,  1. 

BUILDING  CONTRACTS— 

See  Contracts,  1-12. 
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BUILDING  AND  LOAN  ASSOCIATIONS— 

The  provision  in  the  charter  of  a  building  and  loan  association  that  **  no 
dues,  premiums,  interest  or  fines  that  may  accrue  to  the  association 
in  accordance  with  its  charter,  shall  be  deemed  usurious,  and  the 
same  be  collected  as  other  debts/'  is  partial  legislation,  and,  there- 
fore, unconstitutional,  in  so  far  as  it  authorizes  the  recovery  of 
more  than  the  legal  rate  of  interest  upon  money  loaned. 

In  this  action  by  appellant  (the  charter  of  which  contains  such  a 
provision)  against  appellee,  one  of  its  members,  to  recover  money 
lent,  it  is  entitled  to  recover  only  the  amount  lent  with  the  legal 
rate  of  interest,  and  not  the  amount  authorized  by  its  charter  in  the 
way  of  premiums,  fines,  etc.,  which  would  amount  to  many  times 
the  legal  rate  of  interest.  Henderson  Building  and  Loan  Associa- 
tion V.  Johnson,  &c 191 

BURDEN  OF  PROOF— 

As  to  validity  of  statute  casting  burden  upon  accused — See  Crim- 
inal Law,  12,  18. 

CARRIERS— 

See  Railroads. 
CASES  OVERRULED— 

See  Oyerruled  Cases. 
CAVEAT— 

1.  The  filing  of  a  caveat  with  the  Register  of  the  Land  Ofilce  is  to  pre- 

vent that  officer  from  issuing  a  patent  for  vacant  and  unappropri- 
ated land;  and  as  the  plaintiffs  in  this  case  rely  upon  a  patent 
issued  by  the  Commonwealth  as  the  foundation  of  their  title  tx> 
the  land  in  controversy,  the  land  was  not  vacant  or  unappropri- 
ated, and,  therefore,  they  had  no  right  to  enter  a  caveat,  and  the 
circuit  court  no  jurisdiction  to  try  it,  and  the  proceeding  on  it 
should  have  been  dismissed.  But  the  case  having  been  tried  by  a 
jury  who  found  for  the  defendant,  this  court  would,  ordinarily, 
affirm  the  judgment,  the  plaintiflEs  having  gained  nothing  by  the 
proceeding;  but  as  the  verdict  may  hereafter  embarrass  the  rights 
of  the  plaintiff's,  this  court  will  take  hold  of  an  error  of  the  court 
in  instructing  the  jury,  for  the  purpose  of  reversing  the  judgment 
and  directing  the  circuit  court  to  dismiss  the  case  without  preju- 
dice, the  plaintiffs  (appellants)  to  pay  the  costs  in  this  court  and 
the  costs  of  dismissal.     Alexander,  &c.,  v.  Noland 142 

2.  The  court,  in  instructing  the  jury,  required  them  to  beMeve  that  the 

land  in  controversy  was  set  out  and  described  in  appellants'  caveat. 
The  caveat,  in  attempting  to  give  the  boundary  of  the  land  as  set 
forth  in  the  patent,  described  one  of  the  lines  as  running  "  S.  60,  E. 
170  poles,"  when  it  should  have  been,  in  order  to  correspond  with 
the  patent,  "S.  50,  W.  170  poles."     ifeW— That  it  is  probable  the 
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<;AVEAT— Continued. 

jury  understood  the  instruction  to  mean  that  the  caveat  should  cor- 
rectly describe  the  land,  and  if  it  failed  to  do  so  the  appellants 
could  not  recover;  therefore  the  instruction  was  erroneous.  The 
description  given  in  the  patent  and  deeds  should  have  controlled 
the  court  in  giving  instructions.     Idem 142 

CHANGE  OF  VENUE— 

1.  To  entitle  the  defendant  in  a  criminal  case  to  a  change  of  venue,  the 
oniL8  is  upon  him  to  at  least  make  a  prima  facie  case.  The  biere 
filing  of  H  petition,  without  either  affidavits  or  oral  testimony  to 
support  it,  is  not  sufficient.  Whether  the  filing  of  two  affidavits  is 
still  required  under  the  statute  to  make  a  privia  facie  case  is  not 
determined.     Wilkerson  v.  Commonwealth 29 

5.  Upon  an  application  for  a  change  of  venue  the  burden  is  upon  the 
accused  to  show  that  he  can  not  obtain  a  fair  trial  in  the  county 
where  the  proceeding  is  pending.  And  while  the  decision  of  the 
lower  court  upon  such  a  motion  is  subject  to  review  by  this  court, 
it  will  ordinarily  hesitate  to  disturb  his  conclusion  where  the  testi- 
mony is  conflicting. 

In  this  case,  as  a  very  large  majority  of  the  witnesses  were  of 
the  opinion  that  the  accused  could  obtain  an  impartial  jury  and  a 
fair  trial  in  the  county  where  the  proceeding  was  pending,  and  the 
judge  refused  to  change  the  venue,  this  court  will  not  disturb  his 
conclusion.    Dilger  v.  Commonwealth 560 

<J.  As  the  right  to  a  change  of  venue  is  the  creature  of  the  statute,  the 
extent  of  its  exercise  may  be  limited  by  the  statute.  Therefore  the 
legislature  had  the  power  to  provide  that  "not  more  than  one 
change  of  venue,  nor  application  therefor,  shall  be  allowed  to  any 
person  in  the  same  case*     Idem 551 

CLEKKS— 

County  clerk  compelled  by  mandamus  to.  receive  State  tax  on 
liquor  license  and  give  receipt  therefor — See  Liquor  Traffic,  1. 

•CODES  OF  PRACTICE— 
Provisions  cited,  construed,  etc. : 

<yiyiL  -CeoE — Section  8 663 

Section  17 487 

Section  25 18 

Section  34 495 

Section  88 270 

Section  47 647 

Section  49 647 

Section  62 28 

Section  66 27 

Section  96 .22,287,288 

Section  196 112 

^ol.  88—45 
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CODES  OF  PRACTICE-Continued. 
Civil   CoDE—Section  198 

Sections  288,  239,  240  .... ^^ 

Section  248 , .  548 

Section  278  ....'.*"]'*'*    ' ^^ 

■  Section  316 ] ^^ 

Section  489  ...... -   ...  639 

Section  490 26,  27 

Section  618  ...*.*...'. ^^*  ^^ 

Section  520  .....*   [ ^^* 

Section  644   .......*    ' ^^ 

Section  660  .    .    .    !   .    ' ^^ 

Section  664  .....**    ' ^^^  ^"^^ 

Section  587  ...]*.','**    * '^ 

Section  661 '    * ^^ 

Section  667   ......""    ' ^]^ 

Section  694 [   [   [ ^^ 

Section  732 [  [  ] *^^ 

Section  734   ....],]       [ ^^ 

Section  745  ....   .WW   * ^^ 

Section  772  ....*'  ,\'    ' ^^ 

Criminal  Code— Section  36 *   ' ^^^ 

Section  128   ....!. ^^ 

Section  189   ....*.''   * ^^ 

Sections  243,  262  .....'  .' ^!? 

Section  861 '    '   ' ^ 

Section  362    .   .  ...  175 

••••      697 

COMMISSIONERS  IN  CHANCERY— 

Diacpetion    as    to    manner  of   conducting  sale-See   Judiciai. 

OALB8,  7,  8. 

COMPENSATION— 

Waiver  by  trustee  of  right  to  compensation— See  Trusts,  1. 
CONDEMNATION  OF  PROPERTY— 

See  Eminent  Domain. 
CONSTITUTIONAL  LAW- 

As  to  validity  of  statute  allowing  litigant  to  compel   r^ular 

judge  to  vacate  the  bench— See  Judges,  1,  2. 
As  to  partial  legislation— See  Building  and  Loan  Associa* 

TIONS. 

As  to  validity  of  statute  making  it  unlawful  for  physician  to^ 
prescnbe  whisky— See  Criminal  Law,  10,  31. 

As  to  validity  of  statute  casting  burden  of  proof  upon  accused- 
See  Criminal  Law,  12,  18. 
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Continued. 
\  Hiorizing  trustees  of  school  district  to 

*'i£^  question  to  popular  vote — See 


^     '^  \^    if  'ir  consolidation  of  corpora- 

^^  '<f     w  .Uers — See  Corporations.  1. 

i,    *%    ^ .  '^,,  ^legislature  to  empower  the  Louis- 

't^       j^>,  Oompany,  a  corporation,  to  act  as  the 

•.**"■*  .uts,  upon  the  execution  of  its  own  bond, 

'"^  y  than  its  capital  stock;    and  the  provision 

it'erring   this   power   is   broad  enough   to   cover 
^  aed  for  by  section  493  of  the  Code.     Johnson,  &c., 

,  &c 276 

o  Legislature  of  the  State  nor  the  council  of  a  city  can  dele- 

.e  to  a  corporation  or  to  an  individual  the  power  to  determine 

who  shall  exercise  a  particular  trade,  and  to  provide  penalties  for 

,  misconduct  or  neglect  in  the  discharge  of  his  duties.    Franke  v. 

Paducah  Water  Supply  Co 467 

%,  "^iVhere  a  water  company  has  been  permitted  to  use  the  streets  of  a  city 
for  the  purpose  of  laying  down  its  pipes  in  consideration  that  it  will 
furnish  water  to  the  city  and  its  fnhabitants,  it  has  do  right  to  pro- 
hibit such  a  connection  with  its  main  pipes  as  is  necessary  for  the 
supply  of  water  to  private  dwellings  or  for  private  use,  or  to  dictate 
who  shall  be  employed  for  that  purpose.  The  right  of  determining 
who  is  qualified  to  make  the  connection  is  not  with  the  company, 
but  with  the  city,  which  may  require  a  license  of  all  plumbers;  but 
the  city  can  not  delegate  this  power. 

The  appellant  seeks  by  this  action  against  appellee  to  recover 
damages  for  the  refusal  of  appellee  to  permit  him  to  exercise  liis 
calling  as  a  plumber  by  refu.sing  permission  to  him,  or  to  those  who 
desire  to  employ  him,  to  connect  the  plumbing  done  by  him  with 
its  water  mains.  Held — That  the  petition  states  a  cause  of  action. 
Even  if  the  charter  and  ordinances  of  the  city  could  be  construed 
to  empower  the  appellee  to  prevent  the  appellant  from  thus  exercis- 
ing his  calling,  they  would  be  in  violation  of  the  organic  law  of  the 
State.     Idetn 467 

4.  An  act  which  regulates  the  manner  in  which  votes  are  to  be  given  in 

certain  municipal  elections  in  the  city  of  Louisville,  prescribes  the 
duties  of  officers  of  elections,  and  provides  penalties  for  a  violation 
of  the  act,  relates  to  but  one  subject,  and  that  subject  is  sufficiently 
expressed  in  the  title:  '*An  act  to  regulate  municipal  elections  in 
the  city  of  Louisville."     Rogers  v.  Jacob,  Mayor,  Ac 502 

5.  As  the  Constitution  gives  the  Legislature  the  power  to  prescribe  the 

"manner"  in  which  officers  for  towns  and  cities  shall  be  elected,  a 
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CONSTITUTIONAL  LAW— Continued. 

statute  which  provides  for  the  election  of  such  officers  by  secret 
ballot  is  not  unconstitutional.     Idem 5012 

6.  A  statute  which  requires  votes  to  be  given  by  ballot  must  not  deprive 

illiterate  persons  of  such  reasonable  aid  and  information  iA  may  be 
necessary  to  enable  them  to  cast  their  ballots  understandingly.  and 
in  so  far  as  it  attempts  to  do  so  it  will  be  held  inoperative. 

A  statute  requiring  each  voter  to  retire  to  a  compartment,  and 
there,  alone  and  unaided,  indicate,  by  a  mark  on  his  ballot,  the 
various  candidates  for  numerous  offices  he  wishes  to  vote  for,  is 
held  to  be  inoperative,  in  so  far  as  it  deprives  persons  unable  to 
read  or  write  of  such  reasonable  aid  and  information  as  may  be 
necessary  to  enable  them  to  cast  their  ballots  understandingly. 
Idem 502 

7.  The  courts  will  limit  the  operation  of,  or  disregard,  one  or  more  pro- 

visions of  a  statute  that  conflict  with  the  Constitution  rather  than 
allow  them  to  vitiate  the  whole.    Rogers  v.  Jacob,  Mayor,  &c.  .  502 

8.  The*   subject  of  an  act  of  the  Legislature  extending  the  limits  of  the 

town  of  Parkland  is  sufficiently  expressed  in  the  title:  ''An  act  to 
amend  the  charter  of  the  town  of  Parkland,  in  Jeflferson  county.** 
If,  however,  the  act  were  construed  as  merely  creating  a  road  dis- 
trict— a  construction  contended  for  by  one  of  the  parties — the  title 
would  be  misleading  and  the  act  unconstitutional.  Parkland  v. 
Gaines 662 

9.  An  act,  entitled  "An  act  to  prohibit  the  sale  of  spirituous,  vinous  and 

malt  liquors  in  the  county  of  Fleming,"  fixed  a  penalty  for  a  viola- 
tion of  its  provisions,  which  it  provided  might  be  recovered  by  a 
proceeding  before  the  county  judge.  Held — That  the  subject  of  the 
act  is  sufficiently  expressed   in  the  title.      Helvenstine  v.  Yantis, 

County  Judge 695 

CONSTRUCTION  OF  DEVISE— 

See  Devise. 
CONTINUANCE— 

Court  having  sustained  exceptions  to  depositions,  should   have 
granted  continuance — See  Wills,  5. 

1.  The  refusal  to  grant  a  continuance  l)ecause  of  the  absence  of  a  witness 

was  not  prejudicial,  as  the  evidence  of  the  absent  witness  would 
have  been  merely  cumulative.     Wilkerson  v.  Commonwealth  .    29 

2.  Where  the  defendant  in  a  criminal  case  makes  a  motion  for  a  continu- 

ance at  the  same  term  at  which  the  indictment  is  found,  upon  the 
ground  that  material  witnesses  are  absent,  the  Commonwealth  can 
not  force  him  invo  a  vrial  unless  it  admits  the  facts  stated  in  the 
affidavit  to  be  true,  provided  the  affidavit  shows  the  materiality  of 
the  testimony  of  the  ausent  witnesses.  And  this  rule  applies,  al- 
though the  motion  for  a  continuance  is  based  upon  the  affidavit  of 
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CONTINUANCE—Continued. 

a  person  other  than  the  defendant.  But  the  court  does  not  intimate 
an  opinion  as  to  the  validity  of  the  statute  allowing  the  Common- 
wealth to  force  the  defendant  into  trial  in  other  cases  upon  the  ad- 
mission of  the  affidavit  for  a  continuance  as  the  deposition  of  the 
absent  witness.     Hardesty  v.  Commonwealth 687 

CONTRACTS— 

Waiver  of  right  to  compensation  for  services  by  inducing  belief 
that  no  charge  would  be  made — See  Trusts,  1. 

Measure  of  damages  for  breach  of — See  Damages,  1,  2.. 

As  to  consideration — See  Bills  and  Notes,  4;  Sureties. 

Contract  by  railroad  company  with  owner  of  land  to  make  cross- 
ing does  not  run  with  land — See  Railroads,  8. 

1.  Building  contract  construed — Right  to  annul  at  will  without  notice  to 

contractors — Waiver  of  right  by  failure  to  exercise  it  in  time.  De- 
cember 7,  1881,  appellees  nuule  a  written  contract  with  appellant  to 
construct  for  it  by  October  1,  188H,  the  stone  abutments  and  piers  of 
a  bridge.  In  February,  1884,  the  company  attempted  to  annul 
the  contract,  and  April  9,  1884,  did  take  possession  and  proceed  to 
complete  the  work,  which  was  in  an  unfinished  state.  Appellees 
seek  by  this  action  to  recover  damages  for  an  alleged  breach  of 
contract.  The  contract  provides  that  "  in  case  the  contractors  shall 
not  well  and  truly,  from  time  to  time,  comply  with  and  perform  all 
the  terms  herein  stipulated,  or  in  case  it  should  appear  to  the  engi- 
neer of  the  Henderson  Bridge  Company,  that  the  work  does  not 
progress  with  sufficient  speed,  or  in  a  proper  manner,  the  Hender- 
son Bridge  Company  shall  have  the  power  to  annul  the  contract 
if  it  sees  proper  to  do  so;  whereupon  the  contract  on  the  part  of 
said  company  shall  become  null  and  void,  and  the  unpaid  part  of 
the  value  of  the  work  done  shall  be  forfeited  by  the  contractor 
to  the  Bridge  Company."  Held — That  under  this  provision  of  the 
contract  the  appellant  had  the  absolute  power,  without  question 
by,  or  previous  notice  to,  the  contractors,  to  annul  the  contract  and 
take  possession  of  and  complete  the  work  whenever  it  "appeared" 
to  its  engineer,  or  he  was  satisfied,  the  work  did  not  progress  with 
sufficient  speed  or  in  a  proper  manner.  But  time  was  of  the  essence 
of  this  condition,  and  as  appellant  failed  within  the  contract  period 
to  exercise  its  right  to  annul  upon  that  ground,  but  accepted  and 
paid  for  work  done  under  the  contract  subsequent  to  October  1, 
1883,  it  must  be  regarded  as  having  waived  the  right,  which,  con- 
sequently, was  lost.  Henderson  Bridge  Co.  v.  O'Conner  &  Mc- 
Culloch 303 

2.  The  clauses  in  the  original  contract,  giving  power  to  annul,  were  not 

affected  by  a  special  agreement  entered  into  in  June,  1883,  making 
t'crtain   changes  in  arrangement   and  plan   of  foundation,  etc.,  as 
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it  was  expressly  provided  therein  that  the  work  was  to  be  done  in 
accordance  with  the  original  specifications,  which  contained  the 
clause  giving  power  to  annul.     Idem 303 

3.  Although  the  power  of  appellant  to  annul  the  contract  at  will  was  lo»t 

by  failure  to  exercise  it  within  the  time  fixed,  the  right  still  ex- 
isted to  terminate  it  wlicnevor  appellees,  in  fact,  failed  or  refused  to 
progress  with  suflScient  speed,  or  in  a  proper  manner,  to  complete 
the  work  within  a  reasonable  time,  provided  the  non-performance 
or  delay  was  not  caused  by  the  fault  of  appellant  contributing  sub- 
stantially to  it.     Itfem 303 

4.  The  contract   provides  that   the   masonry  "is  to  be  of  limestone  of 

such  quality  as  the  engineer  may  approve,  it  being  understood 
that  should  the  engineer  so  direct,  stone  from  the  white  stone 
quarry  at  Bowling  Green  .*hall  be  used,"  and  further  provides 
**  that  no  stone  will  be  accepted  unless  proved  to  the  satisfaction 
of  the  engineer  that  it  will  withstand,  without  injury,  the  influ- 
ence of  water,  ice  and  weather."  Held — That  the  court  properly 
instructed  the  jury  that  the  contractors  had  no  right  to  require  the 
company  to  accept  the  Bowling  Green  stone.     Idnn 304 

5.  The  court  erred  in  instructing   the  jury  that  "the   contractors   had 

the  right  to  have  the  whole  work  laid  out  for  them,  and  to  work 
on  all  parts  of  it  at  onco,  subject  to  the  right  of  the  engineer  to 
direct  the  application  of  force  to  any  portion  of  the  work  which,  in 
his  judgment,  required  it,"  and  that  if  the  contractors  were  denied 
that  right,  any  delays  resulting  therefrom  were  not  grounds  of 
annulment.  The  instruction  was  contradictory,  and,  therefore, 
misleading.     Idem 304 

6.  Where  an  employer  has,  in   any  way,  waived   his  right  to  annul  a 

building  contract,  his  right  to  stipulated  damages  for  either  non- 
performance or  delay  by  contractors  should  be  regarded  as  also 
waived,  unless  there  is  an  express  agreement  to  the  contrary. 

In  this  case  the  contract  provided  for  the  payment  to  the  con- 
tractors of  85  per  cent,  of  periodical  estimates,  the  remaining  15 
per  cent,  to  be  retained  by  appellant  until  the  completion  of  the 
work,  and,  in  the  event  of  a  violation  of  the  contract  by  appellees^ 
the  15  per  cent,  to  be  absolutely  forfeited  by  them.  Held — That 
appellant  having  waived  its  right  to  annul  the  contract  at  will, 
also  waived  its  right  to  retain  the  15  per  cent.     Idem 804 

7.  Besides,  as  appellant  was  in  default  in  making  estimates  and  paying 

for  work  done  after  November  30,  1883,  it  had  no  right  to  either 
annul  the  contract  for  non-performance  or  claim  the  retained  per- 
centage, as  its  right  to  annul  was  given  upon  the  condition  and 
faith  it  would  comply  with  the  stipulations  on  its  part     Idetn  .  304 

8.  The  court  instructed  the  jury  that  the  plaintiffs  were  entitled  to  re- 
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cover  as  one  element  of  damages  what  they  had,  at  the  time  they 
were  stopped  from  work,  "fairly,  prudently  and  in  good  faith, 
«xpeuded  upon  said  work,  and  in  preparation  therefor."  Held^ 
Tibat  this  was  error,  as  the  evidence  shows  expenses  were  incurred 
in  opening  quarries  that  did  not  furnish  suitable  stone,  procuring 
materials  washed  away  by  floods,  and  in  other  ways  that  proved 
abortive,  for  which  the  company  should  not  be  made  liable,  al- 
though the  expenditures  were  made  "  fairly,  prudently  and  in 
good  faith."     I(fem 804 

*9.  This  instruction  was  also  wrong,  for  the  reason  that  appellees  were 
made  practically  sole  ludges  of  their  own  prudence,  fairness  and 
good  faith,  and,  as  a  result  of  the  error  of  the  court  in  overruling 
a  motion  by  appellant  to  require  them  to  specify  the  items  of  dam- 
ages claimed,  appellant  was  deprived  of  a  fair  opportunity  to  dis- 
prove the  correctness  of  their  statement  of  the  amount  of  such 
expenditures,  for  the  first  time  made  by  them  as  witnesses  on  the 
trial.     I(feni 306 

10.  The  court  erred  in   requiring   the  jury  to  go  behind  and  disregard 

the  estimates  and  payments  made  and  accepted  for  work  done  at 
prices  agreed  on  and  fixed.     Idem 805 

11.  By  one  clause  of  the  contract  it  was  provided  that,  in  case  appellant 

annulled  the  contract  and  "discontinued  the  work''  at  any  time, 
as  it  was  given  the  right  to  do  by  giving  the  contractors  one 
■month's  notice,  the  contractors  were  to  be  entitled  to  payment  in 
full  for  all  the  materials  delivered  and  work  done  at  the  bridge 
site  or  elsewhere,  and  the  company  was  to  be  obliged  and  entitled 
to  take  immediate  charge  of  all  the  contractors'  derrick  tools,  and 
other  working  plant,  in  use  at  the  time  on  the  work  included  in 
the  contract,  and  pay  for  them  at  a  fair  valuation.  A  part  of  the 
plant  and  tools  have  already  been  so  received  and  paid  for.  Held — 
That  while  the  state  of  case  thus  provided  for  did  not  exist,  this 
profvision  is  to  be  looked  to  in  determinim;  the  relative  rights  and 
duties  of  the  parties  in  case  of  annulment.  Therefore,  the  damages 
to  appellees  resulting  from  the  act  .of  appellant,  if  found  to  have 
been  illegal,  should  be  regarded  as  consisting  of — first,  the  value 
of  sudh  of  their  derrick  tools  and  other  plant  as  were  in  use  at 
the  time;  second,  the  value  of  the  materials  then  on  hand  or  de- 
livered, or  ready  for  delivery,  subsequent  to  November  80,  1888; 
third,  the  reasonable  value  of  unestimated  work  done  after  that 
date;  fourth,  the  amount  of  15  per  cent,  of  earnings  retained,  the 
last  two  items  to  be  paid  for  in  any  event;  fifth,  interest  on  the 
4vhole  amount  from  April  9,  1884,  except  that  interest  on  the 
amount  of  16  per  cent,  of  earnings  reserved  should  be  given  from 
November  30,  1888,  and  interest  on  value  of  work  done  and  mate- 
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rials  furnished  from  the  respective  dates  on  which,  under  the 
contract,  estimates  and  payments  therefor  ought  to  have  been 
made;  sixth,  whatever  profits  it  may  be  shown  could  have  been 
made  if  appellees  had  been  permitted  to  complete  the  work> 
Idem 805. 

12.  Where  the  parties  to  such  a  contract  as  this  have  themselves  agreed 
upon  a  basis  of  settlement  and  judgment  for  the  injury  sustained, 
neither  has  a  right  to  complain  if  that  basis  is  adopted  by  the 
court.     Idem ^Ob- 

CONVERSION— 

1.  Where  there  is  an  unqualified  refusal  by  the  holder  of  goods  to  deliver 

them  to  the  owner,  he  being  entitled  to  the  possession,  and  the- 
holder  having  no  legal  reason  for  their  detention,  the  owner  may 
proceed  for  a  conversion  and  recover  the  value  of  the  goods.  Hon- 
esty of  purpose  on  the  part  of  the  holder  is  no  protection  to  him. 

Appellee  demanded  of  appellant,  at  its  depot,  a  box  of  goods,, 
of  the  arrival  of  which  appellant's  agent  had  notified  him.  He- 
was  informed  they  were  not  there,  and  ree^ved  the  same  informa- 
tion in  answer  to  subsequent  demands.  After  several  months  the- 
goods  were  found  in  appellant's  depot,  where  they  were  at  the  time 
of  appellee's  first  demand,  and  had  been  ever  since.  Appellant 
then  offered  to  deliver  them,  but  appellee  refused  to  receive  tbem^ 
and  brought  this  action  in  the  nature  of  trover  to  recover  their 
value  in  damages.  HeUl — That  plaintiff  had  the  right  to  treat  the 
defendant's  refusal  to  deliver  as  a  conversion,  and  to  recover  the- 
value  of  the  goods.     Louisville  &  Nashville  R.  Co.  v.  Lawson  .  496- 

2.  If  the  petition  failed,  as  appellant  claims,  to  aver  a  conversion  of  the 

goods,  it  was  cured  by  the  answer,  which-  denied  that  defendant  had 
converted  them.     Idnn ^ 497 

3.  It  was  competent  for  plaintiff  to  prove  »  conversation  which  he  had 

with  defendant's  delivery  clerk  after  the  goods  were  found,  in 
which  the  clerk  admitted  that  he  failed  to  deliver  the  goods  when 
they  were  demanded,  and  expressed  his  belief  that  he  would  lose  his 
position  as  the  result  of  it.  The  testimony  was  competent,  not  as- 
an  admission  against  defendant,  b«t  by  way  of  contradicting  the 
clerk,  who  had  testified  that  he  did^  in  ftust,  deliver  the  goods  when 
demanded.     Idem 407" 

CORPORATIONS— 

Authorized  by  Legislature  to  act  as  guardian  upon  execution  of 
bond  without  personal  security — See  ConstitutionalLaw,  1. 

Can  not  be  empowered  to  determine  who  shall  exercise  a  par- 
ticular trade — See  CoNSTiTDTroif  al  Law,  2,  8.. 

As  to  taxation  of— See  Taxatfow,  3. 
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1.  In  the  absence  of  authority  in  the  charter  of  a  corporation,  the  Legis- 

lature has  no  power  to  provide  for  its  consolidation  with  another 
corporation,  created  for  a  different  purpose,  unless  by  the  unani- 
mous consent  of  the  stockholders:  and  any  one  or  more  of  the 
stockholders  may  sue  to  prevent  such  a  consolidation  attempted  by 
the  directors  under  legislative  authority.  It  is  not  necessary  that 
the  action  should  be  in  the  name  of  the  corporation. 

The  consolidation  of  one  turnpike  road  company  with  another, 
created  for  a  different  purpose,  was  void,  although  made  under- 
legislative  authority,  unless  done  by  the  unanimous  consent  of  the 
stockholders,  there  being  no  authority  therefor  in  the  charter  of  the 
corporation.  And  this  action  in  equity  wa«  properly  brought  by 
certain  stockholders  to  prevent  the  consolidation,  the  two  corpora- 
tions and  the  directors  in  both  being  made  defendants.  Botts,  &c., 
V.  Simpson ville,  &c..  Turnpike  Road  Co 54 

2.  The  averment  of  the  answer  that  the  consolidation  had  been  m«de,  and 

was  ratified  by  the  stockholders,  must  be  taken  to  mean  that  it  was 
ratified  by  a  majority,  as  the  act  authorizing  the  consolidation  pro- 
vides that  it  shall  take  effect  when  ratified  by  a  majority  of  the^ 
stockholders.     Idem 64 

8.  A  clause  in  the  charter  of  a  turnpike  company  providing  that  the  com- 
pany "shall  have  the  rights  and  privileges  granted  to  the  most 
favored  turnpike  companies,"  will  not  be  construed  as  affecting 
rights  that  are  fundamental.     Idem 54 

4.  A  corporation  created  under  chapter  66  of  the  General  Statutes  may 
begin  business  upon  the  filing  of  the  articles  »f  incorporation  in 
the  county  clerk's  oflSce;  it  is  not  essential  to  the  validity  of  its 
acts  that  the  articles  shall  be  filed  with  the  Secretary  of  State. 
The  failure  to  comply  with  this  statutory  requirement  can  be  taken, 
advantage  of  only  in  a  direct  proceeding  to  annul  the  franchise. 
Portland  &  Greenwood  Turnpike  Co.  v.  Bobb 226' 

6.  The  plaintiff  sues  upon  the  following  note:  "The  directors  of  the 
Jonesville  and  Glencoe  Turnpike  Road  promise  to  pay  to  An« 
drew  Hearne  two  hundred  dollars,  this  note  bearing  ten  per  cent, 
until  paid."  No  official  designation  is  attached  to  any  signature- 
to  this  note.  The  action  is  against  the  persons  whose  names  ai-e- 
signed  to  the  note,  the  petition  being  in  the  usual  form  when  based 
upon  a  promissory  note.  A  demurrer  was  sustained.  Held — That 
the  writing  must  be  regarded  as  the  undertaking  of  the  persons 
whose  names  are  signed  thereto,  and  the  question  of  individual  ur 
corporate  liability  must  be  raised  by  answer,  and  not  by  demurrer. 
To  maintain  an  action  against  the  corporation  upon  the  note  it 
ivonld  be  'necessary  to  aver  a  mistake  in  its  execution,  and  ask  a 
reformation  of  the  obligation.     McKensey  v.  Edwards  ....  272 
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COSTS— 

As  to  costs  incurred  by  purchaser  upon  trial  of  exceptions  U> 

report  of  sale — See  Judicial  Sales,  14. 

'Upon  the  affirmance  of  a  judgment  of  conviction   in  a  felony  esse,  a 

judgment  for  the  costs  of  the  appeal  may  be  rendered  against  the 

appellant.     Peoples  v.  Commonwealth 174 

COUNTER-CLAIM— 

See  Parties  to  Actions. 

1.  A  counter-claim  is  allowed  not  only  against  the  plaintiff,  but  ai;ainit 

him  and  another.     Grimes  v.  Grimes 20 

2.  A  demand  which  the  defendant  has  against  the  plaintiff  can  not  bf 

used  as  a  counter-claim,  unless  it  arises  out  of  the  contract  or 
transaction  stated  in  the  petition  as  the  foundation  of  plaintiff's 
claim,  or  is  connected  with  the  subject  of  the  action.  Forbes  4k 
Bro.  V.  Cooper  &  Co 285 

COUNTIES— 

Right  to   injunction    to    prevent    injury  to   highway — See  Ih- 

JUNCTIONS,  6. 
As  to  right  of  action   against  railroad  company  for  failing  to 

restore  public  road  to  former  conditidli — See  Railroads,  ft,  10. 

1.  The  appropriation  by  the  county  court  of  money  to  build  bridges  if 

not  a  judicial  act,  and  may  be  set  aside  at  a  subsequent  term  of  the 
court,  unless  individual  rights  have  become  involved. 

The  appellant  having  made  such  an  appropriation,  set  it  aside  at 
a  subsequent  term  of  the  court.  Thereupon  citizens  of  the  county 
filed  their  petition  asking  for  a  mandamus  compelling  the  county 
court  and  its  commissioner  to  construct  the  bridges  as  directed  by 
the  original  order  appropriating  the  money  for  that  purpose.  Held 
— That  as  the  county  court  had  complete  power  over  the  subject 
the  mandamus  should  have  been  refused.  Crittenden  County 
Court  V.  Shanks 475 

2.  A  county,  in  the  absence  of  legislative  authority,  has  no  power  to  bor- 

row money  and  execute  its  obligations  therefor,  although  the  pur- 
pose may  be  to  apply  the  money  to  the  use  of  the  public.   Idem  .  476 

•COUNTY  COURTS— 
See  Counties,  1. 

•COUNTY  JUDGE— 

Acts  ministerially  in  assessing  property — See  Taxation,  16. 

<;OURTS— 

As  to  right  of  litigant  to  have  regular  judge  vacate  the  bench- 
See  JUDOKS,  1,  2. 
As  to  refusal  to  grant  appeal — See  Appkals,  9,  10. 
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CRIMINAL  LAW— 

See  Change  of  Vknue. 
Continuance. 
Former  Acquittal. 
Indictment. 
As  to  ri^ht  of  officer  to  kill  one  resisting  arrest— See  Abbkst,  2. 
As  to  killing  of  peace  officer — See  Arrest,  3. 
Insanity  as  a  defense  for  crime — See  Insanity. 
As  to  right  of  officer  to  make  arrest  without  warrant — See  Ar- 
rest. 
Evidence  upon  trial  for  murder  that  deceased  was  a  peace  officer 
engaged  in  his  duties  as  such — See  Evidence,  12. 

1.  As  there  was  no  pretext  that  the  accused  was  insane,  but  his  condition 

arose  merely  from  temporary  drunkenness,  the  court  properly  re- 
fused to  instruct  the  jury  that  they  must  acquit  if  they  believed 
"  he  was  laboring  under  such  a  defect  of  reason  as  not  to  know  the 
nature  of  his  act,  or  right  from  wrong,  or  had  not  sufficient  will 
power  to  control  himself."     Wilkerson  v.  Commonwealth  ...    30 

2.  Upon  a  trial  for  murder,  it  is  competent  to  prove  drunkenness   as 

bearing  merely  upon   the  existence  or   non-existence  of  malice. 

Ide7n 30 

;8.  In  determining,  under  an  indictment  for  breaking  into  a  dwelling- 
bouse,  whether  tbe  place  which  bas  been  entered  constitutes  a  part 
of  the  dwelling-house,  both  the  situation  and  the  use  should  be 
considered. 

In  this  case  a  cellar  is  held  to  have  been  a  part  of  the  dwelling- 
house,  although  there  was  no  internal  communication  between  it 
rtnd  tbe  dwelling.     Mitchell  v.  Commonwealth 849 

4.  A  father  being  informed,  for  the  second  time  on  the  same  day,  tbat  bis 

daughter  was  being  abused  by  her  busband,  seized  bis  pistol  and 
went  to  the  residence  of  his  son-in-law,  about  three  squares  dis- 
tiint,  and  there  found,  at  night,  his  daughter  and  her  children  in 
the  streets,  driven  from  their  home;  and  after  some  words  had 
passed  between  him  and  his  daughter's  husband,  he  fired  at  the 
husband,  the  shot  causing  death.  Upon  the  trial  of  the  father  for 
murder.  Held — That  for  the  purpose  of  showing  the  good  faith  of 
the  father  in  going  to  the  rescue  of  his  daughter,  it  was  competent 
to  show  the  previous  bad  treatment  of  the  daughter  by  her  hus- 
band; but  enough  being  proved  to  show  that  she  was  in  constant 
danger  of  bodily  hann,  the  fact  that  proof  of  other  acts  of  violence 
was  excluded  is  not  ground^forjreversal.  Campbell  v.  Common- 
wealth  402 

5.  It  is  not  necessary  that  a  blow  should  be  given  or  a  trespass  committed 

on  the  person  of  the  'accused  in  such  a  case  to  reduce  the  crime 
from  murder  to  manslaughter,  and,  therefore,  it  was  error  to  give 
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the  ordinary  instruction  as  to  manslaughter.  (See  opinion  for  in- 
struction, which  should  have  been  given.)     Ideiu 408 

6.  The  father  had  a  right  to  protect  the  person  of  the  daughter  from  great 

bodily  harm,  even  against  the  assault  and  battery  of  the  husband^ 
and  the  jury  should  have  been  so  instructed  as  a  matter  of  law. 
Idem 403 

7.  The  court  erred  in  instructing  the  jury  that  the  accused  could  not  be 

acquitted  on  the  ground  of  self-defense  if,  "by  his  own  wrongful 
act,  he  made  the  harm  or  danger  to  himself  necessary  or  excusable  *' 
on  the  part  of  the  deceased,  as  the  jury  may  have  considered  that 
the  accused  was  guilty  of  a  wrongful  act  in  going  Co  the  house  or 
his  daughter  to  protect  her,  there  being  no  other  act  to  which  the 
instruction  could  have  referred.     Idem 403 

8.  Although  the  jury  found  the  defendant  guilty  of  manslaughter  only, 

thus  disregarding  the  instructions  of  the  court,  under  which  they 
must  have  found  the  defendant  guilty  of  murder  or  have  acquitted 
him,  this  court  can  not  say  that  a.  proper  instruction  as  to  man- 
slaughter would  not  have  lessened  the  punishment.    Idem  .    .   .  408 

9.  It  was  competent  for  the  defendant,  upon  the  issue  of  self-defenae,  to 

prove  threats  of  the  deceased  against  him  and  previous  efforts  by 
the  deceased  to  take  his  life.     Idem 403 

10.  A  statute  making  it  unlawful  for  a  physician  to  prescribe  whisky, 

unless  the  person  for  whom  it  is  prescribed  is  actually  sick,  and  it 
is  "absolutely  required  as  a  medicine,"  is  not  violated  if  the  person 
for  whom  the  whisky  is  prescribed  is  actually  sick,  and  the  phy-* 
sician,  after  a  full  and  fair  investigation  of  the  disease,  believes  in 
good  faith  that  his  patient  actually  requires  the  whisky  as  a  medical 
remedy.     Commonwealth  v.  Minor 422 

11.  Where  such  a  statute  is  enacted  in  order  that  laws  against  the  sale  of 

liquor,  as  a  leverage,  may  not  be  evaded  under  the  guise  of  a  med- 
ical prescription,  it  is  constitutional ;  although  it  would  be  uncon- 
stitutional if  construed  to  require  the  physician  to  act  upon  his 
peril,  and  to  make  him  liable  to  punishment  for  a  mistake  as  to  the 
necessity  for  .^uch  a  remedy,  although  he  may  have  acted  in  perfect 
good  faith  after  a  full  and  fair  investigation.     Idem 422 

12.  It  is  no  objection  to  such  a  statute  that  it  casts  ihe  burden  upon  the 

physician  to  show  that  the  whisky  was  needed  as  a  medicine  by 
the  person  for  whom  it  was  prescribed,  as  such  a  provision  simply 
declares  a  well-known  -rule  of  evidence.     Idem 422 

13.  In  all  statutory  crimes  it  is  competent  for  the  Legislature  to  say  that 

the  proof  by  the  Commonwealth,  of  any  material  fact  or  circum- 
stance that  shows  a  prima  facie  case  of  guilt,  shall  be  sufficient  to 
cast  the  burden  upon  the  accused.     Idem 422 
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CROSS-PETITION— 

See  Parties  to  Actions. 
A  cross-petition  is  not  allowed  against  the  plaintiff  either  alone  or  jointly 
with  a  third  person.    Grimes  v.  Grimes 20 

DAMAGES-- 

Measure  of,  for  breach  of  contract  by  railroad  company  to  make 
crossing — See  Railroads,  7. 

Jury  properly  instructed  as  to  punitive  damages — See  Rail- 
roads, 1,  2. 

Not  excessive — See  Railroads,  8. 

As  to  waiver  of  stipulated  damages  for  breach  of  building  con- 
tract— See  Contracts,  6,  7. 

As  to  measure  of  damages  for  breach  of  building  contract — See 
Contracts,  8-12. 

1.  For  the  refusal  of  defendant  to  permit  plaintiffs  to  comply  with  their 

contract  to  saw  into  lumber  all  the  timber  on  a  certain  tract  of 
land,  and  to  saw  exclusively  for  defendant  until  the  timber  was 
exhausted,  for  which  defendant  was  to  pay  them  at  a  certain  price 
per  hundred  feet,  plaintiffs  are  entitled  to  recover  only  the  actual 
damages  sustained ;  and  as  they  began  to  operate  their  mill  prior 
to  the  time  at  which  they  were  to  begin  work  for  defendant,  and 
continued  to  operate  it  for  several  months  thereafter,  and  until 
they  sold  it,  and  the  sawing  was  as  profitable  as  it  would  have  been 
under  the  contract  with  defendant,  plaintiffs  are  entitled  to  recover 
only  nominal  damages,  although  they  purchased  the  mill  for  the 
purpose  of  complying  with  their  contract.  Frazier  v.  Clark, 
&c 260 

2.  The  measure  of  damages  for  the  breach  of  a  contract  for  the  sale  and 

delivery  of  personal  property  is  the  difference  between  the  price  to 
be  given  and  the  value  of  the  property  at  the  time  and  place  of 

delivery.     Idem 260 

DEBTOR  AND  CREDITOR— 

Right  of  debtor  to  donate  his  services  to  his  child — See  Trusts. 

DECEDENTS'  ESTATES— 

Money  paid  creditors  under  mistake  as  to  solvency  of  estate — A  testator 
devised  the  principal  part  of  his  estate  to  his  wife,  with  the  re- 
quest that  she  pay  the  debts  of  the  estate  out  of  the  proceeds  of  a 
policy  of  life  insurance  made  payable  to  her,  and  further  providing 
that  "  after  the  debts  are  paid  she  will  retain  the  amount  of  the 
estate  to  herself."  The  widow  qualified  as  one  of  the  executors, 
and  proceeded  to  pay  the  debts  out  of  the  proceeds  of  the  insurance 
policy  until  that  fund  was  erhausted.  The  widow,  fearing  that  the 
estate  would  prove  insolvent,  renounced  the  provisions  of  the  will 
in  her  behalf  and  claimed  dower  in  all  the  realty ;  and  the  estate 
having,  in  fact,  proved  insolvent,  and  the  widow  and  her  co-execu' 
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DECEDENTS'  ESTATES— Continued. 

tors  having  resigned  as  executors,  she  now  seeks  by  this  action  to 
recover  of  the  creditors  the  amount  of  ini»uraiice  money  paid  them, 
upon  the  ground  that  it  was  paid  under  the  belief  that  the  esitate 
would  be  perfectly  solvent,  and  that  she  would  be  fully  indemnified 
out  of  the  estate  devised  to  her.  Held — That,  as  the  money  was 
paid  under  a  plain  mistake  of  facts,  and  the  t>tutus  of  the  creditors 
has  not  been  changed,  the  widow  is  entitled  to  recover.  Moore  ▼. 
Moore's  Heirs .....  683 

DEEDS— 

Contract  by  railroad  company  to  make  crossing,  part  of  consid- 
eration for  deed — Sec  Railroads,  8. 

As  to  deeds  of  infants — See  Infants. 

Necessary  parties  to  action  to  reform  deed — See  Parties  tq 
Actions. 

Deed  executed  pursuant  to  previous  verbal  sale  of  landMoes  not 
relate  back  so  as  to  cut  off  intervening  liens — See  Statute  of 
Frauds. 

1.  The  owner  of  land  may  convey  a  surface  estate  in  fee  in  it,  and  reserve 

to  himself  an  estate  in  fee  in  the  minerals  or  any  particular  species 
of  them,  in  which  case  the  vendor  holds  a  distinct  and  separate 
estate  in  the  minerals.  By  this  severance  each  estate  is  subject  to 
the  law  of  descent,  devise  and  conveyance.  Kincaid,  &c.,  v.  Mc- 
Gowan,  &c 91 

2.  An  estate  in  fee  in  land  carries  with  it  all  metals  and  minerals  there- 

under, unless  the  metals  and  minerals  are  excepted  in  the  convey- 
ance, or   have  before   been   severed   in  ow^nership,  and  the  right 

thereto  vested  in  some  other  person,     hfem 92 

8.  When  the  mines  form  part  of  the  general  inheritance  they  will  be 
transferred  along  with  the  lands,  without  being  expressly  men- 
tioned in  the  conveyance;  but  when  they  have  a  distinct  pos8e.«8ion 
or  inheritance,  a  distinct  title  to  them  must  also  be  established. 

D.  sold  and  conveyed  to  M.  a  parcel  of  land  out  of  a  larger 
boundary  which  he  owned,  reserving  to  himself  *'  all  the  minerals 
and  mines  in  the  bowels  of  the  boundary,"  one-half  of  the  timber 
and  a  mill-seat  thereon.  He  afterwards  conveyed  to  K.  the  bound- 
ary of  which  this  was  a  part,  excepting  from  the  conveyance  so 
much  of  the  boundary  as  had  been  previously  conveyed  to  other 
persons,  naming  them.  K.  claims  that  under  the  conveyance  from 
D.  to  him  he  is  entitled  to  the  minerals  and  timber  which  D. 
reserved  to  himself  in  the  conveyance  to  M.  Held — That  neither 
the  mineral  and  timber  interest  nor  the  mill-seat  passed  by  the 
conveyance  to  K.,  as  these  interests  were  separate  and  distinct  from 
the  surfaceright  conveyed,  and  apt  words  were  required  to  convey 
them.     Idem 92 
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DEEDS— Continued. 

4.  By  a  clause  in  a  deed  "excepting  and  reserving  one-half  acre  of  land 

of  said  tract,  being  the  old  family  graveyard  of  the  grantor,  to- 
gether with  the  right  of  way  to  said  graveyard,"  the  parties  to  the 
deed  intended  the  half  acre  of  land  referre<l  to  to  be  used  for  no 
other  purpose  than  a  graveyard,  and  for  the  interment  of  no  other 
class  of  persons  than  answer  the  description  of  the  grantor*s  family, 
and  also  intended  the  right  of  way  reserved  to  be  used  by  no  other 
persons.  Therefore,  the  grantor's  family  have  no  right  to  license 
others  to  use  said  graveyard  or  right  of  way.  Brown,  &c.,  v. 
Anderson , 677 

5.  The  word  "  family"  was  intended  to  embrace  not  merely  those  of  the 

grantor's  children  who  were  at  the  time  members  of  his  household, 
but  also  his  lineal  descendants  generally.     Idetn 677 

6.  As  both  the  terms  ''excepting"  and  " reserving"  are  used  in  the  clause. 

quoted,  it  is  to  be  presumed  they  were  to  have  a  distinct  meaning 
and  application.    Idem 677 

7.  A  reservation  is  a  clause  in  a  deed  whereby  the  grantor  reserves  some 

new  thing  to  himself  issuing  out  of  the  thing  granted  and  not  in 
use  before;  but  an  exception  is  always  of  a  part  of  the  thing 
granted,  or  out  of  the  general  words  or  description  of  the  grant. 
Idem 577 

DEFINITIONS— 

See  Words  and  Phbasss. 

DEMAND— 

See  Taxation,  6. 

DEPOSITIONS— 

As  to  manner  of  taking  depositions  of  attesting  witnesses  to  wills 

— See^WiLLs,  4, 
The  court  having  sustained  exceptions  to  depositions,  should  have 
granted  a  continuance — See  "Wills,  6. 
While  exceptions  to  depositions  which  go  to  the  competency  of  the  wit- 
ness, or  to  the  relevancy  or  competency  of  the  testimony,  may  be 
filed  at  any  time  during  the  trial,  no  other  exception  can  be  re- 
garded  unless   it  be   filed    and  noted  on   the   record  before  the 
commencement  of  the  trial,  and  before  or  during  the  first  term  of 
the   court   after   the  filing  of   the  deposition.     Moore's  Adm'r  v. 
Smith .X 161 

DESCENT  AND  DISTRIBUTION— 

As  to  right  of  slaves  to  inherit — See  Slatbs. 
Land  descended  to  heirs  with  an  execution  lien  upon  it  for  a  debt  for 
which  one  of  the  heirs  was  primarily  bound,  the  ancestor  being 
merely  surety  in  the  debt.    In  a  suit  by  the  heirs  for  a  division  of 
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DiiSCENT  AND  DISTRIBUTION— Continued. 

the  land,  the  execution  creditor  asserted  his  lieu,  and  the  chancellor 
ordered  that  the  land  allotted  to  the  heir  who  was  primarily  liable 
for  the  execution  debt,  be  first  subjected  t^  its  payment.  Held — 
That  this  was  proper.  The  fact  that  the  creditor  could  not  have 
directed  the  sale  of  some  particular  portion  of  the  land  presents  no 
reason  why  the  chancellor  can  not  do  so  in  order  to  prevent  litiga- 
tion and  hardship.  The  ancestor,  the  surety,  could  have  maintained 
an  action  to  compel  the  principal  to  discharge  the  debt,  or  to  sub- 
ject his  property  first  to  its  payment,  and  there  is  no  reascm  why 
the  rule  should  not  extend  to  the  heirs  of  the  surety,  when,  as  be- 
tween them  and  the  principal  debtor,  their  property  is  secondarily 
'  liable  for  the  debt.     Meador.  &c.,  v.  Meador,  &c. 217 

DEVISE— 

1.  The  law  favors  that  construction  of  h  will  which  will  render  estates 
vested  and  not  contingent.  Therefore,  a!i  estate  devised  vests  at 
once  upon  the  testator's  death,  although  the  possession  be  post- 
poned, if  it  is  apparent,  from  the  entire  will,  that  the  postp<me- 
roent  of  payment  or  possession  is  merely  for  the  convenience  of 
the  estate. 

A  testator,  by  his  will,  gave  to  his  sister,  D.,  the  sum  of  $500  a 
year,  to  be  paid  by  his  executors  to  her  annually,  until  July  1, 
1882;  and  if  she  should  die  before  that  time,  this  annuity  to  be  paid 
to  her  daughter  M.  On  the  first  day  of  July,  1882,  if  D.  should  be 
still  living,  the  executors  were  to  set  apart  f5,000,  and  invest  the 
same  in  mortgage  notes,  the  interest  to  be  paid  to  D.  as  long  as  she 
lived.  Upon  her  death  the  executors  were  to  invest  $3,000  of  said 
sum  in  real  estate  for  M.,  "the  title  to  the  same  to  be  made  to  her 
with  a  restriction  that  she  shall  not  have  power  to  sell  or  encumber 
the  same  in  any  way,  but  may  rent,  use  or  occupy  the  same,  and 
upon  her  death  t<»  descend  to  her  heirs."  Said  investment  was  not 
to  be  made  in  any  event  until  after  July  1,  1882.  M,  died  prior  to 
that  time,  leaving  a  child,  which  died  in  infancy.  D.  died  in  188o. 
There  are  three  sets  of  claimants  to  the  estate  devised  to  M. — the 
heirs  of  the  testator,  the  brothel's  and  sisters  of  M.,  and  the  heirs 
of  the  father  of  M.'s  child,  the  father  having  survived  the  child. 
HeUl— 

First.  The  devise  to  M.  vested  upon  the  testator's  death,  it  being 
apparent  from  the  entire  will  that  the  enjoyment  of  it  was  post- 
poned merely  for  the  convenience  of  the  estate. 

Second.  M.  took  the  fee,  and  not  merely  a  life  estate  with  remain- 
der to  her  children,  the  words  "and  upon  her  death  to  descend  to 
her  heirs"  being  words  of  inheritance,  and  not  words  of  purchase. 
Therefore,  upon  her  death  her  child  took  the  estate  as  her  heir,  and 
not  under  the  will,  and  the  child  dying  in  infancy,  the  estate  de- 
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scended,   under  the   statute,   to    the    brothers  and  sisters  of   M. 
Wedekind,  Ac,  v.  Hallenberg 114 

2.  A  testator  devised  to  his  daughter  his  land  lying  in  and  around  the 
town  of  C,  and  also  200  acres  of  land  in  another  county,  adding : 
^*The  said  land  is  willed  to  my  daughter  and  her  bodily  heirs,  ex- 
cept the  200  acres,  which  sho  is  to  have  the  right  to  dispose  of  as 
8h«  wishes."  Held — That  the  words  "bodily  heirs"  were  used  in 
the  sense  of  children,  and  that  the  testator's  daughter  takes  a  life 
estate  io  the  lands  lying  in  and  around  the  town  of  C,  remainder 
to  her  children.     Mitchell  v.  Simpson 126 

Z,  A  testator  devised  all  his  estate  to  his  wife,  "to  be  managed  by  her  as 
she  may  wish,"  with  the  provision  that  if  she  should  marry  again 
she  should  give  security  for  the  purpose  of  protecting  the  testator's 
children,  and  should  she  remain  unmarried  all  the  property  at  her  ' 
death  to  be  divided  between  the  children.  And  lastly  he  appointed 
his  wife  executrix,  with  the  request  that  she  be  permitted  to  qualify 
without  giving  security.  Held — That  the  widow  takes  an  estate  for 
life  or  during  her  widowhood,  with  power  to  sell  and  dispose  of  all 
or  any  part  of  both  the  real  and  personal  property  that  she  may 
deem  necessary  for  the  support  of  herself  and  children;  and  while 
she  might  have  sold  the  real  estate  and  passed  a  good  title  without 
the  interposition  of  the  court,  yet  having  sought  the  aid  of  the 
Chancellor,  he  had  jurisdiction  in  the  interest  of  the  infant  children 
to  prevent  an  injudicious  re-investment  or  waste  of  the  proceeds, 
though  no  power  to  prevent  a  sale  by  her  in  person  or  under  order 
of  court.     Best  v.  Best,  &c ,   ,  569 

DISi'ILLERS— 

As  to  taxation  of  whisky  of  unknown  owners  in  possession  of 
distillers — See  Taxation,  1. 

divorce- 
As  to  right  to  have  deed  reformed  in  action  for  divorce — See 
Parties  to  Actions. 

DOWEK— 

Under  the  statute  providing  for  the  sale  and  conveyance  of  the  inchoate 
right  of  dower  of  married  women  who  are  confirmed  lunatics,  the 
bond  required  to  be  executed  by  the  husband  secures  to  the  wife 
the  present  value  of  her  inchoate  right  of  dower,  which  "becomes 
complete,"  within  the  meaning  of  the  statute,  when  the  sale  is 
made  under  the  judgment  and  perfected  by  a  conveyance  depriving 
her  of  all  right  in  the  land.  And  in  estimating  the  value  of  the 
wife's  inchoate  right,  the  amount  of  a  mortgage  on  the  land  in 
which  she  has  united  with  the  husband  should  be  deducted  from 
the  value  of  the  land.  Fichtner  v.  Fichtner's  Assignee  ....  356 
vol.  87— 4(» 
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DRUNKENNESS— 

See  Criminal  Law,  1,  2. 

EJECTMENT— 

See  Plbadino,  2,  8. 

1.  In  this  action  of  ejectment,  the  jury  returned  a  verdict  finding-  "^for 

the  plaintiff  the  amount  or  quantity  of  ground  described."  Against 
defendants*  objections  the  court  thereupon  directed  counsel  for 
plaintiff  to  formulate  the  verdict  of  the  jury,  which  counsel  did 
by  setting  forth  the  land  in  controversy  by  metes  and  bounds;  and 
the  verdict,  as  thus  amended,  was  read  to  the  jury,  and  declared  by 
them  in  open  court  to  be  their  verdict.  Held — That  the  action 
of  the  court  was  proper,  or  at  least  not  prejudicial,  as  the  court 
could,  upon  the  verdict  as  originally  returned,  have  rendered 
judgment  describing  the  land  by  metes  and  bound*.  Gk>ebel,  &c.,  v. 
Pugh^ U 

2.  The  evidence  is   sufficient  to  support  the  verdict  for  plaintiff,   who 

relied  upon  an  adverse  possession  of  fifteen  years  under  a  deed* 
Idem 34 

ELECTION— 

Plaintiffs,  after  asserting  a  lien  on  land,  filed  an  amended  answer  and 
cross-petition,  alleging  that  the  debtor  had  sold  the  land,  and  seek* 
ing  to  subject  the  unpaid  purchase  price,  making  the  vendee  a 
party.  The  defendants  moved  the  court  to  require  plaintiffs  to 
elect  which  cause  of  action  they  would  prosecute,  but  the  court 
overruled  the  motion.  The  defendants  then  made  known  that  the 
notes  executed  by  the  vendee  for  the  purchase  price  had  been 
assigned  for  value,  thus  placing  them  beyond  plaintiffs'  reach 
Held^Th&i  even  if  the  court  erred  in  overruling  the  motion  to 
require  plaintiffs  to  elect,  the  ruling  of  the  court  worked  out 
equitably,  and  the  defendants  can  not  complain.  Jones,  &c.,  v. 
Allen  &  Co 381 

ELECTIONS— 

Legislature  may  provide  for  election  of  officers  for  towns  and 
cities  by  secret  ballot — See  Constitutional  Law,  6. 

Illiterate  persons  entitled  to  aid  in  casting  ballots — See  Consti- 
tutional Law,  6. 

EMINENT  DOMAIN— 

See  Street  Improvemknts,  1,  2. 

1.  Under  the  statute  providing  the  mode  of  condemning  land  for  railroads, 
and  turnpikes,  it  is  not  necessary  for  the  corporation  to  file  a  petU 
tion  inf<yrma  according  to  the  Code  of  Practice,  but  the  statement 
filed  by  it  as  the  basis  of  the  proceeding  must  contain  not  only  & 
particular  description  of  the  land  sought  to  be  condemned,  but  an 
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EMINENT  DOMAIN-Continued. 

averment  that  the  land  is  necessary  for  its  use,  and  that  it  has  been 
unable  to  contract  with  the  owner  for  it.  These  are  jurisdictional 
facts,  and  if  not  stated  by  the  applicant  at  the  outset  the  proceed- 
ing should  be  dismissed.  Portland  &  Greenwood  Turnpike  Road 
Co.  V.  Bobb 226 

2.  While  the  proceeding,  upon  appeal  to  the  circuit  court,  must  be  tried 
<le  novOf  the  same  cause  of  action  must  be  tried,  and  there  having 
been  a  failure  to  present  a  cause  of  action  in  the  county  court,  none 
can  be  created  in  the  circuit  court  by  amendment.     Idem  .    .    .  227 

8.  A  dismissal  of  the  proceeding  without  a  hearing  upon  the  merits  pre- 
sents no  bar  to  another  proceeding  for  the  same  purpose.    Idem,  227 

EQUITY— 

Rights  of  heirs  where  land  descends  with  lien  upon  it  for  debt  in 
which  ancestor  was  surety  for  one  of  the  heirs — See  Descent 
AND  Distribution. 

As  to  right  of  county  to  sue  in  equity  to  compel  performance  of 
duty  by  railroad  company — See  Railroads,  10. 

As  to  right  to  issue  out  of  chancery — See  Railroads,  10. 

EQUITY  OF  REDEMPTION— 
See  Judicial  Sales,  8. 

ESTATES— 

In  minerals  and  timber^— See  Deeds,  1,  2,  8. 

As  to  vested  and  contingent  estates — See  Devise,  1. 

As  to  particular  devise  creating  a  life  estate — See  Devise,  2. 

ESTATES  OF  DECEASED  PERSONS— 
See  Decedents'  Estates. 

ESTOPPEL- 

Party  not  estopped  to  claim  passway  by  reason  of  fact  that  he 

has  closed  up  other  ways — See  Passways,  1. 
Doctrine  of  equitable  estoppel   applicable  to  married  women — 

See  Infants,  2. 
Long  acquiescence  in  partition  of  land— See  Partition. 
1.  A  party  to  a  contract  between  mortgageor  and  mortgagee,  by  which  the 
mortgageor  secures  an  extension  of  time,  with  the  understanding 
that  the  mortgage  is  to  remain  in  force,  is  estopped  to  deny  the 
title  of  the  mortgageor  to  the  mortgaged  property,  and  assert  title 
in  himself;  and  it  is  not  material  that  the  contract  for  an  extension 
of  time  was  not  based  upon  a  sufficient  consideration,  and,  there- 
fore, not  binding  upon  the  mortgagee.  To  constitute  such  an  es- 
toppel it  is  not  necessary  that  the  party  seeking  to  avail  himself  of 
the  estoppel  should  have  been  induced  to  enter  into  a  contract 
legally  binding;  it  is  sufficient  if  he  has  been  induced  by  the  words 
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or  conduct  of  the  other  party  to  act  upon  the  belief  that  a  certain 
thing  was  true,  and  that  he  would  be  prejudiced  if  the  other  party 
were  allowed  to  assert  the  contrary.    Lawson  v.  Biller   ....  599 

2.  In  this  action  to  quiet  the  title  to  real  estate,  the  defendant  claims  un- 
der a  purchase  from  a  corporation  of  which  he  was  the  president. 
Subsequent  to  the  time  of  his  purchase  he,  by  his  declarations  and 
conduct,  induced  the  plaintiffs  to  litigate  with  the  corporation  the 
question  as  to  the  title  to  the  property  in  controversy,  that  litiga- 
tion resulting  in  favor  of  plaintiffs.  Held — That  the  defendant  is 
now  estopped  to  assert  title.     Purrett  v.  Stewart,  &c 665 

evidence- 
As   to    extrinsic    evidence    to    show    testator's    intention — See 

Wills,  3. 
Upon  trial  of  father  for  murder  of  son-in-law — See  Criminal 

Law,  4,  9. 
As  to  validity  of  statute  casting  burden  of  proof  upon  accused — 

See  Criminal  Law,  12,  13. 
Of  drunkenness  upon  trial  for  murder — See  Criminal  Law,  2. 
To  explain    ambiguity  in    note    as  to   payee — See   Bills  and 

Notes,  1. 
As  to  contradiction  of  witness — See  Conversion,  3 ;  Insanity,  2. 
Particular  declaration    of   agent    not    competent    as  admission 

against  principal — See   Conversion,   3. 
Evidence  of  insanity,  both  before  and  after  criminal  act,  may  go 

to  jury — See  Insanity,  4. 

1.  While  a  surviving  partner  can  not  testify  in  his  own  behalf  in  relation 

to  the  state  of  the  partnership  accounts  between  him  and  his  de- 
ceased partner,  bo  may  testify,  in  a  controversy  between  others,  in 
which  he  has  no  interest,  as  to  whether  or  not  real  estate  owned  by 
the  partners  was  partnership  property.  White's  Adm'r  v.  Boul- 
wjire 169 

2.  In  this  action  against  a  railroad  company  to  recover  for  an  injury  to 

the  plaintiff,  a  boy  about  fourteen  years  old,  alleged  to  have  been 
caused  by  a  defective  platform,  by  means  of  which  the  plaintiff 
was  thrown  under  a  moving  train  and  crushed,  it  was  not  compe- 
tent for  the  defendant  to  prove  that  the  plaintiff  was  in  the  habit 
of  jumping  on  moving  trains  at  that  place,  and  had  been  warned  of 
the  danger.  The  plaintiff  having  testified  positively  that  the  in- 
Jury  was  caused  by  his  stepping  on  a  rotten  plank  in  the  platform, 
and  being  thrown  under  the  train,  and  his  .statement  corroborated 
by  convincing  circumstances,  such  testimony  was  not  competent 
either  to  impeach  the  plaintiff  or  to  show  that  the  injury  was 
caused  by  his  negligence.  Louisville  &  Nashville  Railroad  Co.  v. 
Berry,  &c 222 
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EVIDENCE— Continued. 

8.  The  court,  in  behalf  of  a  party  to  an  action,  may,  by  rule,  conapel  the 
adverse  party,  or  one  who  is  not  a  party  to  the  action,  to  produce 
in  court  any  documents  in  his  possession  to  which  the  person  ap- 
plying for  the  rule  has  an  exclusive  right  or  a  right  in  common 
with  another.  But  the  court  will  not  thus  require  the  production 
of  books  or  documents  in  which  the  party  applying  for  the  rule  has 
no  right  or  interest.  If  the  party  having  the  custody  of  the  books 
or  documents  testifies  as  to  their  contents,  he  may  then  be  com- 
pelled to  produce  Ihem  for  the  inspection  of  the  parties,  but  not  in 
advance  of  that  time. 

In  this  action  by  an  administrator  against  the  surving  partners 
of  his  intestate  for  a  settlement  of  partnership  accounts,  the  plaint- 
iff asked  for  a  rule  against  appellant,  the  bank  with  which  the  sev- 
eral firms  of  which  it  was  alleged  plaintiff's  intestate  was  a  member 
kept  their  accounts,  and  filed  an  affidavit  stating  that  he  had  em- 
ployed expert  book-keepers  to  examine  said  accounts,  and  that  such 
an  examination  was  necessary  to  the  preparation  of  his  case. 
The  rule  was  awarded,  and  from  an  order  making  it  absolute  this 
appeal  is  prosecuted.  Held — That  the  court  erred  in  awarding  the 
rule.  When  the  officers  of  the  bank  testify,  but  not  in  advance 
of  that  time,  they  may  be  required  to  produce  the  bank  books  for 
inspection,  by  the  parties  and  their  attorneys,  of  the  accounts  be- 
tween the  bank  and  the  several  firms  of  which  it  is  alleged  plaint- 
iff's intestate  was  a  member.  Marion  National  Bank  v.  Abell's 
Adm'r 428 

4.  A  party,  preparatory  to  bringing  suit  on  documents  in  his  adversary's 
possession  in  which  he  has  an  interest,  may  maintain  an  action  in 
the  nature  of  a  bill  of  discovery  in  order  to  compel  their  produc- 
tion in  court  that  they  may  be  delivered  up  to  him  if  his  right  to 
them  is  exclusive,  or  that  he  may  obtain  a  copy  it  his  right  to  them 
is  in  common  with  his  adversary.     Idem 429 

6.  A  party  to  an  action  may,  by  rule,  require  the  production  of  letters  he 
has  written  to  his  adversary  for  the  purpose  of  using  them  as  evi- 
dence of  a  contract  between  them.     Idem 429 

6.  On  the  trial  of  a  ca^e  presenting  several  issues  that,  if  tried  singly, 
would  shift  the  burden,  the  court  has  much  discretion  in  prescrib- 
ing the  order  of  proof;  and,  as  a  general  rule,  the  plaintiff,  on 
whom  the  burden  is  cast  on  the  issue  vital  to  the  recovery,  will  be 
required  to  conclude  the  entire  case  on  all  the  issues.  But  as  to 
any  issue  upon  which  the  burden  would  be  on  the  defendant  if  it 
were  the  only  defense  presented,  the  plaintiff  should  be  allowed  to 
introduce  testimony  by  way  of  rebuttal,  although  in  chief. 

In  this  action  upon  a  promissory  note,  in  which  the  defenses 
were  non  eat  facUtm  and  no  considonition,  when  the  defendant 
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EVIDENCE— Continued. 

rested,  testimony  offered  by  the  plaintiff  in  rebuttal,  upon  the  issue 
of  no  consideration,  was  competent,  although  in  chief.  Andrews 
V.  Hayden's  Adm'r 465 

7.  The  note  itself,  if  genuine,  was  prima  facie  evidence  of  a  considera- 

tion.    Idem 455 

8.  The  obligor  in  the  note  being  dead,  the  plaintiff  in  this  action  against 

his  administrator  was  not  competent  to  testify  as  to  the  considera- 
tion for  the  note.     Idem 455 

9.  Prior  to  the  act  of  May  17,  1886,  the  rule  of  evidence  in  this  State 

forbade  the  proof  of  handwriting  by  comparison,  but  under  that 
act  such  evidence  is  now  competent,  with  •  certain  restrictions. 
Idem 455 

10.  The  court  erred  in  permitting  the  submission  to  the  plaintiff's  wit- 

nesses of  spurious  signatures  prepared  by  an  expert  for  that  pur- 
pose, as  they  were  executed  with  such  skill  as  to  deceive  any 
ordinary  observer,  or  those  having  no  other  experience  than  their 
familiarity  with  their  neighbor's  handwriting.  This  was  neither 
a  just  nor  legal  test,  and  threw  no  light  on  the  issue  presented. 
Idem 455 

11.  As  the  law  and  facts  were  submitted  to  the  court,  this  court  will  ni»t 

reverse  for  errors  in  admitting  incompetent  testimony,  as  it  is 
satisfied  that  the  incompetent  testimony  thus  admitted  did  not 
control  the  decision   of  the  lower  court.     Idem 455 

12.  Upon  a  trial  for  murder,  evidence  as  to  the  deceased  being  a  peace 

oflScer,  and  engaged  in  his  duties  as  such  when  he  was  killed,  was 
competent,  although  these  facts  were  not  set  out  in  the  indict- 
ment.    Dilger  v.  Commonwealth 551 

EXAMINING  COURTS— 

As  to  fees  for  holding — See  Fees. 

EXCESSIVE  VERDICT— 
See  Railroads,  3. 

EXECUTIONS— 

1.  The  word  "process,"  as  used  in  section  667  of  the  Code  which  provides 

to  whom  "every  process-'  in  an  action  shall  be  directed,  includes 
an  execution.     Gowdy  v.  Sanders 34<i 

2.  An  execution  must  be  directed  to  the  sheriff  of  the  county  and  exe- 

cuted by  him  if  ho  be  not  a  party  to  the  proceedings,  or  interested; 
if  he  be  a  party,  or  interested,  it  must  be  directed  to  the  coroner 
and  executed  by  him  if  he  be  not  interested. 

.  An  executipn  was  directed  to  the  "coroner  or  jailer"  of  the 
county  and  executed  by  the  jailer.  Held — That  the  proceedings 
under  the  execution  were  void.  The  jailer  had  no  authority  to 
execute  the  writ  unless  both  sheriff  and  coroner  were  interested. 


Digitized  by  VjOOQIC 


Vol,  88.  J  INDEX.  727 


Executions.     Executors  and  Administrators. 

EXECUTIONS— Continued. 

which  does  not  appear.  Upon  the  contrary,  the  presumption  arises 
from  the  manner  in  which  the  writ  was  directed  that  the  coroner 
was  not  interested.     Idetn 846 

3.  Pending  an  action  to  enforce  a  lien  on  land,  an  execution  creditor  may 
have  his  execution  levied  on  the  land  as  foundation  for  coming 
into  the  action  and  enforcing  the  lien  created  thereby ;  and  even 
where  the  execution  lien  is  created  after  the  land  has  been  sold 
under  judgment  of  the  court,  the  execution  creditor  may  come 
into  the  case  and  file  exceptions  to  the  report  of  sale,  and  have  the 
sale  set  aside,  if  good  grounds  exist  therefor,  and  then  have  the 
property  sold  to  satisfy  both  his  debt  and  that  of  plaintiff.  Jones, 
&c.,  V.  Allen  &  Co 381 

•4.  Deed  executed  pursuant  to  previous  verbal  sale  of  land  does  not  relate 
back  so  as  to  cut  off  execution  lien  created  between  date  of  sale 
and  execution  of  deed,  and  before  any  money  had  been  paid  by 
vendee.    Jones,  &c.,  v.  Allen  &  Co 882 

6.  AVhere  the  officer  having  an  execution  goes  to  or  upon  the  land  of 
the  defendant  and  actually  levies  upon  it,  and  indorses  the  levy 
upon  the  execution  within  a  reasonable  time  thereafter,  it  is  not 
necessary  to  the  validity  of  the  levy  that  he  should  notify  the 
owner  or  occupant  of  the  land.  The  officer  may,  however,  di.*- 
pense  with -going  to  or  upon  the  land  by  getting  the  consent  of 
the  owner  or  agent  to  the  levy  upon  the  particular  land,  or  by 
notifying  him  that  he  intends  levying  upon  it.  But  in  that  event 
he  must  still  indorse  the  levy  upon  the  execution  within  a  reason- 
able time.  He  may,  however,  dispense  with  thus  indorsing  the 
levy  by  both  going  to  the  land  and  notifying  the  owner  or  occu- 
pant of  the  levy ;  and  in  that  event  the  levy  may  be  established 
by  parol  evidence.     Jones,  Ac.,  v.  Allen  &  Co 382 

EXECUTORS  AND  ADMINISTRATORS— 

As  to  money  paid  creditors  under  mistake  as  to  solvency  of  es- 
tate— See  DscEDiENTs'  Estates. 
In  the  ordinary  administration  of  estates,  one  of  two  or  more  representa- 
tives is  not  bound  for  the  acts  of  another,  unless  he  had  such  facts 
before  him  as  would  have  convinced  one  of  ordinary  prudence  that 
the  assets  in  the  hands  of  his  co-representative  were  unsafe  or 
being  wasted;  and  even  then  an  executor  is  not  liable  for  the  acts 
of  his  co-executor  where  the  latter  has  been  vested  with  title  to 
that  part  of  the  estate  in  his  hands,  and  given  unlimited  power 
over  it  without  consulting  his  co-oxecutor. 

A  testator  directed  that  his  mercantile  business,  in  which  was 
invested  a  large  part  of  his  estate,  be  continued  by  his  son,  who 
was  partner  with  him  in  the  business,  until  the  youngest  of  the 
testator's  children  should  arrive  at  age,  the  profits  of  the  business 
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EXECUTORS  AND  ADMINISTRATORS— Continued. 

to  be  ascertained  and  declared  annually,  and  divided  between  the 
testator's  wife  and  children.  It  was  further  provided  that  when 
the  son  should  discontinue  the  business  the  testator's  interest  should 
be  sold  as  his  executors  might  direct,  and  the  proceeds  divided  as 
the  profits  were  to  be  divided.  The  son  of  the  testator,  the  widow 
and  a  son-in-law  qualified  as  executors.  The  mercantile  business 
of  the  testator  having  become  bankrupt  under  the  son's  reckless 
management,  the  devisees  seek  by  this  action  to  hold  all  the  ex- 
ecutors liable.  Held— Th&t  the  son  who  managed  the  busine^  is^ 
alone  liable.  The  devisees  have  no  claim,  moral,  legal  or  equitable^ 
upon  his  co-executors.     Walker,  &c.,  v.  Walker's  Bx'rs  ....  616 

EXPERT  TESTIMONY— 
See  Inbanitt,  1. 

FAMILY— 

The  word  "  family,*'  as  used  in  a  deed,  construed — See  Deeds,  6. 

FEES— 

Under  the  present  law  (approved  April  19,  1886),  a  justice  of  the  peace, 
police  judge,  or  any  other  officer  (except  county  judge),  acting  as> 
an  examining  court,  is  entitled  to  two  dollars  for  each  examining 
trial  presided  at  by  him,  no  matter  how  many  such  there  may  bo- 
in  any  one  day,  but  he  is  entitled  to  only  one  dollar  for  each  day 
after  the  first,  and  in  no  case  exceeding  four  dollars.  Hewitt,  Au- 
ditor, V.  Walton 633 

FINAL  ORDER— 

See  Judgments,  1. 

Judgment  confirming  report  of  sale  is  a  final  judgment — See 
Judicial  Sales,  10,  11. 

1.  An  appeal  may  be  prosecuted  from  an  order  making  absolute  a  rule 

requiring  the  production  of  books.  Marion  National  Bank  v. 
Abells  Adm'r 429 

2,  An  order  confirming  the  report  of  a  commissioner  appointed  to  audit 

accounts  is  not  final,  and  may  be  disregarded  by  the  court  when 
it  comes  to  render  final  judgment,  although  at  a  subsequent  term. 
Adkisson  v.  Dent,  &c 628 

FORMER  ACQUITTAL— 

1.  Two  indictmonts  were  found  at  the  same  time  against  appellant  for  a 
nuisance  alleged  to  have  been  committed  by  obstructing  a  public 
road  with  its  cars.  The  time  at  which  the  oflcnse  was  charged  to 
have  been  committed  was  the  same  in  both  indictments.  Appel- 
lant having  been  acquitted  under  one  indictment,  pleaded  former 
acquittal  upon  the  trial  of  the  other.  Held — That  as  the  State  faa» 
the  right  in  such  a  case  to  show  that  the  defendant  had  committed 
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FORMER  ACQUITTAL-Continued. 

the  offense  charged  at  any  time  within  a  year  prior  to  the  indict- 
ment, a  conviction  or  an  acquittal  under  one  indictment  does  not 
Ipso  facto  bar  another  indictment  found  at  the  same  time  for  the 
same  character  of  offense.  The  first  trial  is  a  bar  to  the  further 
prosecution  for  only  such  offenses  as  were  then  proved  or  attempted 
to  be  proved  ;  and  whether  the  same  acts  were  proved  or  attempted 
to  be  proved  upon  the  first  trial  is  a  question  of  fact.  Therefore,  as 
the  defendant  in  this  case  oftered  testimony  tending  to  show  that 
upon  the  first  trial  the  Commonwealth  in  the  examination  of  its 
witnesses  embraced  the  entire  year,  the  issue  thus  presented  should 
have  been  submitted  to  the  jury,  as  this  testimony,  if  true,  showed 
the  attempt  to  prove  the  obstruction  at  the  time  named  by  the 
witnesses  in  this  case.  Ches.  &  Ohio  Railroad  Co.  v.  Common- 
wealth  368 

2.  The  charge  in  one  of  the  indictments  that  the  obstruction  was  **  habit* 
ual "  was  surplusage,  and  did  not  change  the  character  of  the 
offense.     Idem 368 

8.  After  the  accused  in  a  felony  case  has  been  put  upon  trial,  the  discharge 
of  the  jury,  .save  in  case  of  necessity  or  by  the  consent  of  the  accused, 
operates  as  an  acquittal,  and  bars  another  trial  for  the  same  offense. 
And  while  the  accused  may  waive  his  right  to  object  to  a  second 
jeopardy,  he  does  not  do  so  by  merely  remaining  silent  when  the 
jury  is  discharged. 

Upon  the  trial  of  an  indictment  for  bigamy,  it  appeared  that  the 
name  given  in  the  indictment  as  that-of  the  woman  to  whom  the 
the  defendant  was  last  married  was  not  her  real  name,  but  that  she 
was  sometimes  known  by  that  name.  The  court  sua  aponie  dis* 
charged  the  jury,  dismissed  the  indictment  and  referred  the  case 
to  another  grand  jury.  The  defendant  did  not  object.  An  indict- 
ment was  returned  giving  the  real  name  of  the  woman,  and  upon 
the  trial  thereunder  the  defendant  pleaded  former  acquittal.  Held 
—That  there  was  no  necessity  for  discharging  the  jury  upon  the 
first  trial,  and,  therefore,  the  action  of  the  court  operated  as  a  bar 
to  another  trial.     Robinson  v.  Commonwealth 386 

FORMER  JEOPARDY— 

See  Former  Acquittal,  8. 

FRAUD— 

Waiver  by  debtor  of  right  lo  compensation  for  his  service?  a» 
trustee  for  his  child  not  a  fraud  on  creditors — See  Trusts. 

FRAUDS,  STATUTE  OF— 

See  Statute  of  Frauds. 
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FRAUDULENT  CONVEYANCES— 

Executed  prior  to  bankrupt  proceedings — See  Bankkfptct,  3. 
As  to  fraudulent  assignment — See  Assiokmbntb  for  Creditors. 
A  creditor  can  not  sue  to  set  aside,  as  fraudulent,  a  conveyance  made  by 
his  debtor,  or  by  a  third  party  at  the  debtor's  instance  to  property 
really  belonging  to  the  debtor,  unless  he  has  o>>tained  a  judgment 
against  the  debti>r  and  return  of  *'no  propen.y/'  or  sues  out  an  at- 
tachment against  the  property.     Kyle  v.  O'l^eil^  ito 127 

GENERAL  STATUTES— 
Provisions  cited,  construed,  etc. : 

Chapter  6,  article  1,  section  15 lOd 

Chapter  12,  article  4,  section  8 559 

Chapter  186 228 

Chapter  22,  section  1 574 

Chapter  22,  section  13 399 

Chapter  26,  section  11 175 

Chapter  28,  article  7,  section  1 434 

Chapter  29,  article  5,  section  4 350 

Chapter  31,  section  9 124 

Chapter  38,  article  13,  section  13 495 

Chapter  39,  article  2,  section  42 686 

Chapter  50,  article  1 158 

Chapter  50,  article  2,  section  1 87 

Chapter  52,  article  2,  section  3 72 

Chapter  62,  article  2,  section  4 109 

Chapter  62,  article  2,  section  6    .    .   •  , 463 

Chapter  63,  article  1,  section  10 124 

Chapter  63,  article  8,  section  3 181 

Chapter  63,  article  8,  section  4 184 

Chapter  71,  article  3,  section  4 203 

Chapter  72,  sections  4,  5 148 

Chapter  92,  article  1,  section  4 70 

Chapter  92,  article  2,  section  11  (Edition  of  1878) 447 

Chapter  92,  article  3,  section  5 682 

Chapter  92,  article  4,  section  4  (Edition  of  1878) 66 

Chapter  92,  article  5,  sections  1,  10 445 

Chapter  92,  article  5,  section  5 79 

Chapter  92,  article  5,  section  11 65 

Chapter  92,  article  5,  section  25 137-8 

Chapter  92,  article  6,  section  6 82 

Chapter  92,  article  8,  sections  12,  14  (Edition  of  1878).    .  639,  640 

Chapter  92,  article  11,  section  17  (Edition  of  1873) 680 

Chapter  92,  article  12,  section  8 81 

Chapter  113,  section  2 879 

Chapter  113,  section  4 45 
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GENERAL  STATUTES— Continued. 

Chapter  118,  section  9 43 

Chapter  118,  section  11 43 

Chapter  113,  section  18 87,  90 

Chapter  113,  section  24 49 

Chapter  113,  section  31 153 

GUARDIAN  AD  LITEM— 

The  affidavit  for  the  appointment  of  a  guardian  ad  litem  required  by  sec- 
tion 88  of  the  Code  may  be  made  by  either  the  plaintiff  or  his  at- 
torney, whether  the  plaintiff  is  in  the  county  or  out  of  it,  it  beine; 
expressly  so  provide<l.  Therefore,  section  560  of  the  Code,  pro- 
viding that  an  affidavit  required  to  be  made  by  a  party  may  be 
made  by  his  attorney  when  he  is  absent  from  the  county,  does  not 
apply  to  the  affidavit  provided  for  by  section  38.  But  the  court  is 
not  inclined  to  adjudge  that,  even  if  section  550  applied,  the  judg- 
ment would  be  void  because  of  the  failure  of  the  attorney's  affidavit 
for  the  appointment  of  a  guardian  ad  litem  to  show  that  the  plaint- 
iff, his  client,  was  absent  from  the  county.  James,  &c.,  v.  Cox, 
&c *. 270 

GUARDIAN  AND  WARD— 

As  to  suit  by  guardian  for  sale  of  ward's  real  estate— See  Sales 
OF  Infants*  Real  Estate. 

Bond  executed  by  trust  company  as  guardiao,  sufficient  without 
person ffl  security— See  Sales  of  Infants'  Real  Estate,  4. 
A  guardian  having  resigned  his  trust,  one  who  was  indebted  to  him  was 
appointed  his  successor.  The  former  guardian  being  indebted  to 
his  wards,  in  a  settlement  between  him  and  his  successor  the  latter 
accepted  as  so  much  cash  his  own  note  hold  by  the  former  guard- 
ian, who,  at  that  time,  regarded  the  note  as  perfectly  good.  It 
appears  that  both  parties  acted  in  perfect  good  faith.  Held — That 
the  former  guardian  is  not  liable  to  the  wards  for  the  amount  of 
the  note  thus  turned  over  to  his  successor,  although  it  would  be 
otherwise  if  he  had  known  that  his  successor  was  insolvent,  and 
had  turned  over  the  note  to  save  his  debt  at  the  expense  of  the 
wards.     Hill,  &c..  v.  Lancaster,  &c 838 

HEIRS— 

As  to  rights  of  where  land  descends  with  lien  upon  it  for  debt  in 

which  ancestor  was  surety  for  one  of  the  heirs — See  Descent 

AND  Distribution,  1. 
Words  "  bodily  heirs  "  construed  to  mean  children — See  Detise,  2. 
Where  patent  is  issued  to  dead  person  his  heirs  take  the  title — See 

Patents. 
As  to  right  of  slaves  to  inherit — See  Slates. 
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HOMESTEAD— 

1.  Where  property  lias  come  to  a  debtor  by  descent  ho  may  be  entitled  to 

a  homestead  therein,  although  the  debt  to  which  it  is  sought  to  be 
subjected  was  created  prior  to  the  time  at  which  he  rei'eived  the 
property,  but  as  the  property  in  controversy  here  descended  with  a 
lien  upon  it  for  a  debt  in  which  the  ancestor  was  surety  for  the 
heir,  as  against  that  lien  the  heir  is  not  entitled  to  a  homestead. 
Meador,  &c.,  v.  Meador,  &c 217 

2.  Where  a  debtor,  having  made  a  contract  for  the  sale  of  his  homestead, 

removed  from  it  with  a  view  of  giving  posset^sion  under  the  ctm- 
tract,  but  before  he  had  surrendered  the  control  of  the  place,  the 
purchaser  abandoned  the  contract,  and  the  debtor  was  prevented 
from  executing  his  intention  to  return  only  by  his  speedy  death 
after  it  was  ascertained  that  the  sale  would  not  bo  consummated, 
there  was  no  abandonment  of  the  homestead ;  and  the  widow  and 
children  of  the  debtor  having  returned  l)efore  this  action  was 
brought  to  subject  the  property,  the  widow  is  entitled  to  a  home- 
stead.    Persifull  v.  Hind,  &c 29G 

8.  The  fact  that  the  land  was  held  by  the  debtor  under  a  title  bond  does 
not  preclude  the  widow's  right  to  a  homestead.  It  was  not  neces- 
sary to  the  existence  of  this  right  that  the  husband  should  have  had 
a^deed  to  Hie  land.    Idem 296 

4.  In  an  action  by  creditors  of  the  grantor  in  a  deed,  against  the  grantor 

and  grantees,  to  set  aside  the  deed  as  fraudulent,  and  subject  the 
land  to  the  payment  of  the  grantor's  debts,  the  grantor  flled  an 
answer  denying  the  alleged  fraud,  and  asserting  that  he  had  im> 
interest  whatever  in  the  land.  The  court  rendered  judgment  s^'U 
ting  aside  the  deed  and  subjecting  the  land,  and  at  the  next  term 
the  grantor  and  his  wife  offered  to  file  their  joint  petition  in  the 
same  action  asserting  a  claim  to  a  homestead  in  the  land.  HM^ 
That  the  debtor  having  permitted  judgment  to  be  rendered  sub- 
jecting his  entire  interest  in  the  land  without  asserting  the  right  to 
a  homestead,  it  was  afterwards  too  late  to  do  so,  the  judgment  being 
final.  And  the  fact  that  the  wife  of  the  debtor  now  joins  him  in 
asserting  the  right  does  not  strengthen  his  case,  as  the  husband  has 
the  exclusive  right  to  the  homestead,  and  may  sue  or  be  sued  for  it 
without  his  wife  being  joined.     Hill,  Ac,  v.  Lancaster,  Ac.  .    .  338 

5.  A  deed  of  assignment  for  the   benefit  of  creditors  executed  by  the 

debtor  alone  does  not  divest  either  him  or  his  wife  of  the  home- 
stead exemption.     Hemphill  v.  Haas,  Lyons  &  Co 492 

6.  Where  the   husband  refuses  to  unite  with  the  wife  in  asserting  the 

homestead  right,  either  as  plaintiff  or  defendant,  she  may  sue  or 
defend  alone.     Idem 492 

7.  The  right  to  the  homestead  exemption  exists  where  the  property  was 

purchased  by  the  debtor  before  the  creation  of  the  debt  to  which  it 
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HOM  ESTEAD— Continued. 

is  sought  to  subject  it;  and  only  such  buildings  or  improvements 
can  be  subjected  as  were  put  upon  it  subsequent  to  the  creation  of 
the  debt.     Idem 492 

HOMICIDE— 

See  Criminal  Law,  4-9. 

As  to  killing  of  peace  officer — See  Arrest,  8;  Evidence,  12. 

As  to  right  of  officer  to  kill  one  resisting  arrest — See  Arrest,  2. 

HOUSE  BREAKING— 

See  Criminal  Law,  3. 
Indictment,  8. 

HUSBAND  AND  WIFE— 

As  to  right  of  father  to  protect  daughter  from  assaults  of  husband 

— See  Criminal  Law,  4,  0. 
As  to  vendor's  lien  on  married  woman's  land — See  Vendor  ani» 

Vendee,  2. 
As  to  sale  of  wife's  land  by  husband — See  Limitation,  2. 
Married  woman  may  resist  enforcement  of  executory  coiitnict 

for  sale  of  land— See  Vendor  and  Vendee,  2. 
As  to  sale  of  inchoate  right  of  dower  of  lunatic  married  women 

— See  Dower. 
Will  not  revoked  by  marriage— See  Wills,  1. 
Husband  may  sue  or  be  sued  for  homestead  without  wife  beins^ 

joined— See  Homestead,  4. 
Power  of  wife  to  make  will— See  Wills,  6. 
Doctrine  of  equitable  estoppel  applicable  to  married  women — See 

Infants,  2. 

1.  Although   the  husband   may   have  obtained   possession  of   the   wife's 

money  under  a  verbal  agreement  to  invest  it  in  a  home  for  her,  yet 
if  the  wife  afterwards  acquiesces  in  his  conversion  of  it  to  his  own 
use  and  recognizes  as  his  the  property  in  which  it  has  been  in- 
vested, her  claim  to  the  proceeds  of  such  property  can  not  prevail 
against  the  rights  of  the  husband's  creditors.  Meade,  «&c.,  v. 
Stairs,  &c 66 

2.  While  the  statute  provides  that  the  proceeds  of  the  wife's  land  shall  be 

hers,  unless  otherwise  provided  in  the  conveyance  or  obligation  of 
the  purchaser,  yet  if  she  permits  her  husband  to  convert  and  use 
the  proceeds  as  his  own.  she  can  not  thereafter  assert  a  claim  there- 
for against  his  estate  to  the  prejudice  of  his  creditors.  Idem  .  .  66 
8.  The  husband  is  liable  for  the  wife's  debts  contracted  before  marriage  to 
the  extent  of  the  vahie  of  personal  estate  which  he  has  received  by 
her;  and  it  is  immaterial  that  the  personal  estate  which  he  has 
thus  received  was  exempt  from  seizure  for  debt  when  held  by  thi* 
wife  prior  to  her  marriage,  and  is  still  exempt  j«  the  husband's 
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HUSBAND  AND  WIFE— Continued. 

hand?.  Notwithstanding  this  fact,  he  is  personally  liable  to  the 
extent  of  the  value  of  the  personal  estate  received.  Clark  v. 
Miller 108 

4.  In  a  proceeding  by  a  married  woman  seeking  a  decree  empowering  her 
to  trade  as  a  feyne  soUf  publication  of  the  notice  required  by  the 
statute  is  the  necessary  jurisdictional  fact;  and  the  notice  being 
published,  the  fact  that  the  judgment  was  rendered  upon  insuffi- 
cient pleading  or  evidence  does  not  render  it  void.  Sypert  v. 
Harrison,  &c 461 

6.  Under  such  a  judgment,  a  married  woman  can  bind  herself  in  all 
respects  as  if  she  were  unmarried,  and,  therefore,  can  become  surety 
for  her  husband.     Idem 461 

6.  Such  a  decree  can  not  be  declared  void  upon  the  ground  that  the  wife 

did  not  understand  the  full  force  and  effect  of  it,  especially  where 
third  parties  have  given  her  credit  upon  the  faith  of  it.     Iilem  .  461 

7.  Where  the  husband  refuses  to  unite   with   the  wife  in  asserting  the 

homestead  right,  either  as  plaintiff  or  defendant,  she  may  sue  or 
defend  alone.    Hemphill  v.  Haas,  Lyons  &  Co 492 

INDICTMENT— 

See  Former  Acquittal. 

1.  Under  an  indictment  for  obtaining  money  under  false  pretenses  it  is 

not  material  whether  the  money  thus  obtained  belonged  to  the 
person  alleged  in  the  indictment  to  be  the  owner  of  it.  Hennessey 
V.  Commonwealth :^0\ 

2.  As  a  general  rule  an  indictment  for  an  offense  which  is  the  creature  <*f 

the  statute  is  sufficient  if  it  describes  the  c^ffense  in  the  language  of 
the  statute.  If,  however,  the  statute  merely  imposes  a  penalty  for 
a  common  law  offense,  referring  to  the  offense  by  its  popular  name, 
the  pleader  must  define  the  offense  by  stating  the  common  law 
element  necessary  to  its  commission.  Mitchell  v.  Common- 
wealth   349 

3.  The  offense  of  feloniously  breaking  into  a  dwelling-house,  or  any  part 

thereof,  and  taking  away  "any  thing  of  value,"  described  in  section 
4  of  article  6,  chapter  29,  General  Statutes,  is  a  creature  ,of  the 
statute,  and  an  indictment  following  the  language  of  the  statute  is 
sufficient.  It  is  not  necessary,  therefore,  to  charge,  as  in  case  of 
larceny,  that  the  taking  was  with  felonious  intention  of  depriving 
the  owner  permanently  of  his  property  and  converting  it  to  the 
use  of  the  taker  without  the  owner's  consent.     Idem S49 

4.  An  indictment  for  bigamy  was  good  although  the  name  given  in  the 

indictment  as  that  of  the  woman  to  whom  the  defendant  was  lafit 
married  was  not  her  real  name.  It  was  sufficient  that  she  was 
sometimes  known  by  that  name.     Robinson  v.  Commonwealth  .  386 

5.  The  statute  which  provides  that  before  the  court  shall  permit  a  Corn- 
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inonwealth's  attorney  to  dismiss  an  indictment,  such  attorney  shall 
be  require^  to  file  a  statement  in  writing,  setting  forth  the  reasons 
for  such  dismissal,  does  not  apply  where  an  indictment  is  dismissed 
and  the  case  re-submitted  to  the  gran^  jury-  Dilger  v.  Common- 
wealth   660 

6.  The  defendant  in  an  indictment  is  not  prejudiced  by  the  dismissal  of 
the  indictment,  a  re-submission  to  the  grand  jury  and  the  return  uf 
a  new  indictment  charging  the  same  oifense.    Idem 550 

INFANTS— 

See  Sales  of  Infants'  Real  Estate. 

1.  The  deed  of  an  infant  is  not  void,  but  voidable  merely.     Bull  v.  Sevier, 

&c 515 

2.  The  doctrine  of  equitable  estoppel  is  applicable  to  married  women  as 

well  as  to  persons  not  under  disability;  therefore,  a  married  woman 
inay,  by  her  own  conduct,  deprive  herself  of  the  aid  of  a  court  of 
equity. 

An  infant  married  woman  executed  to  her  mother  a  deed  releas- 
ing to  the  mother  her  interest  in  certain  real  estate,  in  consideration 
of  which  the  mother  executed  to  the  daughter  a  deed  to  certain 
other  real  estate.  The  only  infirmity  in  the  daughter's  conveyance 
arose  from  the  fact  that  she  was  an  infant.  After  the  daughter 
arrived  at  age  the  mother,  in  compliance  with  the  request  of  her 
daughter's  husband,  executed  a  new  deed,  correcting  a  call  in  the 
deed  she  had  previously  executed  to  her  daughter.  Thereafter  the 
daughter  and  her  husband  sold  the  property  thus  conveyed  by  the 
mother  and  received  the  consideration  therefor.  They  now  seek  by 
this  action  to  recover  the  wife's  interest  in  the  property  in  which 
she  released  her  interest  by  the  deed  which  she  executed  to  her 
mother  while  she  was  still  an  infant.  Held — That  the  daughter  is 
estopped  to  claim  an  interest  in  the  property  in  controversy.  She 
can  not  retain  the  benefit  received  by  her  and  yet  claim,  by  reason 
of  infancy,  what  she  gave  in  return.     Idem.,   .    .       615 

3.  The  fact  that  the  mother,  after  the  daughter  became  of  age,  forgave 

her,  at  her  instance,  a  debt,  because  of  her  release  of  her  interest  in 
the  property  in  contest,  is  not  sufficient  to  operate  as  a  ratification 
by  the  daughter  of  her  deed  of  release.  It  was  not  an  act  of  suffi- 
cient dignity  to  do  so,  the  daughter  lx»ing  still  a  feme  covert, 
Idejn ^ 516 

INJUNCTIONS— 

Illegal  tax  may  be  enjoined — See  Taxation,  17. 

As  to  right  to  enjoin  collection  of  judgment — See  Judgments, 
3,4. 
1.  A  suit  to  enjoin  the  collection  of  a  tax  to  pay  certain  county  bonds 
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having  been  dismissed,  some  of  the  holders  of  the  county  bonds 
had  the  right  to  sue  upon  the  injunction  bond  for  the  benefit  of  all. 
Alexander,  &C.,  V.  Gish,  &c 13 

2.  The  plaintiffs  have  the  right  to  sue  on  the  bond,  although  they  were 
not,  as  they  ought  properly  to  have  been,  parties-defendant  to  the 
original  action  when  the  order  of  injunction  was  made,  as,  by  the 
terms  of  the  bond,  the  undertaking  is  to  pay  not  merely  the  per- 
sons specially  designated  as  defendants  to  the  action  in  which  it 
was  executed,  but  to  pay  "all  holders  '  of  the  bonds  mentioned,  the 
damages  they,  or  either  of  them,  might  sustain.     Idem  ....    13 

•3.  An  order  transferring  the  action  in  which  the  bond  was  executed  to  the 
United  States  Circuit  Court  must  be  presumed  to  have  been  regu- 
larly made,  and  the  jurisdiction  of  the  latter  court  can  not  be 
culled  in  question  in  this  action;  therefore,  the  liability  of  the 
sureties  is  the  same  as  if  the  injunction  had  been  dissolved  by  the 
cwirt  in  which  the  action  was  instituted.     Idem 18 

4.  It  WHS  not  necessary  for  the  court  to  ascertain  and  assess  damages  upon 

the  dissolution  of  the  injunction;  that  is  necessary  only  where  pro- 
ceedings on  a  judgment  have  been  enjoined.     Idem 18 

5.  Upon  a  final  judgment  dissolving  an  injunction,  a  right  of  action  upon 

the  injunction  bond  immediately  follows,  unless  the  judgment  is 
superseded.     Idem 13 

6.  A  city  tax-payer  may  enjoin  the  issuing  of  illegal  bonds  by  the  city. 

Prantz,  Jr.,  &c.,  v.  Jacob,  &c 526 

7.  Where  a  county  may  sue  in  damages  for  an  injury  to  its  highway,  it 

may  go  into  equity  to  prevent  the  injury  when  it  is  constantly*  re- 
curring.    Gi*eenup  County  v.  Maysville,  &c.,  R.  Co 659 

INSANITY— 

As  to  sale  of  inchoate  right  of  dower  of  lunatic  married  women 
— See  DowKR. 

As  to  condition  arising  from  temporary  drunkenness — See  Crim- 
inal Law,  1. 

1.  Where  the  defense  in  a  criminal  case  is  insanity,  a  physician  who,  when 

offered  as  a  witness,  states  that  he  has  as  a  physician  studied  the 
disease  of  insanity  sufficiently  well  to  give  a  medical  opinion  as  to 
the  disease,  and  diagnose  the  case,  is  competent  to  testify  as  an  ex- 
pert, the  extent  of  his  experience  and  learning  going  alone  to  his 
credibility.  It  is  not  necessary  that  the  witness  should  claim  to  be 
an  expert.     Montgomery  v.  Commonwealth  ........      509 

2.  Where  a  physician  testifies  as  an  expert  to  the  efi^ect  that  in  his  opinion 

the  defendant  was  sane  at  the  time  of  the  commission  of  the  alleged 
offense,  it  is  competent  for  the  defendant,  after  laying  the  founda- 
tion therefor,  to  contradict  the  witness  by  showinje  that  before  the 
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trial  he  expriessed  the  opinion  that  the  defendant  was  iasane  at  the 
time  of  the  nlleged  offense.     Idem 609 

Z.  To  exempt  a  person  from  punishment  for  a  criminal  act,  it  is  not  suffi- 
cient to  show  that  be  was  insane  at  the  time  he  committed  the  act. 
To  entitle  him  to  an  acquittal  on  that  ground,  it  must  appear  that 
by  reason  of  his  insanity  he  either  did  not  know  right  from  wrong 
at  the  time  he  committed  the  act,  or  had  not  sufficient  will  power 
to  control  and  govern  his  actions.     Itiem 610 

4.  Evidence  of  insanity  both  before  and  after  the  criminal  act  may  Ini 
given  to  the  jury  for  the  purpose  of  enabling  them  to  determine 
whether  or  not  the  same  condition  of  mind  existed  ut  the  time  the 
act  was  committed;  but  no  legal  presumption  arises  from  the  proof 
of  previous  or  after  insanity  that  the  person  was  insane  at  the  time 
he  committed  the  criminal  act.     Idem 610 

DESTRUCTIONS  TO  JURY— 
See  Caveat,  2. 

Railroads,  1.  2. 
Presumed  to  be  correct — See  Appeals,  2. 

Peremptory  instruction  in  particular  case  was  proper — See  Rail- 
roads, 6. 
Upon  trial  of  father  for  murder  of  his  son-in-law — See  Criminal 
Law,  5,  8. 

interest- 
As  an  element  of  damage  for  breach  of  building  contract — See 

Contracts,  11. 
Surviving  partner  chargeable  with   interest   on   money  in   his 

hands— See  Partnership,  2. 
As  to  provision  in  charter  of  corporation  authorizing  it  to  re- 
cover more  than  legal  rate  of  interest — See  Building  and 
Loan  Associations. 

JOINDER  OF  ACTIONS— 
See  Elkction. 

JUDGES— 

1.  To  entitle  a  litigant  to  have  the  regular  trial  judge  vacate  the  bench, 
he  must  state  in  his  affidavit  the  fact  or  facts  upon  which  is  founded 
his  belief  that  the  judge  will  not  give  him  a  fair  trial;  and  the 
facts  thus  stated  must  be  of  such  a  character  as  should  prevent  the 
judge  from  properly  presiding  in  the  case.  Of  the  sufficiency  of 
the  affidavit  the  trial  judge  must  determine,  his  decision  to  be  svil)- 
ject  to  revision  upon  appeal;  and  thus  construed,  section  1  of  article 
7,  chapter  28,  General  Statutes,  is  not  unconstitutional.     German 

Insurance  Co.  v.  Landram 433 

vol.  88—47 


Digitized  by  VjOOQIC 


738  INDEX.  [Vol.  88. 


Judges.    Judgments. 


JUDG  KS— Continued. 

2.  The  objection  to  the  trial  judge  is  a  question  of  jurisdiction^  and  to  be 
available  must  be  made  before  a«  appearance  to  the  merits  of  the 
action,  or  the  submission  of  preliminary  motions  by  either  party 
preparatory  to  a  trial.     Idem 433 

JUDGMENTS— 

See  Judicial  Sales,  2. 
Res  Adjudicata. 

Re-entry  of  judgment,  the  record  of  which  has  been  lost — See 
Lost  Records,  2,  3. 

Judgment  not  void  for  defect  in  affidavit  for  appointment  of 
guardian  ad  litem — See  Ouardian  ad  litem. 

As  to  right  to  vacate  or  modify  judgment  confirming  report  of 
sale — See  Judicial  Sales,  10,  U. 

As  to  validity  of  judgment  empowering  a  married  woman  to^ 
trade  as  Kfeme  sole — See  Husband  and  Wife,  4,  6. 

As  to  validity  of  judgment  rendered  upon  false  return  of  sum- 
mons—See Summons. 

Verdict  and  judgment  in  county  court  not  void,  altbough  defend- 
ant was  forced  to  try  with  only  six  jurors — See  Juries. 

1.  A  judgment  setting  aside  a  conveyance  as  fraudulent  and  subjecting 

the  land  was  final,  and  the  debtor  could  not,  at  a  subsequent  terra, 
assert  a  claim  to  a  homestead  in  the  land.  Hill,  &e^  v.  Lancaster, 
&c 338 

2.  Appropriation  of  money  by  county  court  to  build  bridges  is  not  a 

judicial  act,  and  may  be  set  aside  at  subsequent  term,  unless  indi- 
vidual rights  have  intervened.  Crittenden  County  Court  v. 
Shanks 476 

3.  Where  the  defendant  in  an  action   allows  judgment  to  be  rendered 

against  him  without  pleading  a  payment  which  he  has  made  upon 
the  claim  sued  on,  he  can  not  thereafter,  in  the  absence  of  fraud  or 
mistake,  have  the  judgment  modified  by  a  court  of  equity,  or  en- 
join its  collection  in  order  that  he  may  use  as  a  seUoff'  the  payment 
which  he  failed  to  plead  at  the  proper  time.  And  this  is  true, 
although  the  plaintifi"  in  the  judgment  be  a  non-resident,  pro- 
vided he  has  not  become  a  non-resident  since  the  jiidgment  was 
rendered.     Walker  v.  Thomas 486 

4.  If  the  defendant  in  a  judgment  can,  by  a  subsequent  action,  recover 

payments  which  he  failed  to  plead  at  the  proper  time,  he  must  do 
so  by  a  common  law  action ;  his  prayer  "  for  all  proper  relief,"  in  a 
petition  in  equity  to  enjoin  the  collection  of  the  judgment,  will  not 

authorize  such  a  recovery.     Idem 486 

6.  The  plaintiff  was  entitled  to  personal  judgment  for  debts  due  at  the 
time  of  judgment,  although  not  due  when  the  action  was  instituted. 
Kleine,  Timbermau  &  Co.  v.  Nie,  &c 643 
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6.  In  an  action  to  recover  land,  a  judgment  dismissing  the  petition  can 
not  affect  infant  heirs  who  did  not  unite  as  plaintiffs,  and  who,  al- 
though made  defendants,  were  not  before  the  court.  Their  rights 
were  not  determined.    Simms  v.  Simms 642 

JUDICIAL  ACTS— 

Appropriation  by  county  court  to  build  bridges  not  a  Judicial 

act — See  Counties,  1. 
Assessment  of  property  by  county  judge  not  a  Judicial  act — 
See  Taxation,  16. 

JUDICIAL  SALES— 
See  Liens. 

1.  As  the  commissioner's  report  of  sale  does  not  show  for  what  price  the 

land  sold,  nor  that  he  offered  to  sell  less  than  the  whole  tract  to  pay 
the  two  debts,  the  court  erred  in  overruling  the  exceptions  to  the 
report.     Haney  v.  MoClure,  &c 146 

2.  As  the  land  sought  to  be  subjected  in  this  case  consisted  of  separate 

tracts,  lying  in  two  different  counties,  it  was  error  to  order  a  sale  of 
the  land  in  gross,  without  reference  to  the  fact  whether  it  woukl  l)e 
necessary  to  sell  it  all  to  pay  the  debt,  interest  and  costs.  The  court 
should  80  amend  the  judgment  as  to  direct  the  sale  of  said  land  by 
the  tract,  and  only  so  much  thereof  as  will  be  necessary  to  satisfy 
the  debt,  interest  and  cost.     Starks,  &c.,  v.  Curd,  &c 165 

8.  Where  property  is  sold  under  a  jud<;ment  enforcing  a  mortgage  lien, 
and  afterward  redeemed  by  the  dfebtor,  the  plaintiff  can  not  have 
an  order  of  resale  to  satisfy  the  unpaid  part  of  his  judgment,  the 
first  sale  having  failed  to  satisfy  it.  The  mortgage  lien  ceases  to 
exist  whenever  the  sale  is  made  enforcing  it.  If  the  first  sale  fails 
to  satisfy  the  debt  the  mortgagee  may  at  once  take  steps  in  the  same 
suit,  or  by  execution  on  his  judgment,  to  subject  the  equity  of  re- 
demption, if  it  exists,  and  thus  protect  himself.  Makibben  v. 
Arndt,  &c 180 

4.  A  purchaser  at  decretal  sale  is  at  once  vested  with  the  equitable  title 
and  is  not  merely  a  preferred  bidder.     Hughes  v.  Swope.  ,    .    .  264 

6.  While  it  is  the  duty  of  the  commissioner  making  a  sale  to  allow  a  rea- 
sonable time  to  the  purchaser  to  prepare  his  bond  and  get  his  sure- 
ties together  for  the  purpose  of  signing  it,  the  commissioner  must, 
if  necessary,  be  the  judge  of  the  length  of  time  he  will  give,  which 
will  depend  on  the  probability  of  the  purchaser  being  able  to  ma-ke 
a  good  bond,  and  other  circumstances. 

In  this  case,  the  commissioner  did  not  act  improperly  in  reselling 
the  property  on  the  same  day,  upon  receiving  notice  from  the  first 
purchaser,  who  was  insolvent,  that  he  could  not  give  bond  that  day, 
the  commissioner  having  no  assurance  that  he  would  be  able  to 
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comply  with  bis  promise  to  make  a  good  bond  on  a  subsequent  day. 
The  court,  therefore,  erred  in  setting  aside  the  second  sale  and  ac- 
cepting the  bond  of  the  first  purchaser,  executed  by  him  after  the 
resale,  and  after  the  execution  of  bond  by  the  second  purchaser. 
Idem 254 

6.  In  an  action  against  infants  and  their  guardian  to  sell  land  owucd 

jointly  by  the  plaintiff*  with  them,  the  plaintiff*  after  the  sale,  biil 
before  confirmation,  filed  an  amended  petition  seeking  to  set  aside 
the  sale  because  of  a  mistake  in  the  description  of  the  land  sold. 
The  infant  defendants,  by  their  guardian,  entered  their  appearance 
to  the  amended  petition,  but  did  not  controvert  the  facts  therein 
stated,  nor  resist  the  relief  sought;  nor  did  the  purchaser  resist  the 
setting  aside  of  the  sale.  Held — That  it  was  competent  for  the 
infants,  by  their  guai-dian,  to  waive  the  filing  of  formal  exeeption!« 
to  tlie  report  of  the  sale,  and  adopt  the  paper  filed  as  an  amended 
petition  as  exceptions.  Tlierefore  the  court  did  not  err  in  setting 
aside  the  sale  or  in  entering  a  supplemental  order  for  a  resale,  giv- 
ing a  true  boundary,  although  the  amended  petition  was  filed  more 
than  sixty  days  after  the  original  judgment,  and,  therefore,  after  the 
expiration  of  the  time  within  which  the  Louisville  Chancery  Court 
has  control  over  its  judgments.    Johnson,  &c.,  v.  Johnson,  &c.  .  275 

7.  "Where  a  commissioner  making  a  sale  under  decree  of  court  discovers, 

after  the  hammer  has  fallen  and  the  purchaser  has  been  announced, 
that  he  has  made  a  mistake,  he  may  announce  the  fact  and  proceed 
with  the  sale,  the  parties  and  the  crowd  still  being  present. 

Appellant  and  appellee  were  both  bidding  the  same  amount  at  a 
decretal  sale,  but  the  comniissioner  hearing  only  appellant*s  bid,  let 
the  hammer  fall  and  announced  that  appellant  was  the  purchaser. 
Discovering  at  once  his  mistake,  ho  proceeded  with  the  sale,  the 
interested  parties  and  the  crowd  being  still  present,  and,  appellee 
increasing  his  bid,  the  property  was  knocked  oflT  to  him.  7/«/rf— 
That  this  was  proper.     Head  v.  Clark 362 

8.  In  so  far  as  the  commi.<sioner  is  not  restricted  by  the  terms  of  the  de- 

cree or  the  general   law,  he  has  a  reasonable  discretion  as  to  the 

time  and  manner  of  conducting  the  sale.     Jdtrtn 362 

9;.  Feuding  an  action  to  enforce  a  lien  on  land,  an  execution  creditor  may 
have  his  execution  levied  on  the  land  as  foundation  for  coming  into 
the  action  and  enforcing  the  lien  created  thereby.  And  even  where 
the  execution  lien  is  created  after  the  land  has  been  sold  under 
judgment  of  the  court,  the  execution  creditor  may  come  into  the 
case  and  file  exceptions  to  the  report  of  sale,  and  have  the  sale  set 
aside,  if  good  grounds  exist  therefor,  and  then  have  the  property 
sold  to  satisfy  both  his  debt  and  that  of  the  plaintiflT.  Jones,  ^c 
V.  Allen  &  Co 881 
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10.  A  judgment  confirming  a  report  of  sale  is  a  final  judgment,  which 

the  court,  after  the  term  at  which  it  was  rendered,  can  rot  vacate 
or  modify,  unless  it  be  for  some  one  or  more  of  the  causes  men- 
tioned in  section  618  of  the  Civil  Code;  and  if  any  one  of  the 
causes  mentioned  in  subsections  4,  5,  6,  7  and  8  of  that  section  is 
relied  on,  the  party  seeking  to  set  aside  the  judgment  must  pro- 
ceed by  petition.     Kincaid,  Adm'r,  &c.,  v.  Tutt,  &c 392 

11.  The  fact  that  the  plaintifiV  attorney  did  not  attend  the  sale,  owing  to 

the  failure  of  the  commissioner  to  comply  with  his  promise  to 
notify  him  of  the  time  of  sale,  and  that  by  reason  of  his  absence 
the  land  did  not  bring  as  much  as  plaintiffs'  debt,  was  a  casualty 
sufficient  to  defeat  the  confirmation  of  the  sale;  but  the  plaintiffs, 
having  failed  to  appear  and  oppose  the  confirmation,  can  not  now 
have  the  judgment  of  confirmation  set  aside  uppn  that  ground, 
unless  prevented  by  unavoidable  casualty  from  appearing  and  op- 
posing the  confirmati(m,  which  does  not  appear.     Ide^n  ....  392 

12.  Where  the  statute  regulating  the  manner  of  conducting  judicial  sales 

has  been  disregarded  in  making  a  sale,  and  the  debtor  has  been 
prejudiced  thereby,  it  is  the  duty  of  the  court,  upon  exceptions  filed 
to  the  commissioner's  i*eport,  to  set  aside  the  sale,  although  made  in 
strict  contormity  to  the  judgment,  as  the  court,  notwithstanding 
the  judgment,  has  complete  control  over  the  mere  manner  of  con- 
ducting the  sale  until  the  report  of  sale  has  been  confirmed.  Van- 
meter  V.  Vanmeter's  Assignee 448 

18.  It  was  error  to  sell  a  large  body  of  land  as  a  whole  without  first  offer- 
ing it  in  parcels,  and  this  irregularity,  conne'ted  with  the  inade- 
quacy of  price,  was  sufficient  to  entitle  the  debtor  to  have  the  sale 
.«et  pside  upon  exceptions  to  the  report,  although  the  commissioner 
followed  the  judgment  of  the  court  in  making  the  sale.  And  the 
fact  that  the  sale  was  conducted  under  the  supervision  of  counsel 
on  each  side  is  not  sufficient  to  estop  the  debtor.     Idem   •   •   .    .  448 

14.  Where  the  purchaser  resists  an  eflbrt  to  set  aside  the  sale,  and  is  un- 
successful, he  should  pay  the  costs  incurred  upon  the  trial  of  the 
exceptions  as  any  other  litigant.  If  he  does  not  resist  the  effort  t« 
set  aside  the  sale,  he  should  be  allowed  his  ordinary  costs  incurred 
as  a  bidder. 

The  court  in  this  case  properly  refused  to  allow  the  purchaser  an 
attorney's  fee  as  pai*t  of  his  costs  incurred  upon  the  trial  of  the 
exceptions,  overruling  Egard  v.  Chearnly,  1  Bush,  12.     Idem,  .  449 

JURISDICTION- 
SCO  Appeals,  3,  4,  5. 

Of  action  to  sell  real  estate  of  infant  lying  in  different  counties- 
See  Salks  ok  Infants'  Real  Estate,  3. 
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In  suit  on  injunction  bond,  transfer  of  injunction  suit  presumed 

to  have  been  regularly  made — See  Injunctions,  8. 
Objection  to,  must  be   made    before  appearance  to  merits — See 
Judges,  1,  2. 

JURIES— 

As  to  right  to  issue  out  of  chancery — See  Railroads.  10. 

As  to  allowing  jury  in  felony  case  to  separate — See  Appeals,  1. 

The  act  of  February  11,  1880,  providing  that  juries  in  certain  courts  may 
consist  of  only  six  men,  does  not  include  the  county  court,  and, 
therefore,  the  county  judge  erred  in  forcing  appellant  to  try  with 
six  jui*ors;  but  as  the  error  was  judicial,  and  entitled  appellant  to 
an  appeal  to  the  circuit  court,  where  the  error  would  have  been 
remedied  by  giving  appellant  the  benefit  of  a  trial  by  twelve 
jurors,  the  judgment  of  the  county  court  will  not  be  treated  as  void 
in  this  proceeding  to  enjoin  the  ispual  of  an  execution  upon  a  re- 
plevin bond  executed  in  satisfaction  of  the  judgment.  Helvenstine 
V.  Yantis,  County  Judge 695 

LAND— 

Where  patent  to  land  is  issued  to  dead  person  his  heirs  take  the 

title — See  Patents. 
As  to  reservation  of  minerals  and  timber  in  conveyance  of  land 

—See  Deeds,  1,  2,  3. 
As  to  contracts  running  with — See  Railroads,  8. 
As  to  verbal  sales  of  land— See  Statute  of  Frauds. 
As  to  pleading  in  action  to  recover — See  Pleading,  2,  8. 

LETTERS— 

As  to  right  to  rule  to  compel  adverse  party  to  produce  letters — 
Sec  Evidence,  6. 

LEVY— 

See  Executions,  4. 

LIBEL— 

1.  Any  written  or  printed  publication  which  tends  to  degrade  or  disgrace 
the  person  about  whom  it  is  written  or  printed,  or  which  tends  to 
render  him  odious,  ridiculous  or  contemptible  in  the  estimation  of 
his  friends  or  acquaintances  or  the  public,  is  libelous.  Therefore,  it 
is  libelous  to  publish  any  writing  or  printing  of  a  person  that  he  ist 
guilty  of  a  falsehood. 

It  is  held  in  this  case  that  a  card  published  in  a  newspaper, 
charging,  in  substance,  that  the  plaintiff,  for  the  purpose  of  aiding 
his  sister  to  procure  the  situation  of  teacher  in  a  district  school  as 
against  another  applicant,  had  uttered  a  falsehood,  was  libelous. 
Riley  V.  Lee,  &c 603 
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2.  Malice   in  such   a   case  consifits  in  intentionally  publishing,  without 

justifiable  cause,  any  written  or  printed  matter  injurious  to  the 
character  of  another;  and  every  thing  written  and  published  of 
another  that  is  injurious  to  his  character  must,  for  the  purposes 
of  the  action,  be  taken  to  be  false  unless  it  is  shown  by  plea  and 
proof  to  be  true.  And  the  presumption  of  malice  remains  through 
the  entire  case  until  it  is  met  by  plea  and  proof  of  a  contrary 
nature,  or  that  the  publication  was  justifiable.     Idem  ....      608 

3.  The  publisher  of  a  newspaper  is  liable  for  the  publication  of  a  libelous 

advertisement,  although  in  the  form  of  a  card  written  by  another 
over  his  own  signature,  the  publication  being  the  gravamen  of  the 
action.     Idem 603 

4.  The  provisions  of  the  Federal  and  the  State  Constitution  guaranteeing 

the  "freedom  of  the  press,"  were  simply  intended  to  secure  to  the 
conductors  of  the  press  the  same  rights  and  immunities  that  are 
enjoyed  by  the  public  at  large;  and,  therefore,  the  right  of  "the 
press  '*  in  criticising  the  acts  of  either  public  officials  or  private  in- 
dividuals is  no  greater  than  the  right  of  the  citizen  in  that  regard. 
Idem 608 

LICBNSR- 

See  Taxation,  2. 

As  to  license  to  retail  liquor — See  Liquor  Traffic,  1,  2. 

LIENS— 

See  Attorney  and  Client. 

Descent  and  Distribution. 
Partnership,  1. 
As  to  pleading  in  suit  to  enforce  vendor's  lien — See  Vendor  and 

Vendee,  1. 

As  to  vendor's  lien  on  land  of  married   woman — See  Vendor 

AND  Vendee,  2. 

Although  plaintiff*  had  no  lien  for  her  debt,  yet,  as  the  property  had  to  be 

sold  to  satisfy  the  debts  of  creditors  who  did  have  liens,  it  was 

not  error  to  direct  the  payment  of  plaintiff's  debts  out  of  the 

balance   of   the    proceeds    after    satisfying    the   liens.    Sypert  v. 

Harrison,  &c • 462 

LIMITATION— 

See  Usury,  1. 

As  to  adverse  possession  of  passways — See  Passways. 
1.  When  a  plaintiff  brings  his  action  against  the  wrong  party,  and,  after 
the  statute  of  limitation  has  fully  run,  amends  his  petition  and 
brings  in  new  parties  as  defendants,  the  new  parties  thus  brought 
in  may  rely  upon  the  statute  of  limitations  as  a  defense. 

"The  Times  Company"  was  sued  as  a  corporation  for  an  alleged 
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lil>el,  and  answered  without  disclosing  whether  or  not  it  was  an 
incorporated  institution.  After  more  than  a  year  the  defendant 
filed  an  amended  answer,  setting  up  the  fact  that  it  was  not  incor- 
porated, and  thereupon  the  plaintiff  filed  an  amended  petiticui, 
alleging  that  the  allegation  of  the  original  petition  that  the  defend- 
ant was  a  corporation  was  a  mistake,  and  that  the  **  Times"  was  a 
private  concern,  owned  and  published  by  certain  individuals  as 
partners,  who  were  made  defendants,  and,  upon  being  summoned, 
filed  an  answer  pleading  the  one  year's  statute  of  limitations.  The 
original  summons  was  served  on  one  of  these  defendants  as  the 
.  business  manager  of  the  supposed  corporation.  Held^Thsi  tlie 
action  is  barred.     Leatherman  v.  Times  Company,  &c 291 

2.  Where  the  husband  sold  and  conveyed  the  wife's  land  prior  to  the  act 
of  1846,  no  right  of  action  accrued  to  the  wife  until  the  death  of 
the  husband;  and  if  the  husband  survived  the  wife,  and  became 
tenant  by  the  curtesy  upon  her  death,  no  right  of  action  accrued  to 
the  wife's  heirs  against  the  purchaser  from  the  husband  until  the 
husband's  death:  and  limitation  did  not  begin  to  run  against  them 
until  that  time,  although  the  purchaser  may  have  been  in  posse- 
sion more  than  thirty  years.  The  thirty  years*  statute  does  not 
apply  in  such  cases  unless  the  wife  united  in  the  sale  by  the  hus- 
band.    Butler,  &c.,  V.  McMillan,  &c 414 

LIQUOR  traffic- 
As  to  sufficiency  of  title  of  act  of  Legislature  prohibiting — See 

Constitutional  Law,  9. 
As  to  validity  and  construction  of  statute  making  it  unlawful  for 
.     physician  to  prescribe  whisky— See  Criminal  Law,  1(V13.    ' 
1.  The  present  revenue  law  (chapter  92,  General  Statutes)  has  not  re- 
pealed the  special  statutes  giving  to  cities  and  towns  exclusive 
power  to  grant  licenses  to  sell  liquor  by  retail  within  their  respects 
ive  limits;  and  under  section  10  of  article  5  of  that  law,  which 
provides  that  a  license  granted  by  a  city  or  town  having  authority 
to  grant  the  same  shall  be  void,  ** unless  the  State  license  be  ob- 
tained, and  the  State  tax  be  paid  before  the  grant  thereof,"  it  is  not 
necessary  for  the  applicant  to  do  more  than  pay  to  the  county  clerk 
the  Statf  tax  required  in  such  cases,  the  clerk's  receipt  of  such  pay- 
ment being  all  the  State  license  required  by  that  section  of  the 
statute. 

Appellant,  with  a  view  of  applying  to  the  board  of  trustees  for 
license  to  retail  liquor  in  Shelbyville,  tendered  to  the  county  clerk 
the  amount  of  State  tax  required  to  be  prepaid ;  and  upon  his  re- 
fusal to  receive  the  money  and  give  a  receipt  therefor,  this  action 
was  instituted  for  a  writ  of  mandamus  to  compel  him  to  do  so. 
Held — ^That  the  provisions  of  the  charter  of  Shelbyville,  giving  the 
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board  of  trustees  the  exclusive  right  to  license  all  taverns,  houses  of 
public  resort,  etc.,  was  not  repealed  by  the  present  revenue  law 
and  that  appellant  is  entitled  to  the  mandamus.  Adams  v.  Ste- 
phens  448 

2.  The  power  to  grant  a  license  to  sell  liquors  by  retail,  in  any  given 
locality,  involves  a  discretion  to  refuse.     Idem 443 

LIS  PENDENS— 

A  purchaser  petidente  lite  is  bound  by  the  judgment  rendered  against  the 
person  from  whom  he  purchased,  but  a  party  may,  by  an  unreason- 
able delay  in  the  prosecution  of  his  suit,  lose  the  benefit  of  his  lis 
penden8y  and  deprive  himself  of  any  remedy  against  bona  fide  pur- 
chasers. 

W.  instituted  a  suit  against  M.  in  1858,  for  the  recovery  of  land 
8.  had  then  been  in  the  adverse  possession  of  the  land  for  thii-teen 
years.  After  S.  had  been  in  possession  for  more  than  fifteen  years, 
he  sold  to  M.,  who,  in  1874,  sold  to  appellee,  who  had  no  notice  of 
W.'s  action,  and  was  never  made  a  party.  In  1881,  twenty-three 
years  after  the  institution  of  the  action  by  W.,  judgment  was  ren*- 
dered  in  his  favor  against  M.  for  the  recovery  of  the  land.  In  this 
action  by  appellee  to  enjoin  the  execution  of  a  writ  of  possession,, 
issued  upon  that  judgment.  Held — That  appellee  is  not  bound  by 
the  judgment  against  M.  He  is  not  to  be  regarded  as  a  •pendente 
lite  purchaser,  but  his  rights  are  to  be  determined  as  if  no  action 
had  ever  been  instituted  by  W. ;  and  as  he  and  those  under  whom 
he  claims  had  been  in  the  adverse  possession  of  the  land  for  thirty- 
six  years  when  the  writ  of  posse.s'iion  issued,  he  is  entitled  to  the 
relief  sought.     Wallace,  Ac,  v.  Marquett 130 

LOST   RECORDS— 

1.  When  a  commissioner  has  been  appointed  to  take  proof  as  to  the  con- 

tents of  lost  records  as  provided  by  section  4  of  chapter  72."  of  the 
General  Statutes,  and  has  made  a  report,  the  court  has  no  authority 
to  substitute  the  papers  accompanying  his  report  for  the  originals 
unless  the  affidavit  required  by  section  5  of  chapter  72  was  filed, 
and  the  testimony  upon  which  his  report  is  based  was  taken  in 
writing.     Haney  v.  McClure,  &c * 146 

2.  In  addition  to  the  inherent  power  which  every  circuit  court  has  to- 

supply  its  lost  or  defaced  records,  the  court  is  authorized  by  section 
1  of  chapter  72,  General  Statutes,  to  re-enter  a  judgment,  the  rec- 
ord of  which  has  been  lost  or  destroyed,  without  the  previous  ap- 
pointment of  a  commissioner  to  take  testimony;  and  while  it  does 
not  appear  in  this  case  that  the  notice  required  by  that  section  was 
formally  given,  yet,  as  defendant  did  have  notice  that  the  records 
and  papers  of  the  action  had  been  destroyed  by  fire,  and  that  tha 
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U)HT  KECORUS— Continued. 

plaintiff  had  moved  to  supply  the  loet  papers  and  re-enter  oC  recofd 
the  judgment,  and  was  present  in  court  when  the  order  was  made, 
the  court  had  the  power,  upon  satisfactory  proof,  which  it  is  t«>  be 
prasumed  was  made,  to  re-enter  the  judgment.     Idem 146 

3.  While  a  state  of  case  might  c^xist  where  it  would  be  erroneous  and 
prejudicial  to  give  full  effect  to  and  execute  such  judgment  in  the 
absence  of  properly  authenticated  pleadings  and  papers  belonging 
to  the  case,  yet,  as  the  judgment  in  this  case  was  rendered  by  de- 
fault, and  the  time  for  an  appeal  had  elapsed,  and  the  debts  for 
which  the  judgment  was  rendered  are  set  out  and  the  land  directed 
to  be  sold  fully  described,  there  is  no  reason  why  the  re-entered 
judgment  should  not  be  executed  as  if  the  record  of  the  original 
had  not  been  destroyed.    Idem 14c 

LUNATICS- 

See  Insanity. 

As  to  »alo  of  inchoate  right  of  dower  of  lunatic  married  women 
— See  Dower. 

MANDAMUS- 

To  compel  county  clerk  to  receive  State  tax  on  liquor  license  and 

give  receipt  therefor — See  Liquor  Traffic,  1. 
To  com))el  county  to  erect  bridges— See  Counties,  1. 
To  compel  trial  court  to  grant  appeal — See  Appeals,  9,  10. 

MANSLAUGHTER- 

8eo  Criminal  Law,  4-9. 
MARRIKD  WOMEN— 

See  Hus«band  and  Wife. 
MEASURE  OP  DAMAGES— 

See  Damages,  1,  2. 
MINERALS— 

As  to  reservation  of  in  conveyance  of  land— See  I>BKDe;  1,  2,  S 
MINISTERIAL  ACTS— 

The  cHmnty  judge  acts  ministerially  In  asso^<in«r  property  under  the  Aud- 
itor's agent  act      Baldwin  v.  Howitl   Auditor 678 

mistake- 
As  to  mistake  in  name  used  in  pleading — See  IirDicniKirr.  4; 

Plbai»ixq,  2 
As  to  mistake  as  to  form  of  action — See  Plkai>ixq.  4. 
As  to  money  paid  creditors  oT  decedent  under  nktake  as  V*  5«4- 

vency  i»f  estate — Sec  Dkckdext^*  Estates. 

MORTGAGES— 

As  !«»  «*stopjK»l  to  claim  mortgasred  prvfierty — See  EsTorra. 
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MUNICIPAL  CORPORATIONS— 

License  tax  paid  to  city  by  wliolesale  liquor  merchants  not  a  dis- 
charge of  taxes  on  whisky  in  bonded  warehouses — See  Taxa- 
tion, 2. 

Ab  lu  assessments   for  street  improvements — See  Stbbit  Im* 

PROVEMKNTS. 

Residents  of  town  may  be  taxed  by  county  to  keep  roads  in 
repair — See  Taxation,  10. 

As  to  granting  of  licenses  to  sell  liquor— See  Liquor  TEAmc, 
1.^2. 

A  city  can  not  delegate  to  a  water  company  the  power  to  deter- 
mine who  shall  be  employed  to  make  connnection  with  its 
main  pipes — See  Constitutional  Law,  2,  3. 

As  to  taxation  of  farming  lands  included  within  boundary  of 
town — See  Taxation,  12,  13. 

1.  It  is  no  objection  to  an  ordinance  providing  for  the  issual  of  municipal 

bonds  that  it  gives  the  mayor  the  discretion  to  sell  the  bonds  at  a 
lower  rate  of  interest  than  that  fixed  in  the  ordinance  if  he  can  do 
so.  Such  a  provision  is  not  an  unauthorized  delegation  of  legisla- 
tive power.    Frantz,  Jr.,  &c.,  v.  Jacob,  &c 625 

2.  A  city  tax-payer  may  enjoin  the  issuing  of  illegal  bonds  by  the  city, 

both  for  his  own  protection  and  for  that  of  innocent  parties  who 
may  purchase  them.    Frantz,  Jr.,  &c.,  v.  Jacob,  &c 626 

NAVIGATION— 

1.  A  State  Legislature  may  authorize  the  building  of  a  bridge  or  other 

structure  tending  to  obstruct  the  navigation  of  a  navigable  river 
which  is  altogether  within  its  own  boundary,  so  long  as  Congress 
does  not  interfere.  Green  and  Barren  River  Nav.  Co.  v.  Cbes., 
Ohio  &  S.  W.  R.  Co 1 

2.  The  appellant,  under  its  lease  from  the  State  of  the  "  Green  and  Barren 

river  line  of  navigation,"  acquired  no  peculiar  right  in  the  naviga- 
tion of  these  streams,  but  merely  the  exclusive  proprietorship,  dur- 
ing the  lease,  of  the  improvements  made  by  the  State.  Therefore, 
the  grant  to  a  railroad  company  to  bridge  these  streams,  "  so  as  not 
unreasonably  to  obstruct  navigation,"  was  valid  as  against  appel- 
lant ;  and  appellant  can  not  complain  of  the  obstruction  of  naviga- 
tion by  the  railroad  company  in  repairing  a  bridge  constructed 
under  this  grant,  the  repairs  being  made  in  such  a  way  "as  not 
unreasonably  to  obstruct  navigation."    Idem 1 

NEGLIGENCE— 

See  Railroads,  4,  6. 

Evidence  of  plaintiffs  acts  on  other  o<'casioiis  not  competent  to 

prove  contributory  negligence — Sec  Evidence,  2. 
As  to  contributory  negligence— See  Railroads,  6. 
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NEGOTIABLE  INSTRUiMENTS— 
See  Bills  and  Notes. 

NEW  TRIAL— 

As  to  right  to  vacate  or  modify  Judgment  confirming  report  of 

sale — See  Judicial  Sales,  10,  11. 

A  verdict  was  returned   July  16,  1886.    The  motion   for  new  trial  was 

made  July  19.    A  Sunday  intervened.     Held — That  the  motion 

was  in  time.    Frazier  v.  Clark,  &c 260 

NON-RESIDENTS— 

As  to  taxation  of  property  belonging  to— See  Taxation,  1. 

NOVATION- 
SCO  Ubury,  2. 

NULLA  BONA— 

See  Fraudulent  Convetancss. 

OFFICERS— 

As  to  killing  of  peace  oflBcer— See  Arrest,  3;  Evidence,  12. 

As  to  right  of  officer  to  kill  one  resisting  arrest — See  Arrest,  2. 

Return  on  summons  can  not  be  impeached  collaterally — See  Sum- 
mons, 1,  2. 
As  to  proper  officer  to  serve  process — See  Executions,  2. 

ORDINANCES— 

As  to  validity  of— See  Municipal  Corporations,  1;  Street 
Improvement?,  6. 

OVERRULED  CASES— 

Sheets  v.  Grubbs,  4  Met.,  889 88 

Egard  v.  Chearnly,  1  Bush,  12 449 

Luxon  V.  Wilgus,  7  Bush,  205,  modified 651 

PARENT  AND  CHILD- 

As  to  right  of  father  to  protect  daughter  from  assaults  of  her 

husband— See  Criminal  Law,  4,  6. 

A  father  may  refuse  to  receive  compensation  for  his  services  as  trustee  for 

his  child,  and  his  creditors  can   not  complain.     Ten  Broeck  v. 

Fidelity  Trust  and  Safety  Vault  Co 242 

PARTIAL  LEGISLATION— 

See  Building  and  Loan  Associations. 

PARTIES  TO  ACTIONS— 

See  Actions  to  Quiet  Title. 

Sales  of  Infakts*  Real  Estate,  2. 
As  to  right  of  action  against  railroad  company  for  breach  of  con- 
tract to  make  crossing — See  Railroads,  8. 
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PARTIES  TO  ACTIONS— Continued. 

Persons  entitled  to  sue  on  injunction  bond,  altliough  not  parties 

to  original  action — See  Injunctions,  2. 
As  to  right  of  one  or  more  of  several  persons  having  common 

interest  to  sue  for  all — See  Injunctions,  1. 
Suit  against  wrong  party — amendment  of  petition  after  statute 

of  limitation  has  fully  run — See  Limitation. 
Judgment  not  binding  on  infant  heirs  who  were  not  before  the 

court — See  Judgments,  6. 

1.  In  this  action  of  divorce  by  the  wife,  she  alleged  that  she  was  the 

owner  of  a  tract  of  land,  in  the  enjoyment  of  which  she  asked  the 
<?hancellor  to  protect  her.  The  deed  to  said  tract  of  land  was  to 
plaintiff  and  her  children.  The  defendant,  by  his  answer,  alleged 
that  he  had  paid  for  the  land,  and  that  the  agreement  was  that  the 
deed  was  to  be  made  to  him  jointly  with  his  wife  and  children,  but 
that  through  fraud  his  name  was  excluded.  He  asked  to  have  the 
deed  reformed,  making  his  answer  a  cross-petition  against  his  wife 
and  children,  but  the  children  were  not  served  with  process.  After 
the  issue  was  made  up  the  defendant  dismissed  his  answer  so  far  as 
it  was  sought  to  make  it  a  cross-petition,  and  it  was  thereafter 
treated  as  a  counter-claim,  a  judg?nent  being  rendered  reforming 
the  deed  as  prayed.  HeUl — That  if  the  defendant  had  any  right  to 
have  the  question  as  to  his  interest  in  said  land  settled  in  this  action, 
his  right  vyas  by  counter-claim,  and  not  by  cross-petition;  but  the 
children  were  necessary  parties,  and  should  have  been  summoned 
to  answer  the  counter-claim.    Grimes  v.  Grimes 20 

2.  Husband  may  sue  or  be  sued  for  homestead  without  wife  being  joined. 

Hill,  &c.,  V.  Lancaster,  &c 388 

PARTITION— 

See  Descent  and  Distribution. 

As  to  jurisdiction  to  order— See  Sales  of  Infants'  Real  Es- 
tate, 3. 
After  the  parties  in  interest  have  acquiesced  in  the  partition  of  land  for 
more  than  fifty  years,  it  is  then  too  late  to  raise  any  question  as  to 
the  regularity  of  the  partition.     Butler,  &c.,  v.  McMillan,  &c.  .  415 

PARTNERSHIP— 

1.  If  land  has  been  bought  with  partnership  money,  and  has  been  brought 
into  the  business  of  the  firm  and  used  for  its  purposes,  it  will  be 
considered  as  partnership  property.  But  even  in  this  case  it  may 
be  shown  by  distinct  evidence  that  it  was  the  intention  of  the  mem- 
bers of  the  firm  to  hold  it  as  real  estate,  in  which  each  should  have 
his  interest  in  common  with  the  others.  If,  however,  the  real  estate 
was  not  paid  for  with  partnership  funds,  but  each  partner  purchased 
his  interest  and  paid  for  it  with  bis  own  funds,  the  presumption 
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PARTNERSHIP— Continued. 

arises  that  the  partners  did  not  intend  to  hold  it  as  partnership 
property.    This  presumption,  however,  may  be  rebutted. 

In  this  action,  in  which  one  of  the  two  partners  claims  an  equita- 
ble lien  upon  i*eal  estate  claimed  to  be  paHnership  property,  as 
against  one  claiming  a  superior  lien  by  virtue  of  a  mortgage  from 
the  other  partner,  it  appeal's  that  each  partner  held  his  individual 
interest  in  said  property  by  a  separate  conveyance,  which  interest 
was  paid  for  out  of  his  own  funds,  and  that  each  partner,  afler  the 
partnership  business  ceased,  used  his  interest  in  said  property  for  his 
exclusive  benefit,  and  mortgaged  it  as  security  for  his  individual 
liabilities.  Held^Thai  the  real  estate  in  question  was  not  partner- 
ship property,  and  that  the  partner  has  no  lien.  White's  Adm'r  v. 
Boulware 169 

2.  A  surviving  partner,  who,  in  winding  up  the  partnership  business,  re- 
tained large  sums  of  money  in  his  hands  for  considerable  lengths  of 
time,  when  he  should  have  paid  them  out  to  stop  interest,  was  prop- 
erly charged  with  interest  thereon.     Adkisson  v.  Dent,  &c.   .   .  628 

PASSWAYS— 

1.  In  this  action  to  enjoin  the  defendant  from  obstructing  a  passway  over 

his  land,  it  appears  that  the  plaintifTand  his  vendors  have  used  thir$ 
way  for  more  than  fifty  years,  with  only  such  changes  as  may  have 
been  necessary  from  time  to  time,  by  reason  of  high  water,  and  that 
it  has  been,  during  all  this  time,  the  only  direct  passway  from 
plaintiffs  land  to  the  county  seat,  and  is  now  his  only  outlet.  Held 
— That  the  use  of  this  passway  being  indispensable  to  the  enjoy- 
ment of  the  plaintiffs  premises,  and  having  been  used  from  time 
immemorial,  the  grant  to  the  use  should  be  implied.  It  was  not 
necessary  for  the  plaintiff  to  show  by  positive  testimony  that  he 
had  claimed  this  use  as  a  matter  of  right,  and  so  proclaimed  to  his 
neighbors,  the  burden  being  on  the  defendant  after  such  a  long  use 
of  his  premises  to  show  that  the  use  was  merely  permissive.  Nop 
is  the  plaintiff  estopped  by  reason  of  the  fact  that  he  has  closed  up 
other  ways,  which  lead  in  other  directions.  Nor  is  a  proceeding  in 
the  county  court,  by  which  an  effort  was  made  to  condemn  this 
route  for  a  passway,  a  bar  to  this  action,  the  proceeding  having 
been  dismissed  without  prejudice  before  judgment.  O* Daniel  v. 
O'Daniel 186 

2.  Under  our  statute  of  limitations  the  continued  use  of  a  passway  over 

another's  land  for  fifteen  years,  unexplained,  creates  the  presump- 
tion that  the  use  or  claim  was  adverse.     Idem 186 

PATENTS— 

See  Caveat. 

Where  a  patent  is  issued  to  a  person  who  is  dead  at  the  issuing  of  the 
patent,  his  heirs  take  the  title  to  the  land  so  patented   as  if  the 
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PATENTS— Continued. 

patent  had  been  igsued  to  such  heirs  by  name.  And  it  does  not 
make  any  difforence  that  the  survey  was  made  after  the  death  of 
the  person  in  whose  name  the  patent  was  issued,  as  it  must  be  pre- 
sumed that  the  price  fixed  for  vacant  lands  by  the  county  court  was 
paid,  and  an  order  of  the  court  authorizing  him  to  enter  and  survey 
the  land  was  duly  obtained.     Cox,  Ac,  v.  Prewitt,  &c 156 

PAYMENT— 

As  to  remedy  of  debtor  who  has  allowed  judgment  to  go  against 
him  without  pleading  payments  ho  had  made— See  Judg- 
MSNTS,  3,  4. 

PENDENTE  LITE  PURCHASEBS— 
See  Lis  Pendens. 

PEREMPTORY  INSTRUCTION— 
See  Railroads,  6. 

PERSONAL  REPRESENTATIVES— 

See  Executors  and  Administrators. 

PERSONAL  RIGHTS— 

Legislature  can  not  delegate  to  a  private  corporation  the  power 
to  determine  who  shall  exercise  a  particular  trade— See  Con- 
stitutional Law,  2,  3. 

PHYSICIANS— 

As  to  validity  and  construction  of  statute  making  it  unlawful  to 
prescribe  whisky— See  Criminal  Law,  10-13. 

PLEADING— 

See  Corporations,  2. 
Counter-claim. 
Cross-petition. 

Set-off.  • 

As  to  pleadings  in  condemnation  proceedings — See  Eminent  Do- 
main, 1. 
In  action  to  enforce  vendor's  lien — See  Vendor  and  Vkndee,  1. 
Question  as  to  personal  liability  of  directors  of  corporation  on 
note  executed  by  them  not  raised  by  demurrer — See  Corpora- 
tions, 6. 
Amended   petition  treated  as  exceptions  to  report  of  sale — See 

Judicial  Sales,  6. 
As  to  amendment  of  petition  after  statute  of  limitation  has  fully 

run — See  Limitation,  1. 
As  to  pleading  in  cMminal  cases — See  Indictment. 
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PLEADING— Continued. 

In  action  to  recover  property  purchased  at  tax  sale— i:»ee  Tax 

Sales,  2,  3,  6. 
As  to  prayer  for  relief— See  J  udom ents,  4. 
Defect  in  petition  cured  by  answer — See  Conversion,  2. 

1.  Where  a  demurrer  to  an  answer  is  carried  back  to  the  petition,  the  peti- 

tion is  to  be  considered  without  reference  to  the  answer  or  any 
exhibit  filed  with  it;  and  this  is  true,  although  a  demurrer  to  the 
petition  was  overruled  before  the  answer  was  filed.  Macklin,  Stc^ 
V.  Trustees  of  Common  School  District 6ft3 

2.  In  an  action  by  sonae  of  the  heirs  of  **  John  "  Simms  to  obtain  a  sale  of 

a  tract  of  land  which  they  alleged  belonged  to  him  at  his  death,  the 
party  in  possession  of  the  land,  who  was  made  a  defendant,  filed  an 
answer  denying  that  "Jack"  Simms  was  the  owner  of  the  land  at 
his  death.  Held — That  the  denials  of  the  answer  are  responsive  in 
such  a  way  to  the  averments  of  the  petition  as  to  plainly  show  that 
by  the  *•  Jack"  Simms  named  in  the  answer  the  pleader  referred  to 
the  "John  "  Simms  of  the  petition;  and  as  no  motion  was  made  to 
make  the  answer  more  definite,  it  should  be  treated  as  sufficient. 

Simms  v.  Simms ^  512 

8.  A«  the  object  of  the  action,  so  far  as  defendant  in  possession  was  con- 
cerned, was  a  recovery  of  the  land,  it  was  sufficient  for  him  to 
merely  deny  title  in  the  plaintiffs.  It  was  not  necessary  for  him  to 
plead  affirmatively  and  set  up  title  in  himself.     Idem  / .    .    .    .642 

4.  Where  a  plaintiff  makes  a  mistake  as  to  the  form  of  action,  advanUse 

must  be  taken  of  it,  under  our  practice,  by  a  motion  to  transfer  t> 
the  proper  docket.     Greenup  County  v.  Maysville,  Ac..  R.  Co. .  669 

5.  The  amendment  of  the  prayer  of  the  petition  so  as  to  make  it  con'^onn 

to  the  cause  of  action  set  forth  in  the  petition  was  not  a  new  and 
distinct  cause  of  action.     l!)urrett  v.  Stewart,  &c 665 

POSSESSION— 

Necessary  in  order  to  maintain  action  to  quiet  title— See  Actions 
TO  Quiet  Title. 

PRACTICE  IN  CIVIL  CASES— 
See  Caveat. 

As  to  right  to  issue  out  of  chancery — See  Railroads,  10. 
As  to  right  of  one  or  more  of  several  persons  having  coninon 

interest  to  sue  for  all — See  Injunctions,  1. 
As  to  right  of  court  to  have  verdict  reformed— See  Ejectment.  1. 
As  to  practice    in    condemnation    proceedings — See    Eminent 

Domain. 

As  to  practice  in  Court  of  Appeals  and  Superior  Court— See  Ap- 
peals. 
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PRACTICE  IN  CIVIL  CJLSES— Continued. 

As  to  right  to  rule  to  coiujjel  adverse  party  t(»  produce  accx>unt 

books  and  letters — See  Evidknce,  3,  4,  5. 
As  to  sufficiency  of,  and  time  Ibr  filing,  affidavit  to  compel  regu- 
lar judge  to  vacate  the  bench — See  Judges,  1,  2, 
As  to  order  of  introducing  testimony — See  Evidknce,  6. 
As  to  necessity  for  bill  of  exceptions  in  road  castas — See  Appeals 
TO  Circuit  Courts. 
Although  the  plaintitf  had  no  lien  for  his  debt,  it  was  not  error  to  direct 
the  payment  of  his  debt  ou.t  of  the  procee<U  of  property  which  had 
to  be  sold  to  satisfy  the  debts  of  creditors  who  did  have  liens. 
Sypert  v.  Harrison,  &c 462 

PRACTICE  IN  CRIMINAL  CASES— 
See  Change  of  Vewuk. 
Continuance. 
Indictment,  5,  6. 

PREJUDICIAL  ERRORS— 

See  Continuance. 

As  to  rejection  of  cumulative  testimony — See  Criminal  Law,  4. 

As  to  prejudicial  instruction  as  to  manslaughter — See  Criminal 
Law.  8. 

As  to  admission  of  incompetent  testimony— See  Evidence,  11. 

Appellant  can  not  complain  if  ruling  of  court  worked  out  equit- 
ably—See Election. 

PRESUMPTIONS— 

Presumption  that  transfer  of  suit  was  regularly  made— «ee  In- 
junctions, 8. 

On  appeal — See  Appeals.  2. 

As  to  continuanoe  of  insanity— 4>€e  Insanity.  4. 

That  slave  who  was  fHirohased  by  her  mother  was  set  free— See 
Slaves. 

PRINCIPAL  AND  AGENT— 

Particular    declaration    of   agent    not   competent  as  admission 

againpt  principal— See  Conversion,  3. 

Where  an  agent  protects  the  interest  of  his  principal  by  making  a  better 

bargain  than  authoriEed,  his  action  is  to  be  sustainecl  because  for 

the  interest  of  his  principal.     Frants,  Jr.,  v.  Jacob,  &c 525 

PRINCIPAL  AND  SURETY— 
See  Sureties. 

PROCESS— 

See  Executions. 

Summons, 
vol.  88— 4« 
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PROHIBITION— 

See  LiQUOB  Traffic. 

PUNITIVE  DAMAGES— 

Proper  instruction  sla  to — See  Railroads,  I^  2. 

PURCHASERS— 

See  Judicial  Sales. 
Lis  Pendens. 
Statute  of  Frauds, 

QUESTIONS  FOR  COURT  AND  JURY— 

See  Former  Acquittal,  1. 
A.S  to  whether  failure  of  those  in  charge  of  train  to  give  warning  of  its 

approach  to  a  crossing  was  negligence  was  a  question  for  the  jury. 

Rupard,  &c.,  v.  Chesapeake  &  Ohio  Railroad  C*k 280 

QUIA  TIMET— 

See  Actions  to  Quiet  Tiple. 

RAILROADS— 

Evidence  as  to  plaintiff's  acts  on  other  occasions  not  competent 

to  prove  contributory  negligence — See  Evidence,  2. 
Refusing  to  deliver  goods  may  be  sued  for  conversion — See  Con- 

VER8I0N,  1. 

1.  In  an  action  against  a  railroad  company  by  a  female  passenger  to  recover 

for  an  injury  resulting  from  being  taken  past  a  station  to  which  she 
had  purchased  a  ticket,  it  was  not  improper  to  instruct  the  jury  that 
if  any  of  the  employes  of  the  company  were  "  insulting  in  words, 
tone  or  manner,"  they  should  find  for  the  plaintiff  "damages  in 
their  discretion,"  not  exceeding  the  amount  claimed  in  the  petition. 
Louisville  &  Nashville  Railroad  Company  v.  Ballard 159 

2.  Such  an  instruction  correctly  submitted  the  question  of  punitive  dam- 

ages to  the  jury,  and  as  the  question  of  compensatory  damages  was 
correctly  submitted  by  another  in.struction,  no  other  instructions 
were  necessary.     I(fet?i 16^ 

3.  The  jury   having    returned   two   verdicts   for  substantiallv  the  same 

amount,  this  court  will  not  reverse  upon  the  ground  that  the  ver- 
dict (for  $8,005)  is  excessive.     Idem 159 

Where  the  conduct  of  a  passenger  on  a  railroad  train  is  such  as  to 
alarm  or  insult  the  other  passengers,  interfere  with  the  manage- 
ment of  the  train,  or  endanger  the  safety  of  the  passengers,  or 
those  in  charge  of  the  train,  it  is  not  only  the  right  but  the  duty 
of  the  conductor  to  eject  him,  and  the  company  is  not  liable  for 
any  injury  that  may  result,  provided  no  more  force  is  used  than  is 
reasonably  necessary ;  and  this  rule  applies  to  an  intoxicated  per- 
son, although  he  may  not  be  able  to  take  care  of  himself,  and 
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RAILROADS— Continued. 

although  he  was  known  to  be  intoxicHted  when  received  as  a  pas- 
senger.    Louisville  &  Nashville  Ruilroud  Co.  v.  Logan 282 

5.  Where  a  railroad  track  crosses  a  public  highway  on  a  trestle,  it  is  the 

duty  of  those  in  charge  of  a  train  approaching  the  crossing  to  give 
some  timely  warning  of  its  approach  for  the  protection  of  those 
who  may  be  riding  or  driving  on  the  highway,  that  they  may  se- 
cure themselves  against  injury  by  reason  of  the  frightening  of 
their  horses ;  and  the  question  as  to  whether  or  not  the  failure  to 
give  such  warnings  is  negligence  should  be  left  to  the  jury.  Ru- 
pard,  &c.,  v.  Chesapeake  &  Ohio  Railroad  C« 280 

6.  As  the  injury  to  plaintiff  in  this  case  was  the  result  of  her  own  negli- 

gence in  not  looking  in  the  direction  of  the  approaching  train, 
which  she  could  have  seen  for  a  distance  of  several  hundred  yards 
if  she  had  looked,  a  peremptory  instruction  to  find  for  defendant 
was  proper.     Idem 280 

7.  In  an  action  against  a  railroad  company  for  the  breach  of  a  contract  to 

provide  the  plaintiff  with  "  a  good  crossing"  in  consideration  of  his 
conveying  to  it  a  strip  of  land  through  his  farm  for  the  construc- 
tion of  its  road,  the  measure  of  damages  is  what  it  will  reasonably 
cost  to  make  a  g(K)d  crossing  at  the  point  named  in  the  contract, 
and  such  damages  as  may  have  directly  resulted  up  to  the  time  of 
trial  from  the  inconvenience  of  not  having  the  crossing.  Cincin- 
nati Southern  Railway  Company  v.  Hudson       480 

8.  The  fact  that  the  plaintiff  has  parted  with  the  fee  in  his  land,  without 

reserving  the  right  to  prosecute  this  suit,  and  now  has  only  a  life 
estate,  presents  no  defense  to  the  action.  The  right  of  action  did 
not  pass  to  the  plaintiff's  alienee  any  more  than  it  would  have  done 
if  the  promise  had  been  to  pay  money,  the  construction  of  the 
crossing  being  a  part  of  the  consideration  for  the  conveyance  to 
the  company.     Tcfern 480 

9.  Where  a  railroad  company  in  constructing  its  road  changes  the  surface 

of  a  public  highway  so  as  to  interfere  with  public  travel,  it  is  tin- 
duty  of  the  company  to  so  far  restore  the  highway  to  its  former 
condition  as  not  to  interfere  materially  with  its  usefulness  to  the 
public;  and  if  it  fails  to  do  so  the  county  may  have  an  acticui 
against  it  for  damages.  Greenup  County  v.  Maysville,  &c..  Rail- 
road Co. .  . 65^ 

10.  Where  the  duty  of  the  company  in  this  regard,  and  the  measure  of  it, 

are  declared  by  .statute,  the  county  may  maintain  an  action  in 
equity  to  compel  the  performance  of  the  duty,  and  in  the  same  suit 
may  have  an  issue  out  of  chancery  as  to  the  damages  that  have 
already  accrued.     Iffem 659 

RATIFICATION— 

Of  deed  executed  by  infant  married  woman — See  Infants.  2.  3. 
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REAL  PROPERTY— 

See  Land. 
RECEIVERS— 

As  to  taxation  of  fund  in  hands  of— See  Taxation,  7. 
Before  suit  can  be  brought  against  a  receiver,  leave  of  the  court  by  which 
he  was  appointed  must  be  obtained.      Spalding,  Master  Commis- 
sioner, V.  Commonwealth 135 

RECORDS— 

As  to  supplying  lost  records — See  Lost  Records. 
REDEMPTION— 

See  Judicial  Sales,  3. 

REMEDIES— 

As  to  right  of  county  to  sue  in  equity  to  compel  performance  of 
duty  by  railroad  company — See  Railroads,  10. 

REPEAL  OF  STATUTES— 

See  Statutes. 
RES  ADJUDICATA— 

Suit  dismissed  without  prejudice  not  a  bar  to  another  suit— See 
Passways,  1. 

Decision  of  Superior  Court  is  the  law  of  the  case  upon  a  subse- 
quent appeal  in  same  case  to  the  Court  *>f  Appeals — See  Ap- 
peals, 7. 

1.  A  dismissal  of  a  condemnation  proceeding  without  a  hearing  on  the 

merits  presents  no  bar  to  another  proceeding.     Portland  and  Green- 
wood Turnpike  Company  v.  Bobb 227 

2.  Judgment  setting  aside  a  conveyance  a.*  fraudulent  and  subjecting  the 

land  is  a  bar  to  a  subsequent  claim  by  the  debtor  of  a  homestead  in 
the  land.     Hill,  Ac,  v.  Lancaster,  &c 338 

RESCISSION— 

As  to  right  to  rescission  of  verbal  contract  for  sale  of  land — See 
Statute  of  Frauds,  1. 

RETURN— 

On  summons  can  not  be  collaterally  impeached — See  Summons. 

1,2. 
As  to  return  by  special  bailiff— See  Summons,  8. 

REVERSIBLE  ERRORS— 

See  Appeals.  1,  8. 
Continuance. 
Prejudicial  Errors. 

RIVERS— 

See  Water-courses. 
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ROADS— 

See  Passwats. 

Residents  of  town  may  be  taxed  by  county  to  keep  roads  in  re- 
pair—See Taxation,  10. 

As  to  practice  in  road  cases — See  Appeals  to  Circuit  Courts. 

Right  of  action  by  county  against  railroad  company  for  failing 
to  restore  public  road  to  former  condition — See  Railroads,  9, 
10. 

Right  of  county  to  injunction  to  prevent  injury  to — See  In- 
junctions, 6. 

RULE— 

To  compel  adverse  party  to  produce  books  and  letters— See  Evi- 
dence, 3,  4,  5. 

SALES  OF  INFANTS'  REAL  ESTATE— 

Infants,  by  guardian,  had  right  to  waive  formal  exceptions  to 
report  of  sale  and  to  treat  an  amended  petition  as  exceptions — 
See  Judicial  Sales,  6. 

1.  In  an  action  by  appellee,  as  guardian,  again.st  the  widow  and  heirs  of  a 

decedent,  its  ward  being  one  of  two  infant  heirs,  and  against  the 
guardian  of  the  other  infant  heir,  asking  a  sale  of  land  of  the  de- 
cedent lying  in  several  different  counties,  for  the  purpose  of  re- 
investment, the  petition  alleged  that  no  division  could  be  had 
without  impairing  the  value  of  the  interest  c»f  the  children,  and 
that  a  sale  would  be  to  the  interest  of  its  ward.  The  widow  and 
adult  children  filed  an  answer  consenting  to  the  sale,  and  asking  a 
divisitm  of  the  proceeds.  The  guardian,  who  was  made  a  defend- 
ant, filed  his  answer,  asking  a  sale  and  reinvestment  for  the  benefit 
of  his  ward.  The  evidence  sustained  the  allegations  of  the  petition. 
Held — It  was  prt>per  for  the  court,  under  sections  489  and  490  <»f 
the  Code,  to  sell  the  property  and  make  investments  for  the  infant 
defendants.  Phalan  v.  Louisville  Safety  Vault  and  Trust  Com- 
pany   24 

2.  It  was  not  necessary  that  the  guardian,  who  filed  an  answer  asking  a 

sale  and  reinvestment  for  his  ward,  should  make  his  ward  a  defend- 
ant to  his  pleading,  she  being  a  defendant  to  the  original  action. 

Idem *24 

8.  It  was  not  necessary  for  the  guardian  to  institute  separate  suits  in  the 
several  counties  in  which  the  land  was  situated.  The  action  was 
properly  instituted  in  the  county  in  which  the  ancestor  died,  the 
children  all  lived,  and  much  of  the  real  estate  was  located,  which 
was  the  jurisdiction  to  order  a  partition,  if  a  partition  could  have 
been  had;  and  that  court  had  power  to  grant  complete  relief,  the 
subject  of  the  action  being  the  division  of  the  proceeds  of  the  land 
lM»tween  the  heirs.     Idem 24 
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SALES  OF  INFANTS'  REAL  ESTATE— Continued. 

4  In  such  a  case  it  is  not  necessary  for  the  plaintiff  to  execute  bond;  but, 
if  bond  was  necessary,  a  bond  executed  by^  the  plaintiff  in  the  name 
of  its  president  was  sufficient  under  its  charter  without  personal 
security.     Idem 24 

SALES  OF  PERSONAL  PROPERTY— 

Measure  of  damages  for  breach  of  contract — See  Damages,  2. 

SC^HOOLS— 

As  to  tax  to  build  or  repair  school-house — See  Taxation,  14,  15. 

SELF-DEFENSE— 

See  Criminal  Law,  7,  9. 

SEPARATE  ESTATE— 

Power  of  married  woman  to  dispose  of  by  will — See  WiLL»,  6. 

SET-OFF— 

As  to  right  of  set-off  by  city  against  amount  due  for  property 

condemned  for  street — See  Street  Improvemskts,  2. 
Debtor  who  failed  to  plead  payments  made  on  claim  sued  on  can 
not  use  them  as  set-off  against  judgment — See  Judoicekts,  3. 
"Where*  a  plaintiff  is  a  non-resident  or  insolvent,  a  demand  for  unliqui- 
dated damages  may  be  used  by  the  defendant  as  a  set-off,  although, 
as  a  general  rule,  such  a  demand  can  not  be  the  subject  of  a  set-off. 
Forbes  &  Bro.  v.  Cooper  &  Co 285 

SLANDER— 

See  Libel. 

SLAVES— 

1.  A  slave  having  been  purchased  by  her  mother,  who  was  a  free  woman, 

the  natural  presumption  is  that  the  mother  purchased  her  daughter 
for  the  purpose  of  giving  her  the  same  freedom  that  she  herself 
enjoyed,  and  n  son  Iwrn  to  the  daughter  after  she  was  thus  pur- 
chased by  her  mother  having  been  treated  from  his  birth  as  free, 
the  presumption,  after  the  lapse  of  fifty  years,  is  that  his  mother 
was  legally  manumitted  by  her  mother,  and  that  he  was  born  free, 
and  entitled  to  inherit  from  his  grandmother  at  her  death,  his 
mother  being  dead.     Powell,  &c.,  v.  Conn,  &c 61K) 

2.  The  statute  of  1866  conferring  the  right  of  inheritance  upon  persons 

who  had  been  slaves  prior  to  the  thirteenth  constitutional  amend- 
ment did  not  relate  back  and  entitle  such  persons  to  inherit  jointly, 
SB  in  case  of  afterborn  children,  with  brothers  and  sisters,  who, 
having  been  born  free,  had,  prior  to  the  abt»lition  of  slavery,  in- 
herited an  estate  which  their  brothers  and  sisters,  who  were  then 
slaves,  would  have  inherited  jointly  with  them  if  all  had  been  born 
ftee.     Idem 690 
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SPECIAL  JUDGES— 

As  to  when  litigant  is  entitled  to— See  Judoks,  1,  2. 

STATUTE  OF  FKAUDS— 

1.  A  verbal  contract  for  the  sale  of  land  can  not  be  enforced  by  either 
party,  and  its  rescission  upon  equitable  terms  will  be  declared  at 
the  option  of  either  party,  as  the  right  to  enforce  a  contract  must 
be  mutual. 

One  party  having  erected  improvements  upon  the  land  of  another 
under  a  verbal  contract  between  them,  the  Chancellor  did  right  in 
•ordering  a  sale  of  the  property  at  the  instance  of  the  party  who 
erected  the  improvements,  and  in  dividing  the  proceeds  in  the  prt»- 
portion  of  the  value  of  the  lot  and  the  improvements.  The  owner 
of  the  land  has  no  right  to  insist  upon  the  enforcement  of  the 
verbal  contract,  by  which  he  claims  the  other  party  was  to  have  the 
use  of  the  property  for  life  as  compensation  for  the  erection  of  the 
improvements.     Dean  v.  Cnssidy,  &c 57^ 

^.  A  deed  executed  pursuant  to  a  previous  verbal  sale  of  land  does  not 
relate  back  and  overreach  an  execution  lien  created  between  the 
date  of  the  sale  and  the  date  of  the  deed,  and  before  any  money  had 
been  paid  by  the  vendee,  and,  therefore,  before  he  had  acquired  any 
equity.    Jones,  &c.,  v.  Allen  «&  Co 882 

STATUTES— 

As  to  validity  of— See  Constitutional  Law. 

1.  Special  statutes  giving  to  towns  and  cities  exclusive  power  to  grant 
licenses  to  sell  liquor  by  retail  within  their  respective  limits  were  not 
repealed  by  the  present  revenue  law.    Adams  v.  Stephens  .    .   .  448 

2  The  act  of  May  12,  1884,  entitled  "An  act  to  revise  and  amend  the  tax 
laws  of  the  city  of  Louisville,"  was  only  an  amendment  to  the 
ordinal^/  tax  laws  of  the  city,  and  not  intended  to  repeal  an  existing 
charter  provision  authorizing  extraordinary  appropriations  of  money 
by  the  consent  of  the  people  expressed  at  the  polls.  Prants,  Jr., 
&e.,  V.  Jacob,  &c 525 

tf^TKKET  IMPROVEMENTS— 

Farming  lands  not  taxable  for  construction  of  streets — See  Tax 
ATION,  12,  13. 

1.  Where  private  property  is  condemned  by  a  city  for  a  street,  the  prop- 
erty of  the  owner  fronting  on  the  street  thus  opened  may  bt» 
required  to  pay  its  due  proportion  of  the  cost  of  opening  and 
improving  the  street,  according  to  the  number  of  feet  fronting 
the  street,  just  as  other  property  in  the  square  is  taxed;  and  it  is 
no  objection  to  the  tax  thus  imposed  that  it  exceeds  in  amount  the 
money  value  received  for  the  prcjperty  condemned.  It  can  not,  for 
that  reason,  be  said  that  the  property  taken  for  public  use  has  been 
taken  without  compensation,  the  owner  being  taxed  upon  his  prop- 
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STREET  IMPROVEMENTS— Continued. 

erty  that  remains  just  as  he  would  have  heen  taxed  if  he  had  not 
owned  the  property  taken.  City  of  Covington  v.  Worthington, 
Ac 2W 

2.  To  entitle  the  city  to  enter  upon  the  property  thus  taken  for  public 
use,  it  must  pay  to  the  owner  the  money  value  before  entry.  It 
can  not  use  as  a  set-off  the  tax  assessed  against  th%  eemaining  prop- 
erty of  the  owner,  although  that  tax  may  exceed  in  amount  ibe 
value  of  the  property  taken ;  nor  can  the  city  deduct  irom  the 
value  any  thing  by  reason  of  the  benefits  or  advantages  to  accrue- 
to  the  owner.     Tdetn 20& 

8.  A  city  charter  authorized  the  city  council  to  levy  a  general  tax  upon 
the  taxable  property  of  the  city  to  pay  the  cost  of  opening  and 
establishing,  or  widening,  any  street  or  alley,  and  to  collect  the: 
same  as  taxes  were  collected  for  general  revenue  purposes.  By  an 
amendment  to  the  charter  the  council  was  empowered  to  assess  a 

*  special  tax  upon  the  property  fronting  on  the  street  improved  to 
pay  the  cost  of  street  improvefiientsv  Held— Thai  the  amendment 
was  intended  to  provide  the  mode  of  assessment  for  the  ordinary 
construction  and  improvement  of  the  streets  and  alleys  of  the  city» 
while  the  original  provision  of  the  charter  now  applies  only  where 
the  ordinary  mode  of  assessment  would,  in  effect,  confiscate  the 
adjoining  property.  The  city  council  caa  not  arbitrarily  adopt 
either  mode  it  may  choose.     Tdttn 20^ 

4.  Where  one  portion  of  a  city  has  improved  its  streets  by  taxing  the 
owners  of  property  bordering  on  the  improvement,  the  same 
owners  can  not  be  taxed  to  improve  the  streets  in  another  part 
of  the  city  in  like  manner,  as  this  would  be  unequal  taxation;  Init 
where  the  contingency  arises  requiring  an  expenditure  for  the  im- 
provement of  the  great  and  principal  thoroughfares  of  a  city,  it 
was  never  contemplated  that  the  owner  of  property  bordering  on 
the  improvement  should  incur  the  expense  if  it  would  result  in  the 
virtual  confiscation  of  his  property  or  the  imposition  of  a  burden 
unequal  and  unjust;  and  in  such  a  case  the  city  council  may,  when 
authorized  by  the  charter,  resort  to  a  popular  vote,  and  obtain,  by 
the  consent  of  those  to  be  taxed,  the  right  to  contract  such  a  debt 
as  is  necessary  to  make  the  improvement.     Franta,  Jr.«  &c^  v. 

Jacob,  &c 52* 

§.  It  is  not  indispensable  to  the  validity  of  an  ordinance  making  such 
extraordinary  appropriations  that  it  should,  in  expresa  terms,  pro- 
vide how  and  by  whom  the  tax  to  pay  the  liability  thus  created 
shall  be  collected,  although  the  charter  provides  that  "provision 
shall  be  made  in  such  ordinance  to  levy  and  collect  an  annual  tax 
upon  such  estate  within  the  city  as  may  be  designated  by  the  coun- 
cil."   Idem 52S 
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SUMMONS— 

1.  Where  a  summons  has  been  returned  by  the  sheriff  as  executed  upon  a 

defendant,  when  in  fact  it  was  not,  and  a  judgment  rendered  there- 
on, the  return  is  conclusive  as  between  the  plaintiff  and  defendant,, 
provided  the  plaintiff  acted  in  good  faith.  And  this  is  true,  although 
the  false  return  was  procured  by  one  of  the  defendants,  and  that 
defendant  the  husband  of  the  defendant  who  has  been  wronged. 
The  remedy  of  the  injured  party  is  against  the  wrongdoers  to  re> 
cover  damages.    Thomas,  &c.,  v.  Ireland,  &c 581 

2.  A  sheriff's  return  can  not  be  impeached  in  a  proceeding  to  set  aside  a 

judgment  authorized  by  such  return.  As  the  sheriff  is  the  wrong- 
doer, and  not  a  party  to  the  judgment,  such  a  proceeding  is  collat- 
eral, and  a  sheriffs  return  can  not  be  impeached  in  a  collateral 
proceeding.     Idem 681 

8.  The  presumption  in  favor  of  the  return  of  an  officer  upon  process  does 
not  exist  where  the  return  is  made  by  a  private  person  as  a  special 
bailiff.  There  must  be  a  substantially  strict  compliance  with  the 
statute  in  such  a  cHse. 

A  return  upon  a  summons  in  the  ordinary  form  of  an  officer's 

^  return,  and  not  signed,  is  noi  sufficient  as  the  return  of  a  special 
bailiff,  although  followed  by  the  jurat  of  an  officer  showing  that  it 
was  sworn  to  by  him.  Such  a  statement  can  not  be  regarded  as  the 
affidavit  of  the  special  bailiff  required  by  section  47  of  the  Code. 
Simms,  Ac,  v.  Simms,  &c 642 

SUPERIOR  COURT— 

As  to  appeals  from — See  Appeals,  6,  7. 

SURETIES— 

Right  to  maintain  action  to  compel  principal  to  pay — See  Db- 

8CENT   AND   DISTRIBUTION,  1. 

As  to  power  of  wife  to  bind  herself  as  surety  for  husband — See 
Husband  and  Wife,  6. 
A  surety  in  a  note  executed  for  borrowed  money  was  bound,  although  the 
principal  had  received  the  money  some  time  before  the  execution  of 
the  note  by  the  surety,  it  being  a  condition  of  the  loan  that  the 
surety  should  sign  the  note.  It  being  all  one  transaction,  no  new 
consideration  was  necessary.    Sypert  v.  Harrison,  &c 461 

SURVEYS— 

Made  after  death  of  person  in  whose  name  patent  was  issued — 
See  Patents. 

TAXATION— 

See  Street  Improvements. 

Tax  Sales. 
As  to  validity  of  statute  amending  tax  laws  of  the  city  of  Louis- 
ville— See  Statutes,  2. 
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TAXATION— Continued. 

1.  While  whisky  in  the  possession  of  distillers  belonging  to  non-residents 
of  the  State,  or  other  persons  whose  names  are  unknown  to  the 
assessing  officer,  i^uvy  for  purposes  of  State  taxation,  be  prop- 
erly assessed  against  the  distillers  having  the  possession,  it  can  not 
be  so  assessed  for  city  taxation  where  no  authority  is  given  the  city 
by  its  charter  to  cause  property  to  be  listed  by,  or  taxes  to  be  col- 
lected from,  any  other  person  than  the  owner.  And,  as  no  such 
authority  is  conferred  upon  the  city  of  Frankfort  by  its  charter, 
appellees,  distillers,  are  not  responsible  to  the  city  for  taxes  on 
whisky  which  was  no  longer  owned  by  them  when  it  wag  assessed 
as  their  property,  although  still  in  their  lM>nded  warehouses.  City 
of  Frankfort  v.  Gaines  A  Co 59 

"S.  A  license  tax  paid  by  appellees  to  the  city  on  their  business  as  whole- 
sale liquor  merchants  was  not  a  discharge  of  taxes  on  whisky  in 
their  bonded  warehouses,  owned  b}'  them,  as  their  business  as 
wholesale  liquor  merchants  was  entirely  distinct  from  that  of  man- 
ufacturing whisky.     Idem 59 

8.  Under  chapter  92  of  the  General  Statutes  (old  edition),  the  stock- 
holders in  corporations  were  required  to  list  and  pay  taxes  on  their 
stock  in  every  case  in  which  the  corporation  itself  was  not  ex- 
pressly required  to  report  and  pay  tax;  and  where  the  stock- 
holders were  required  to  list  and  pay  tax  on  their  stock,  the 
corporation  was  not  liable  for  tiix  on  its  property;  and  it  is  im- 
material whether  the  stockholders  had  or  nut  listed  their  stock  for 
taxation,  as  required  by  the  statute. 

In  this  case  it  is  held  that  the  stockholders  in  appellant,  and  not 
the  corporation  itself,  were,  under  the  statutes  as  they  existed  dur- 
ing the  years  (1875  to  1882)  for  which  the  tax  is  sought  to  be 
impo.sed,  required  to  list  their  stock  for  taxation,  and,  therefore, 
the  property  of  appellant  can  not  be  taxed.  Louisville  &  Evans- 
vlUe  Mail  Co.  v.  Barbour,  Sheriff 73 

db  The  provision  of  the  "Auditor's  Agent  Act"  making  it  the  duty  of 
the  Auditor's  agent,  when  any  person  has  failed  to  give  in  his  list 
or  a  proper  list  of  his  taxable  property,  to  give  information  of  the 
same  to  the  county  court,  and  making  it  the  duty  of  the  court  to 
assess  the  property,  etc.,  not  being  penal  in  its  nature,  should  be 
construed  not  strictly,  but  in  such  manner  as  to  accomplish  the 
purpose  of  its  enactment,  and  effectuate  the  intention  of  the  Legis- 
lature.    Idem 74 

6.  Tn  order  to  justify  the  proceeding  under  that  section,  it  is  not  neces- 
sary that  there  should  have  been  a  demand  by  the  assessor  upon 
tho  tax-payer  to  give  in  his  list  of  property  for  taxation.  Idem  .    74 

6.  Appellant  can  not,  in  this  action  to  enjoin  the  collection  of  the  tax, 
make  the  objection,  even  if  sufficient,  that  the  information  upon 


Digitized  by  VjOOQ IC 


Vol.88.]  index.  763 


Taxation. 


TAXATION— Continued. 

which  this  proceeding  against  it  was  based  was  not  in  writing,  for, 
having  failed  to  make  the  objection  before  the  county  court,  it  must 
be  regarded  as  waived.    Idem 74 

7.  Where  the  ownership  of  a  fund  in  the  hands  of  the  circuit  court's 

receiver  is  in  litigation,  the  county  court  may,  by  leave  of  the 
circuit  court,  direct  the  receiver  to  list  the  fund  for  taxation,  or, 
which  is  preferable,  the  circuit  court  itself  should  direct  the  re- 
ceiver to  list  the  property  and  pay  the  taxes.  And  the  circuit 
court,  in  this  case,  having,  by  an  order,  consented  that  the  county 
court  might  direct  the  receiver  to  list  the  fund  in  his  hands,  and 
directed  him  to  pay  out  of  the  fund  whatever  taxes  might  be  ju^ 
sessed  against  it,  it  was  not  necessary  that  the  claimants  of  the 
fund  should  be  brought  before  the  county  court.  A  proceeding 
against  the  receiver  alone  to  compel  him  to  list  the  Aind  was  all 
that  was  necessary.  Spalding,  Master  Commissioner,  v.  Common- 
wealth   186 

8.  Before  suit  can  be  brought  against  a  receiver,  leave  of  the  court  by 

which  he  was  appointed  must  be  obtained.     Ufem 136 

9.  Under  section  26,  article  6,  chapter  92,  of  the  General  Statutes,  the 

county  court  can,  in  case  of  a  mere  failure  to  list,  direct  its  clerk 
to  take  the  list  of  the  delinquent,  he  having  first  been  summoned 
to  show  cause  against  it.  The  oflcnding  in  such  case  is  confined  to 
the  mere  failure  to  list,  and  a  summons  under  said  section  need 
charge  no  more.     Idem 136 

10.  As  the  resident.^  of  a  town  receive  benefits  from,  and  exercise  priv- 

ileges under,  both  the  municipal  and  county  governments,  they  can 
be  required  to  contribute,  by  taxation,  to  the  support  of  both. 

The  fact  that  the  residents  of  a  town  arc  taxed  to  keep  the  streets 
of  a  town  in  repair,  does  not  exempt  them  from  the  payment  of  a 
tax  imposed  by  the  county,  under  legislative  authority,  to  keep  the 
public  roads  in  repair.     Wolfe  v.  McHargue,  Sheriff 261 

11.  The  system  of  taxation  resorted  to  in  cities  and  towns  ft)r  the  construc- 

tion of  streets  can  not,  uncler  our  constitutitm,  be  applied  to  the 
construction  of  roads  nmning  through  farming  lands.  Parkland 
V.  Oaines 662 

12.  Farming  lands  included  within  the  boundary  of  a  town  can  not  1h* 

taxed  for  the  construction  of  streets  or  other  municipal  purp(».«es 
where  there  is  no  city  population  near  the  land,  and  no  reason  for 
extending  the  municipal  government  over  it  except  for  the  purpose 

of  adding  to  the  revenues  of  the  town.     Idem 662 

18.  A  large  body  of  farming  lands  included  within  the  boundary  of 
n  town  being  exempt  from  a  tax  imposed  to  pay  bonds  issued 
for  the  cost  of  constructing  streets,  the  entire  act  of  the  legislature 
in  reference  to  the  issual  of  the  bonds  must  fail,  as  it  can  not  Ih* 
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presumed  that  it  was  the  legislative  intent  that  the  actual  town 
should  hear  the  whole  hurden.    Idem 562 

14.  Under  the  present  school  law  the  trustees  of  a  common  school  district 

may  order  the  collection  of  a  tax  to  huild  or  repair  a  school-bouse 
without  suhmitting  the  question  to  the  voters  of  the  district,  hut  it 
is  9.  condition  precedent  of  the  right  to  order  the  tax  that  it  is  nec- 
essary to  build  a  school-house,  or  that  the  county  superintendent  has 
condemned  the  school-house  and  that  it  needs  repairing.  Macklin, 
&c.,  V.  Trustees  of  Common  School  District,  &c 592 

15.  The  legislature  has  the  constitutional  power  to  authorize  the  trustees 

of  a  school  district  to  order  the  collection  of  a  tax,  not  to  exceed  a 
certain  sum,  without  submitting  the  question  to  a  popular  vote;  and 
while  the  legislature  must  always  prescribe  the  rule  under  which 
the  taxation  is  imposed,  and  can  not  refer  this  power  to  another 
body,  yet  having  prescribed  the  rule,  it  need  not  fix  the  exact  sum 
to  be  raised  or  the  particulars  of  the  expenditure.    Idem,  .    .    .  5i)8 

16.  The  county  judge  acts  ministerially  in  assessing  property  under  the 

statute  known  as  the  Auditors  Agent  act.  Baldwin  v.  Hewitt^ 
Auditor 078 

17.  A  court  of  equity  may  enjoin  the  collection  of  an  illegal  tax.    Idem  .  078 

18.  Under  section  6  of  article  1,  chapter  92,  General  Statutes  (Ed.  1888), 

a  tax-payer,  in  listing  his  property  for  taxation,  could  deduct  only 
such  indebtedness  as  he  intended  to  pay.  Therefore,  an  adminis- 
trator, in  listing  the  estate  of  his  intestate,  had  no  right  to  deduct 
an  indebtedness  of  the  intestate  which,  it  is  evident,  the  estate  will 
never  have  to  pay,  and  which  the  administrator  never  expected  or 
intended  to  pay.    Idem 078 

19.  In  the  absence  of  express  legislative  authority,  taxes  can  not  be  re- 

covered by  suit,  and  as  there  is  no  statute  in  this  State,  save  as  to 
railroad  companies,  authorizing  a  suit  to  recover  taxes,  such  a  suit 
can  not  be  maintained,  even  though  there  be  no  other  adequate 

remedy.    Idem 678 

TAX  SALES— 

1.  The  power  to  sell  property  for  taxes  is  altogether  statutory,  and  must 

be  strictly  pursued.    Smith,  &c.,  v.  Ryan,  &c 636 

2.  In  an  action  by  the  original  owner  to  recover  the  property  from  one 

to  whom  the  purchaser  at  the  tax  sale  has  conveyed,  the  defendant 
must  be  treated  as  the  purchaser  at  a  tax  sale  bringing  the  action 
for  possession,  and  he  must,  therefore,  aver  and  prove  that  the  stops 
necessary  to  a  valid  sale  were  taken,  save  so  far  as  the  plaintiff 
may,  by  doing  so,  relieve  him  of  this  necessity.     Idem 686 

3.  It  was  unnecessary  to  aver  in  the  answer  that  the  property  brought  the 

full  amount  of  the  taxes.  This  is  to  be  presumed,  as  otherwise  it 
would  have  been  the  duty  of  the  ofiScer  to  have  purchased  for  the 
State.    Idem 686 
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TAX  SALES— Continued. 

4.  Where  the  tax-payer  is  a  non-resident  of  the  county  it  is  not  necessary 

that  the  officer,  before  making  a  levy  upon  his  property,  should 
tender  to  him  or  his  agent  a  receipt.     Idem 686 

5.  A  tax  sale  for  anything  more  than  is  lawfully  chargeable  is  a  sale 

without  jurisdiction,  and,  therefore,  void.     Idem 686 

6.  Where  a  party  relies  on  a  tax  title  he  must  show  in  his  pleading  that 

each  step  required  under  the  law  to  be  taken  in  reference  to  sub- 
jecting the  property  to  taxation,  and  a  sale  of  it  for  taxes,  has  been 
complied  with.     Durrett  v.  Stewart,  &c 66S 

timber- 
As  tt»  reservation  of  in  conveyance  of  land — See  Drbds,  1,  2,  3. 

TIME— 

Of  essence  of  particular  condition  of  contract — See  Contracts,  I. 

TITLE— 

See  Actions  to  Quiet  Title. 

As  to  sufficiency  of  title  of  act  of  Legislature — See  Constitu- 
tional Law,  4,  8,  9. 

TITLE  BOND— 

Sufficient  to  give  right  to  homestead — See  Homestead,  8. 

TOWNS  AND  CITIES— 

See  Municipal  Cokporations. 

TRADE— 

Legislature  can  not  delegate  to  a  private  corporation  the  power 
to  determine  who  shall  exercise  a  particular  trade — See  Con- 
stitutional Law,  2,  3. 

TRANSFER  OF  SUITS— 

From  one  docket  to  another — See  Pleading,  4. 
Transfer  to  United  States  Circuit  Court  presumed  to  have  been 
regularly  made — See  Injunctions,  3. 

TRUST  COMPANY— 

As  to  execution  of  bond  by,  as  guardian,  without  personal  security 
— See  Sales  of  Infants'  Real  Estate,  4;  Cokstitutional 
Law,  1. 

TRUSTS— 

1.  A  father,  as  trustee  fur  his  daughter,  paid  over  to  her,  quarterly,  for 
several  years  prior  to  his  death,  the  income  on  the  trust  fund  of  two 
hundred  thousand  dollars,  without  making  any  deduction  as  com- 
pensation for  his  services.  His  attention  was  called  to  the  fact  that 
he  was  entitled  to  compensation,  and  his  reply  was,  in  substance, 
that  the  condition  of  his  daughter  required  the  entire  income,  and 
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TRUSTS— Continued. 

that  tlio  charge  could  be  made  at  some  future  time.  The  trastee 
having  died,  liis  administrator  now  asserts  a  claim  to  comp^ensation 
for  his  intestate's  services  as  trustee,  for  the  benefit  of  his  creditors, 
the  trustee  having  died  insolvent.  Hei'J — That  the  father  had  the 
right  to  make  his  services  gratuitous,  and  the  intention  to  charge, 
at  some  future  day,  if  conceded,  creates  no  obligation  on  the 
daughter  to  pay  for  such  services,  the  father  having,  by  his  con- 
duct, induced  her  to  believe  that  he  waived  his  right  to  compensa* 
tion.  Nor  it  it  any  fraud  on  creditors  to  refuse,  at  their  instance, 
to  compel  payment  by  the  child  in  a  case  like  this.  Ten  Broeck  v. 
Fidelity  Trust  and  Safety  Vault  Company 242 

2.  It  is  the^duty  of  trustees  who  are  charged  with  the  management  of  the 
trust  funds  for  the  support  and  maintenance  of  the  beneficiaries  to 
make,  in  good  faith,  such  an  investment  of  the  funds  as  would  be 
made  by  prudent  business  men,  with  a  view  of  securing  a  safe  in- 
come for  themselves  or  families;  and  they  may  change  the  invest- 
ment from  time  to  time  as  they  may  deem  the  interests  of  the 
beneficiaries  require. 

The  case  of  Luxon  v.  Wilgus,  7  Bush,  206,  modified.     Citizens' 
National  Bank  v.  Jefferson 651 

USDRY— 

See  Building  and  Loan  Associ.xtions. 

1.  Where  usury  is  paid  upon  a  judgment,  no  right  to  recover  it  back 

accrues  to  the  debtor  as  long  as  the  judgment  is  in  force;  therefore, 
the  statute  of  limitation  does  not  begin  to  run  against  a  proceed- 
ing to  enforce  restitution  of  usury  paid  upon  a  judgment  until  the 
judgment  is  annulled.     Kendall  v.  Crouch  .    .        , 199 

2.  Where,  in  the  renewal  of  a  note,  there  is  a  change  of  payee  or  t)f  a 

part  of  the  obligors,  those  bound  upon  the  old  obligation  will  be 
discharged,  because  there  is  a  new  contract;  but  such  a  novation  is 
not  a  payment  of  usury,  and  if  usury  be  carried  into  the  new  note 
it  will,  upon  plea,  be  extracted,  any  payments  theretofore  made 
being  treated,  at  the  election  of  the  debtor,  as  paid  upon  principal 
and  legal  interest,  although  paid  as  usury.     Idem 199 

VARIANCE— 

See  Indictment,  1. 

VENDOR  AND  VENDEE— 

As  to  verbal  sales  of  land — See  Statxtte  of  Frauds. 
1.  A  petition  to  enforce  a  vendor's  lien  on  land  sold  by  title  bond  must 
set  forth  substantially  the  terms  of  the  agreement  between  the 
vendor  and  vendee,  the  character  of  the  title  to  be  made,  and  that 
the  plaintiff  is  bt)th  able  and  willing  to  convey  the  title  according 
to  the  terras  of  the  contract  of  sale.    Bybee,  &c.,  v.  Smith  .  .  .  648 
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VENDOR  AND  VENDEE— Conliiiued. 

2.  Land  to  which  a  married  woman  has  received  a  deed  may  be  i^ubjected 
to  the  payment  of  the  unpaid  purchase  money  thereon.  But  a 
married  woman  may  rely  upon  her  coverture  to  prevent  the  en- 
forcement of  an  executory  contract  for  the  sale  of  land,  and  for  the 
purpose  of  having  the  contract  rescinded  and  recovering  back  the 
purchase  money  paid ;  and  as  she  is  entitled  to  a  lien  on  the  land 
for  the  money  she  has  paid  on  it,  she  need  not  offer  in  her  plea  to- 
return  to  the  vendor  the  possession  of  the  land  as  a  condition  pre- 
cedent of  her  right  to  have  the  contract  rescinde<l.     Idevi  .    .    .  648 

VENUE— 

See  Gbanoe  of  Venub. 

As  to  venue  of  action  to  sell  real  estate  of  infant  lying  in  differ- 
ent counties — See  Salib  of  Infants*  Real  Estate,  8. 

V£BBAL  SALES  OF  LAND— 
See  Statute  of  Frauds. 

VEBDICT— 

As  to  power  of  court  to  have  verdict  reformed — See  Ejectment, 

1. 
Not  excessive — See  Railkoads,  8. 

WAIVER— 

Of  objection  to  information — See  Taxation,  6. 

Of  right  to  compensation  for  services  as  trustee — See  Trusts. 

Of  errors  by  failure  to  make  objection  in  Superior  Court — See 

Appeals,  6. 
Of  formal  exceptions  to  report  of  sale— See  Judicial  Sales,  6. 
Long  acquiescence  in  partition  of  land  a  waiver  of  objection  to 

irregularities — See  Partition. 

WATER  COMPANIES— 

Have  no  right  to  dictate  who  shall  be  employed  to  make  conneo* 
tion  with  their  main  pipes— See  Constitutional  Law,  2,  8 

WATER-COURSES— 

As  to  building  of  bridges  across — See  Navigation. 

WAYS— 

See  Passways. 

WHISKY— 

As  to  taxation  of  whisky  belonging  to  non-residents — See  Taxa- 
tion, 1. 

WILLS— 

As  to  construction  of— See  Devise. 
1,  The  marriage  of  a  woman  does  not  revoke  a  will  previously  made  by 
ber,  where  the  will  was  made  with  the  consent  of  the  intended 
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husband,  and  he,  subeequently,  by  an  antenuptial  contract,  relin- 
quished all  interest  in  her  estate,  and  agreed  that  she  should  hold  it 
to  her  sejMirate  use,  and  have  the  power  to  dispose  of  it  by  will. 
As  the  reason  for  the  statute  (General  Statutes,  chapter  118,  section 
9)  does  not  exist  in  such  a  case,  it  does  not  apply. 

In  this  case  the  intended  husband,  having  consented  to  enter  into 
such  an  antenuptial  contract,  the  wife  made  a  will  before  the  con- 
tract was  executed,  and  notified  the  husband  of  the  fact.  Three 
days  thereafter  the  proposed  contract  was  executed,  and  on  the 
same  day  the  marriage  ceremony  was  performed.  After  the  mar- 
riage the  wife,  in  the  presence  of  her  husband,  handed  the  will  to  a 
friend  for  safe-keeping,  telling  him  that  it  was  her  will,  and  after- 
wards repeatedly  recognized  it  as  her  will.  Heirs  of  the  testator 
who  were  not  provided  for  in  the  will  object  to  its  probate.  The 
husband  does  not  complain.  Held — That  the  execution  of  the  will 
and  contract,  and  the  performance  of  the  marriage  ceremony,  were 
so  directly  connected  as  to  make  the  whole  but  one  transaction; 
but,  even  if  not,  the  statute,  under  the  circumstances,  does  not  ap- 
ply, and  the  marriage  did  not  revoko  the  will.  Stewart,  Ac,  v. 
Mulholland 38 

"2.  Where  a  will  has  been  once  revoked  new  life  can  not  be  imparted  to 
it,  except  by  re-execution ;  mere  recognition  is  not  ■iufficient. 

If  the  will  in  this  case  had  been  revoked  by  the  marriage,  it 
would  not  iiave  been  revived  by  the  subsequent  recognition,  al- 
though a  holographic  will.     Idem 89 

8.  Where  a  devisee,  whether  he  be  a  sole  devisee  or  one  of  a  class,  is 
dead  at  the  making  of  the  will,  or  thereafter  dies  before  the  tes- 
tator, leaving  issue  who  survive  the  testator,  such  issue  takes  the 
estate  devised  as  the  devisee  would  have  done  if  he  had  surviye<l 
the  testator,  unless  a  different  disposition  is  required  by  the  will ; 
and  extrinsic  evidence  is  not  competent  to  show  the  testator's  in- 
tention in  that  respect. 

Following  certain  special  bequests,  was  this  provision  in  a  will : 
"  The  remainder  of  my  estate  I  desire  equally  divided  between  the 
children  of  my  brothers  and  sisters,  except  in  the  case  of  my  two 
living  sisters.  I  desire  the  portion  going  to  their  children  go  to  my 
sisters  or  sister,  as  the  case  may  be."  A  son  of  one  of  the  brothers 
of  the  testator  had  died  before  the  making  of  the  will,  leaving  a 
son,  who  seeks  by  this  action  to  recover  the  share  of  the  estate  hb 
father  would  have  received  if  living  at  the  death  of  the  testator. 
Held — That  he  is  entitled  to  recover. 

The  case  of  Sheets  v.  Grubbs,  4  Met,  339,  is  overruled.  Che- 
nault's  Guardian  v.  (/henault's  Ex'rs 83 

4.  Section  81  of  chapter  113  of  the  General  Statutes,  as  to  the  manner  of 
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taking  depositions  of  attesting  witnesses  to  wills,  applies  alone  to 
the  court  in  which  the  will  is  offered-  for  probate,  and  not  to  deposi- 
tions taken  to  be  used  in  the  circuit  court  upon  appeal  from  the 
court  of  probate.     Moore's  Adm'r  v.  Smith 161 

5.  But  if  a  commission  had  been  necessary  to  take  the  depositions  of  the 
attesting  witnesses  in  this  case,  yet  as  exceptions  were  net  filed  to 
the  depositions  until  after  the  commencement  of  the  trial,  the  court, 
having  sustained  the  exceptions,  should  have  granted  a  continuance 
upon  the  < application  of  the  propounders  of  the  will,  and  not  have 
required  them  to  submit  to  a  judgment  against  them.     Idem  .    .  161 

6-  A  married  woman  can  not  dispose  by  will  of  estate  secured  to  her  sep- 
arate use  by  a  parol  antenuptial  contract.  It  is  only  estate  secured 
to  her  separate  use  "  by  a  deed  or  devise  "  that  she  is  empowered  to 
dispose  of  by  will.    Hickman  v.  Brown .877 

7.  Where  the  will  of  a  married  woman  is  offered  for  probate  it  is  the  duty 
of  the  county  court  to  reject  it,  unless  it  appears  that  the  estate  dis- 
posed of  was  such  as  the  statute  empowers  married  women  to  dispose 
of  by  will.    Idem 877 

WITNESSES— 

As  to  contradiction  of— See  Conversion,  8 ;  Insanity,  2. 
WORDS  AND  PHRASES— 

The  word  *•  family"  as  used  in  a  deed  construed — See  Deeds,  5. 

The  words  '* excepting  and  reserving"  as  used  in  a  deed  con- 
strued— See  Deeds,  6,  7. 

The  words   "bodily  heirs'*  construed    to   mean   children— See 
Devise,  2. 

The  word  <* process"  includes  an  execution— See  Executions,  1. 
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